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CASES DECIDED 


BY THE 


SUPREME COURT 


OF THE 


HAWAIIAN ISLANDS. 


W. H. CUMMINGS v. Mrs. NIAU IAUKEA and J. K. 
IAUKEA. 


Error To THE Circuit Court, First Crrcurr. 


Susmitrep Marcu 21, 1895. ‘ Decinep Aen, 2, 1895. 
Jupp, ©.J., BICKERTON AND FREAR, JJ. 


An amendment was allowed by the Court to a petition for a writ of 
error by inserting an allegation that the judgment complained of 
was not fully satisfied, this appearing to be the fact and the amend- 
ment not appearing to prejudice the defendants. 

A writ of error and a bill of exceptions are concurrent methods for 
the correcting of errors made in the lower Courts—the conditions 
and limitations in each method being different. 

To avail one of a writ of error it is not essential that the point has 
been raised in the Court below and made the subject of exception. 

The failure of the Clerk to note on his minutes that a demurrer had 
been argued and overruled and exceptions noted. does not suspend 
or postpone the judgment entered on the verdict. 


OPINION OF THE COURT BY JUDD, C.J. 


On the 25th May, 1894, the defendants in error obtained a 
verdict against plaintiff in error for $500. Judgment was en- 
tered thereon three days later. The plaintiff in error took cer- 
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tain exceptions to this Court which were heard at the last 
September term and decided adversely to him, October 15th. 
On the 17th December a writ of error was sued out, which 
came on for hearing at this term. The defendants in error 
moved that the writ be quashed on various grounds, the first one 
being that the petition for the writ does not contain an alle- 
gation that the judgment was not fully satisfied. The plaintiff 
in error asked this Court to allow him to amend his petition by 
inserting this allegation, it being admitted that the judgment 
was not in fact satisfied. We held in Bowler v. McIntyre, 
9 Haw. 306, that “it should be alleged in the petition that the 
judgment was not fully satisfied, this being a statutory pre- 
requisite for the issuance of the writ.” In that case we refused to 
dismiss the writ on the ground of the omission of such an alle- 
gation because issue had been joined on the merits, though we 
would have dismissed the writ if the record showed that the 
judgment had been satisfied. In the case before us we think 
the amendment should be allowed. Under the general power 
of this Court to grant amendments in matters where we have 
original jurisdiction, we allow it because it will not prejudice 
the defendants in error—the object of the amendment being 
to have the petition correspond with the facts. 

The third ground for quashing the writ is that “the writ was 
not issued within six months from the rendition of the judg- 
ment complained of.” The petition does not contain an alle- 
gation that the writ was brought within the six months. Coun- 
sel for plaintiff in error shows as follows: A demurrer was in- 
terposed by him January 20, 1894, before the trial in the Cir- 
cuit Court, he having discontinued his answer of the day pre- 
vious. The demurrer was substantially a plea of misjoinder 
of the defendant in error’s husband. Jt was argued on the 25th 
May and overruled and the case proceeded immediately to trial. 
(It should be stated here that defendant in error filed a plea 
of general issue on the 22d May.) When the exceptions were 
argued before us the plaintiff in error asked us to consider the 


CUMMINGS v. IAUKEA. 3 


misjoinder of the husband of defendant in error. We found, 
October 15th (see Jaukea v. Cummings, 9 Haw. 558) that the 
question was not cognizable before us because the record did 
not show that any exception was taken or allowed to the over- 
ruling the demurrer on that ground and was not sent up in the 
bill of exceptions. Thereupon the plaintiff in error, on the 
6th December, upon motion and notice to opposing counsel, ob- 
tained an order of the Circuit Judge presiding at the trial that 
an amendment be made on the clerk’s minutes as of May 25, 
1894, (the day of the trial) to wit, “The demurrer having 
been argued by the respective counsel, and overruled by the 
Court, the defendant noted exceptions to the Court’s ruling.” 
The counsel for plaintiff in error contends that as the cause 
was still on the clerk’s docket the judgment was not final and 
therefore the statutory period of limitation of six months had 
not run. We fail to appreciate the soundness of this proposi- 
tion. The judgment on the verdict was entered May 25, 
1894; exceptions had been overruled and there was nothing left 
to be done to perfect the judgment. The writ of error was sued 
out on the 17th December, nearly seven months after the judg- 
ment was entered. The failure to enter on the minutes the 
fact that the demurrer was overruled and that exceptions were 
noted had no effect to suspend or postpone the judgment. This 
failure was the reason why the Circuit Judge disallowed an 
exception to his overruling the demurrer and why it was not 
incorporated in the bill of exceptions. But the exceptor could 
have availed himself then and there, when this ground of ex- 
ception was refused, of the proofs that he thereafter on the 6th 
December presented to the Judge, that an exception had been in 
fact noted and that the clerk had omitted it from his minutes by 
inadvertence. If the question of the alleged misjoinder had 
been sent up to us in the bill of exceptions we would have con- 
sidered it, and if the Circuit Court had refused to allow the cor- 
rection, the exception could have been proved before us on 
evidence sustaining the allegation. See Sec. 74, Judiciary Act. 
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But, even if no exception had in fact been taken to the over 
ruling of the demurrer, or if the demurrer had not been inter- 
posed at all, a writ of error on the point of the alleged misjoinder 
could have been sued out within six months from the rendition 
of judgment if the judgment had not been satisfied. 

The counsel for the plaintiff in error is under the impression 
that in order to avail himself of a writ of error he must have 
raised the point in the Court below and perfected lis exceptions, 
if not sustained. This is not the law. “Any error appearing 
on the record, either of law or fact, or any cause which might 
be assigned as error at Common Law,” may be corrected by writ 
of error. Sec. 8, Chap. 95, Laws of 1892. Undoubtedly if 
the ground of error in the cause had been made matter of ex- 
ception and had been decided in the Supreme Court, error would 
not lie—because the question would be res adjudicata. But 
the statute now makes a writ of error and a bill of exceptions 
concurrent methods for the correcting of errors made in lower 
courts—the conditions and limitations in each method being 
different. 

It was competent for plaintiff in error to have petitioned for 
his writ, within the statutory time, even though he had de- 
murred, and even if he had not demurred and the 
record did not state that the demurrer had been 
argued and decided against him and that he had excepted 
to the ruling. If it was essential to his case on the writ of error 
to show that the record was incomplete, he could, before joining 
in error, suggest a diminution of the record or procure a writ 
of certiorari, 

We have been thus minute in our discussion of this case, 
as the Act of 1892 is new and the practice under it is not fully 
settled. The writ is quashed on the ground that it was not sued 
out within six months after rendition of judgment. 

W. C. Achi, for plaintiff in error. 

E. Johnson and J. L. Kaulukou, for defendants in error. 
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REPUBLIC OF HAWAII, BY N. C. WILLFONG, DEP- 
UTY TAX ASSESSOR v. HENRY WEST. 


REPUBLIC OF HAWATI BY N. ©. WILLFONG, DEP- 
UTY TAX ASSESSOR v. E. KEKOA. 


AOTIONS WITH ARREST FOR NON-PAYMENT OF PERSONAL 
TAXES. 


Susmirrep Marca 21, 1895. DECIDED APRIL 2, 1895. 


Jupp, C.J., BICKERTON AND FREAR, JJ. 


The Assessor in Chief, being paid a regular salary, has no pecuniary 
interest in a suit for the collection of taxes. 


The Republic of Hawali is the party plaintiff in such suits. 


The Circuit Judge, being the father of the Assessor in Chief, is not 
disqualified to sit in such a case, under Article 89 of the Consti- 
tution. 


OPINION OF THE COURT BY BICKERTON, J. 


These two cases were argued together and are on the same 
question, reserved by Circuit Judge Austin of the Fourth Cir- 
euit Court. 

A judgment was had against both the above named defend- 
ants in the District Court of Hilo, Hawaii, and an appeal taken 
to the said Circuit Court. There the defendants objected to 
the jurisdiction of the Court on the ground “that the presiding 
Judge is father of the Tax Assessor of Hawaii, whose repre- 
sentative the deputy is, and therefore being the real plaintiff, 
he is not allowed to sit for the reasons stated in the Constitution.” 
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The only question for us is—Is the Judge of the Fourth 
Judicial Circuit Court disqualified from hearing these cases, 
they being actions for the collection of personal taxes, for the 
reason that he is the father of the Assessor in Chief (Mr. H. C. 
Austin) for the taxation division which includes the Fourth 
Judicial Circuit? 

Article 89 of the Constitution is as follows: 

“No person shall sit as a judge or juror in any case in which 
his relative by affinity, or by consanguinity within the third 
degree, is interested, either as plaintiff or defendant or in the 
issue of which the said judge or juror may have, either directly 
or through such relative, any pecuniary interest.” 

We are unable to see how the cases at bar can be construed 
to come within this Article of the Constitution, or that the said 
Judge is in any way disqualified. 

The Judge’s son (the Assessor in Chief) is not a party; the 
party plaintiff in these cases is the Republic of Hawaii repre- 
sented by N. C. Willfong, deputy collector, and it is claimed 
that Mr. Willfong is related to the Judge. The Assessor in 
Chief is paid a regular salary which does not depend upon the 
amount of collections, and consequently has no pecuniary in- 
terest in the case; therefore his father, the Judge, cannot have 
“either directly or through such relative, any pecuniary in- 
terest.” 

It is true the deputy tax collector has a pecuniary interest 
in the issue, but that does not disqualify the Judge. 

These cases are remanded to the Fourth Judicial Circuit 
Court for trial. 

A. G. M. Robertson, Deputy Attorney-General, for plaintiff. 

H. K. Kane, for defendant, E. Kekoa. 
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IN THE MATTER OF W. C. ACHI, AN ATTORNEY AT 
LAW. 


SUBMITTED APRIL 29, 1895. Decipep May 2, 1895. 


Jupp, C.J., BICKERTON AnD FREAR, JJ. 


An attorney of this Court took a negotiable promissory note of a client 
to himself, in order to procure a loan for his client. Not being able 
to negotiate the note, the attorney, on the same day, took another 
note of like tenor and amount, which the client secured by mort- 
gage, on the understanding that the first note should be destroyed. 
The attorney negotiated the first note for value, and thereafter 
negotiated the second note and assigned the mortgage, retaining the 
proceeds. Held, this was deceit and gross misconduct on the part 
of the attorney, and he should be dismissed from the roll of 
practitioners. 


Held, financial embarrassment is no excuse for dishonesty. 


Held, the settlement of the second note negotiated, after the rule to 
show cause issued, does not mitigate his offense. 


The Court declines to suspend the judgment of the Court until the cases 
the attorney has in Court are disposed of. 


OPINION OF THE COURT BY JUDD, C.J. 


A rule to show cause was issued by this Court on the 27th 
March last on the information of the Attorney-General, against 
the respondent, William C. Achi, an attorney of this Court. 
The substantial facts of this matter are as follows: 

On the 19th March, 1891, one D. Kealohapauole, with whom 
the respondent had been doing business, wishing to raise some 
money, made to respondent a negotiable promissory note for 
$300 payable in two years with 12 per cent. interest. Respond- 
ent not being able immediately to negotiate this note, on the 
same day Kealohapauole, at respondent’s request, made another 
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note of like tenor to respondent and executed a mortgage on 
his lands to secure the same. The understanding was that the 
first note should be destroyed. Thereafter on the 24th 
April, 1891, respondent endorsed this first note to Messrs. Allen 
& Robinson for value and deposited the title deeds of the prop- 
erty mortgaged with them. This note had on the margin 
“Secured by mortgage of even date herewith.” Then respond- 
ent, on the 6th May, assigned the second note and the mortgage 
securing it to Henry Smith, trustee, and received and retained 
the proceeds. Kealohapauole paid to respondent the interest 
on the note held by Allen & Robinson, and on maturity paid 
the principal to them, supposing that was the only note of his 
outstanding. Henry Smith in April, 1893, the interest and 
principal on the note held by him as trustee not being paid, 
published a notice of his intention to foreclose. This being 
brought to the attention of Kealohapauole he paid the interest 
due and thus avoided or postponed the sale of his property. 

After the rule to show cause had issued, the respondent paid 
the principal and interest of the note and mortgage held by Mr. 
Smith. The respondent admitted before us that the facts 
alleged in the information were true. 

It is represented to us that respondent had bought real estate 
and stocks to a large extent, which he was unable to fully pay 
for, and which he hoped would bring him a fortune, but sub- 
sequent depression of values brought him into embarrassments, 
and it was under this stress that he committed the frauds con- 
fessed. It is very often true that embezzlement and financial 
frauds are committed by persons under pressure of obligations 
that must be met. This does not enge or palliate the offense. 
Negotiating this note, which should have been cancelled or de- 
livered up as soon as the second one which took its place had 
been signed was a gross and deliberate fraud. The payment 
of the second note negotiated, after the frand was brought to 
the notice of the Attorney-General and the rule issued, thongh 
it makes good the persons deceived, does not excuse the offender. 
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The public must be protected against the perpetration of such 
frauds by persons holding the honorable position of licensed 
practitioners of this Court. 

We are asked to suspend the execution of our sentence until 
the respondent’s cases now pending are disposed of. But it is 
very uncertain how long a period of time this may take, and 
we feel obliged to decline the request. While desirous of 
protecting clients’ interests as far as possible, it is their mis- 
fortune to have employed an attorney capable of such mis- 
conduct, and our duty to the general public as well as to res- 
pondent’s associates of the bar will admit of no compromise. 

Under the authority given us by Section 1066 of the Civil 
Code (Compiled Laws, page 312) by which practitioners in this 
Court are summarily amenable to it, and may be fined, impris- 
oned or dismissed from the roll of practitioners, for satisfactory 
cause upon the complaint of any party aggrieved by their mal- 
practice, or for non-payment of moneys collected by them for 
private parties, or for any deceit or other gross misconduct, 
we adjudge the respondent, William C. Achi, to be guilty of 
deceit and gross misconduct and order him dismissed from the 
roll of practitioners, and to pay the costs of these proceedings. 

Attorney-General Smith and his Deputy, Robertson, for the 
prosecution. 

W. A. Kinney, for respondent. 
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TALULA L. HAYSELDEN v. WAHINEAEFA (w). 


ERROR To THE Crrcuit Court, First CIRCUI . 


SupMirrep Marcu 22, 1895. DecipeD May 31, 1895. 


Jupp, C.J., Bickerton AND FREAR, JJ. 


Where a devise is of a “half lot” of a piece of land to each of two 
persons, and it is uncertain which half lot was intended for one 
and which for the other, they are tenants in common of the whole 
piece, 

A deed by W., a grantee of one of the devisees, of the “Southeastern 
division” of the whole piece, describing it by metes and bounds, 
declaring the Northwestern division as the lot belonging to K., 
the other devisee, being spread on the registry of deeds, is a 
public declaration upon which the grantees of K. could rely, and W. 
is estopped from denying that the lot declared in her deed as 
belonging to K. was Ks. 


When the facts are established it is for the Court to find whether they 
create an estoppel. 


OPINION OF THE COURT BY JUDD, C.J. 


The history of this case is interesting. An action of eject- 
ment was brought on for trial at the October Term, 1892, of 
the Supreme Court, Judd, C.J., presiding. The jury, com- 
posed of six foreigners and six Hawaiians, disagreed. 

It came to trial again in the Circuit Court, First Circuit, at 
the February Term, 1893, Circuit Judge Frear presiding. The 
jury found for the defendant, three dissenting. On the 12th 
of April, 1893, the Supreme Court on exceptions, ordered a 
new trial on the ground that the verdict was contrary to the 
weight of evidence. The case was tried a third time in the Cir- 
cuit Court, Judge Cooper presiding, at the May Term, 1894, and 
the jury returned a verdict for defendant, two dissenting. 
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The cause comes to us again on a Writ of Error, sued out 
by plaintif on the 21st November, 1894. 

The assignments of error are as follows: 

“(1). In the refusal of the Court to instruct the jury as 
thereunto requested by this plaintiff in error. 

“(2). In having instructed and charged the jury as per the 
transcribed notes of said charge as aforesaid. 

“(3). In the rendition of the said verdict and judgment. 

“(4). In the denial and overruling of said motion for a new 
trial by and in behalf of this plaintiff in error.” 

To a complete understanding of the case it must be reviewed. 

The land which the plaintiff seeks to recover is a lot in the 
block, in Honolulu, bounded by Mililani, Merchant, Richards 
and Queen streets, and does not abut upon any street. The 
foundation of the title as claimed by both parties is the Will of 
Makaioulu, admitted to probate in 1867. 

It seems to us now that this will has never been correctly 
construed and a critical study of it has led us to conclusions 
that differ somewhat from interpretations put upon it by the 
Courts that have dealt with it. Leaving out what is not essen- 
tial to the present discussion, we find that Makaioulu, who had 
purchased two lots, the makai one fronting on Queen street, 
being that granted to Kalama for Nakookoo by Royal Patent 
No. 1123 and another one adjoining and mauka of it being that 
granted to Kanakaiki by Royal Patent 3566 B, disposed of them 
by will in which he declared them to be divided into three por- 
tions or “apanas.” 
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These diagrams will make this discussion clearer: 


Land of Makaioulu as divided by his will: 


| ~ | 


pergat N — 


Queen Street. 


2a is Kalos. 2b is Keana’s. 


As indicated on the map in Court: 


Queen Street 


3 is the lot sued for. 


The apana or lot upon which his wooden house then stood 
he calls Apana ove. This lot he devised to his wife Kai in lieu 
of dower, remainder to Kalo his daughter and her heirs. 
? or lot Gro, is the entire manka lot. This he 
devises, one half to his brother Keana for life, remainder to 


“Apana elua, 
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Kekipi (Keana’s wife), and the remaining half to his daughter 
Kalo for life, remainder to Kai. He adds to this devise to 
Kalo the lot on the south side of the lot where his house stands 
(Lot No. 1) and this he calls “Apana ekolu” or lot three. 

His exact language is as follows: “Aha, o ka hapalua o ka 
Halelaau i koe iho i oleloia maluna, e ku’la ma ka apana mua. 
A o ka hapalua—Pa ma ka aoao mauka aku o ka Halelaau e 
oleloia nei, oia ka Apana elua, ke haawi aku nei au a lilo loa 
no kuu kaikaina ponoi a’u i aloha "3 no J. Keana, oiai oia e ola 
"na, a ina i make oia, e ola ana o Kekipi kana wahine mare, 
alaila, e ili aku no na waiwai a pau nona, a me kona mau hooilina 
aku.” 

This we translate literally as follows: “Fourth: The half 
remaining of the wooden house mentioned above standing on 
lot one. And the half-lot on the side mauka of the aforesaid 
wooden house, that is the apana (or lot) two, I give absolutely 
to my beloved younger brother J. Keana as long as he lives, 
and if he dies and his wife Kekipi is alive then all this property 
is to be hers and her heirs after her.” 

The next clause in the will is as follows: “Alima, O ka 
hapalua—Pa i koe iho ma ka apana elua. A o ka apana Pa 
ma ka aoao Hema aku o kahi e ku nei o ka Halelaan, oia ka 
apana ekolu,— &c., &c., (here mentioning some other prop- 
erty) ke hooilina aku nei au no kan kaikamahine ponoi no Kalo, 
oiai oja e ola ’na, a ina i make oia, e ola ana o Kai kona makua- 
` hine ponoi, alaila e ili aku no na waiwai a pau nona, a no kona 
mau hooilina aku, a i ka manawa pau ole. This we translate 
as follows: “Fifth: The half lot remaining of apana two. And 
the lot on the south side of the place where the wooden house 
stands, that is ‘apana three,’ Ze, Ze, (here mentioning some 
other property) I devise to my own daughter Kalo, as long as 
she lives, and if she dies and her own mother Kai be alive then 
all this property goes to her (Kai) and her heirs after her for- 
ever.” Kai devised this property to Kalo by will admitted to 
probate in 1867. 
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It is evident from the above that the three divisions the 
testator made of his land were, lot one, the yard or lot where 
the house stands, lot two, the yard mauka of lot one, and lot 
three, the yard south of lot one. Lot two he devises, one half 
to Keana for life, remainder to Kekipi, and the other half to 
Kalo for life, remainder to Kai. Both halves of lot two are 
mauka of the lot where the house stood. They were not divi- 
ded by metes and bounds and are not further described in the 
will. In the fifth article of the will lot three is the lot on the 
south side of lot one, and it is not one of the halves of the lot 
mauka of the house. 

It seems to us that the testator considered his land as theor- 
etically divided into three portions and not in four, for he says 
so in his will and the last lot spoken of on the south side of the 
house he calls “apana three,” and if the mauka part is considered 
to be apanas 2 and 3 respectively, then the last lot devised south 
of the house would be apana 4, and it is in fact, the fourth 
sub-division of his land. 

The contest between the parties is as to which half of lot two 
was left to Keana for life, remainder to Kekipi. But whether 
this was the southeasterly or Waikiki side half, marked lot 2 
on the map, or the northwesterly or Ewa half marked lot 3 on 
the map, or an undivided interest in the whole apana two, cer- 
tainly the lot so devised is the lot for which the defendant 
received a deed from Kekipi. This deed, dated December 17, 
1870, throws no light upon the question as to which lot was 
intended, for it describes the land merely as “lot two in the 
will of Makaioulu,” (devised to J. Keana), and adds no further 
description by which it can be identified. 

So far then, it is uncertain by the will of Makaioulu which 
half lot was intended to be Keana’s, and which Kalo’s. The 
testimony of Kekipi (defendant’s grantor) that she pointed out 
the lot now sued for (lot marked 3 on the map) as the lot she 
sold to defendant, is but Kekipi’s idea that it was the lot intended 
to be hers. The evidence that Wahineaea, when the old house 
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became dilapidated, built a small house with its material on 
lot 3 of the map, and lived there for a season is also no more 
than her understanding at the time that it was the lot she bought. 
It should be remembered that Kalo, the devisee of the other 
half of the lot lived there also, with Wahineaea the guardian 
of her person until she became married and moved to Kauai. 
The possession of neither was adverse to the other. Each had 
an undivided half of “apana two” of the will. They were 
therefore tenants in common. This view is strengthened by 
the fact that on December 10, 1872, Wahineaea and Kalo 
joined in a mortgage to McInerny—of the entire mauka lot 
(2 and 3 of the map) the outer boundaries of the entire apana 
two being given—thus covering both devises. 

This leads us to the deed made by Wahineaea to Fanny 
Young Kekelaokalani. In order to pay the McInerny mort- 
gage, which had been assigned to the last named person, on 
which they were jointly liable, Wahineaea sold to F. Y. Keke- 
laokalani—her portion. She describes it as being “the south- 
eastern division of Kuleana Number 6428, Royal Patent. No. 
3566 to Kanakaiki, the other division belonging to Kalo, the 
land hereby conveyed being devised by Makaioulu, deceased, 
to Keana for life, remainder over to Kekipi, and by Kekipi 
the widow of Keana deceased, conveyed to me by deed,” Ze, 
The metes and bounds, courses and distances are given, and 
they describe fully the lot marked 2 on the map. The deed 
is dated January 5, 1876. On the same day Kalo executed to 
Mrs. F. Y. Kekelaokalani a mortgage of the “northwestern 
half of kuleana No. 6428, Royal Patent No. 3566 to Kanakaiki, 
being the same property devised to me by the will of my father 
Makaioulu,” Ee 

The Court was asked by plaintiff to charge as follows: 

“1, If the jury believe, from the evidence, that defendant 
executed the deed to Fanny Young Kekelaokalani, (Liber 45, 
pp. 81-2) a copy of which, (Exhibit ‘T.’) is on file herein, where- 
in she described her apana under the will of Makaioulu as being 
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the southeast portion of the Kanakaiki Kuleana, (No. 6428 B,) 
and described the balance of said kuleana as belonging to Kalo 
—then defendant is now estopped to now claim title to any 
portion of that kuleana which she therein described as belong- 
ing to Kalo. 

“9. The land herein sued for is described in said deed as 
belonging to Kalo; and plaintiff shows title to it from Kalo. 
If defendant executed the deed in question to Fanny Young 
Kekelaokalani, she cannot now be heard to claim the land herein 
sued for, as being hers, under the will of Makaioulu, and the 
deed to her from Kekipi. 

“3. If the jury believe that defendant executed the deed 
to Fanny Young Kekelaokalani, (Exhibit ‘I.’) she is presumed 
to have known its contents, and she cannot now come in and 
allege fraud or mistake therein.” 

These requests were refused by the Court. We consider that 
an estoppel in pais was created by the deed of Wahineaea. It 
was not an estoppel by deed, for the representation was not made 
directly to Kalo, she not being a party to it. 

The definition of an estoppel in pais is thus given by Lord 
Denman (Pickard v. Sears, 6 A. & Ellis, 475.) “Where one 
by his words or conduct willfully causes another to believe in 
the existence of a certain state of things and induces him to act 
on that belief, so as to alter his previous position, the former 
is concluded from averring against the latter a different state 
of things as existing at the same time.” We adopted this rule, 
admitting equitable estoppels at law, in Kamohat v. Kahele, 
3 Haw. 530. 

Wahineaea made by her deed a declaration not only that her 
half of the apana devised by Makaioulu was the southeastern 
division, but that the other division belonged to Kalo. 

Now, the deed of Wahineaea was proved. The only evidence 
against it was Wahineaea’s rather qualified denial that she 
signed it. But her admissions as to her going to the acknowl- 
edging officer on the date of the deed in company with Kalo 
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about this land shake her denial. We held in Kamalu v. Lovell, 
5 Haw. 601, that “after lapse of time and circumstances of 
assent and possession the testimony of a grantor will not be 
sufficient in law to set aside his deed.” We may take it as 
settled from the evidence that the deed of Wahineaea was exe- 
cuted. Now, whether an estoppel results from established facts 
is a matter for the determination of the Court. Lewis v. 
Carstairs, 5 W. & S. 209. “If the elements of an estoppel 
are present the conclusion will follow as a matter of law.” Her- 
man on Estoppel and Res Judicata, Sec. 1299. 

It may be objected that the representation of Wahineasea that 
the southeastern lot was hers and the other (or northwestern) 
lot was Kalo’s was not made to Kalo and therefore is not avail- 
able to her privies. 

In Waters’ Appeal, 35 Penn. St. 523, it was held that a 
declaration in a deed by a vendor conveying and releasing all 
“his right, title, interest, claim and demand whatsoever in law 
and equity” spread upon a public record, constituted an estoppel 
in pais, of which the subsequent judgment creditors of the 
vendee can avail themselves; the vendor having so acted as to 
induce the belief that he had no further claim in the land, the 
vendor is estopped from setting up a prior judgment against those 
who had given credit to the vendee upon the faith of the exist- 
ence of such a state of facts. 

In Quirk e Thomas, 6 Mich. 78, land was conveyed to a 
grantee to defraud creditors, and it was held that the deed 
appearing upon the public records was a declaration to the world 
that the grantee was the true owner, and that though it intended 
only to defraud creditors, any bona fide purchaser could set up 
an estoppel against any denial of the grantee’s title. As was 
said in Kinney v. Whiton, 44 Conn. 271, “ in case of a public 
declaration the whole public mae act upon it, and their action 
will fall within the scope of the intention, actual or presumed, 
of the party making the declaration.” 

Now the intending grantees of Kalo in searching the title of 
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the land in the public records must necessarily come upon the 
deed of Wahineaea, because both the title of Kalo and of 
‘Wahineaea came through various conveyances from the will 
of Makaioulu. Finding this declaration in Wahineaea’s deed 
as to which division was hers and which was Kalo’s, a purchaser 
would be authorized to rely upon it, and the presumption exists 
that Wahineaea intended the public to so rely upon it. There- 
fore she is estopped from now setting up her denial that the 
land sued for was Kalo’s. 

The whole case entitles the Court to reverse the verdict and 
judgment and to order judgment for the plaintiff, non obstante 
veredicto, which is done accordingly. 

C. W. Ashford and Cecil Brown, for plaintiff. 

J. Nawahi, for defendant. 


E. K. NAHAOLELUA and KIA NAHAOLELUA, her hus- 
band, v. KAAAHU (w), 8. K. KAHAI, C. H. ROSE, 
LAI SAY, G. LONG and IOANE, by S. K. KAHAT, 
his guardian ad litem. 


APPEAL FROM CircuIT JupGE, First CIRCUIT. 


SUBMITTED APRIL 19, 1895. DecipEp May 31, 1895. 
Jupp, C.J., BICKERTON AND FREAR, JJ. 


Parole evidence is admissible to identify and locate the land described 
in a deed, but not to extend the operation of the deed to land not 
embraced in its descriptive words. 


Mere failure on the part of the owner of land to object to its pos- 


session and improvement by others, does not estop him from 
claiming the land, his title being of record, and he having done 
nothing to induce a belief that he had no title. 

The act of an agent does not estop his principal unless done within 
the scope of his authority. 
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OPINION OF THE COURT BY FREAR, J. 


This is a supplemental bill for partition. The original bill 
was brought for the reformation of a deed, the plaintiffs claim- 
ing that their deed, made in 1878, to the defendant Kaaahu, 
was intended to convey a definite portion of apana 4 of Royal 
Patent 1985, L. C. A. 6245, No. 1, but that by mistake the 
location of the land was left uncertain. The Circuit Judge 
held that the evidence as to location was not sufficiently clear 
to entitle the plaintiffs to the relief prayed for. Upon appeal 
this Court sustained the decree of the Circuit Judge, to the 
extent of refusing the relief prayed for, but held further, and 
against the defendants’ contention that the deed conveyed the 
whole of apana 4, that it conveyed an undivided part thereof, 
equal to 266 square fathoms and 7 square feet, and remanded 
the case to the Circuit Judge, with leave‘to the plaintiffs to file 
this supplemental bill for partition. MNehaolelua et al. v. 
Kaaahu et al. 9 Haw. 600. 

The Cireuit Judge, upon the supplemental bill, answer, repli- 
cation and proofs, decreed that partition be made. 

The defendants, on this second appeal, object to a partition 
upon the grounds, (1) that, by the construction placed upon 
the deed by the parties thereto, as shown by their acts, the whole 
of apana 4 was conveyed, and (2) that the plaintiffs are estopped 
by their conduct from claiming any interest in this apana. 

The acts and conduct relied upon in support of these con- 
tentions are mainly the following: The plaintiff, Mrs. Nahao- 
lelua, at the time of her conveyance, in 1878, resided on Maui, 
and knew but little about the land, as her property had been 
in charge of Mr. Cartwright who had been her guardian; her 
husband, Kia, came to Honolulu, measured the land in a rough 
way, and arranged the sale; the defendant Kaaahu, after her 
purchase, took possession of the whole of apana 4, filled in wet 
and marshy portions thereof, and had a road opened thereon; 
at various times, beginning in 1885, she sold portions of the 
land to other persons; she and her grantees erected buildings 
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and made other improvements on the land; in 1891, Mr. 
Cartwright, then Mrs. Nahaolelua’s agent, took a mortgage of 
the land from Kaaahu; the plaintiffs were repeatedly at the 
place or in its vicinity and presumably saw and knew of the 
occupation by Kaaahu, but took no steps to assert their rights 
until 1891, when they brought ejectment, but discontinued 
and brought this suit in 1892. 

The first question, that of the construction of the deed, is 
settled by the former decision of this Court, which is a part of 
this case, and is expressly alleged in the supplemental bill and is 
admitted in the answer. The Court did not, it is true, in its 
opinion upon the construction of the deed, advert to the acts 
or conduct of the parties as bearing on the question of the 
quantity of land conveyed; but it was unnecessary to do so. 
There was no latent ambiguity on that point. The deed con- 
veyed 266 square fathoms and 7 square feet of Award 6245, 
which contains 13.906 acres. By no construction of which 
its language is capable could it be made to cover the whole of 
apana 4, which contains 1.704 acres; and parol evidence was 
inadmissible to add to or contradict its language. 

In Aylett +. Keaweamahi, 8 Haw. 320, cited by defendants’ 
counsel, there was a latent ambiguity as to which two of several 
lots were intended to be conveyed, and extrinsic or parol evidence 
of the intention of the parties, as shown by the possession of 
the grantee, and the acquiescence of the grantor, was admitted 
to identify and locate the lots. In the language of the Court, 
quoting from a New York decision, the evidence was admis- 
sible “to ascertain the particular subject to which the words 
apply,” not “to add to or contradict the language” of the deed, 
“to ascertain the intention of the parties as expressed in writing, 
and not to make the deed operate upon land not embraced in 
the descriptive words.” So, in the present case, parol evidence 
was considered for the purpose of locating the land in apana 
4 of the Award, but could not be considered for the purpose 
of extending the operation of the deed to the whole of that apana. 
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Secondly, assuming that the deed was correctly construed as 
conveying only a portion of the apana, are the plaintiffs es- 
topped by their conduct from asserting their title to the remain- 
der of the apana? It does not appear that they took any active 
steps or actually did anything to induce or warrant the belief 
that they had no title to the land. They merely knew of the 
possession and improvement of the land by others and were 
silent. It is well settled both here and elsewhere that mere 
acquiescence, consisting of knowledge and silence, does not work 
an estoppel, unless, because of special circumstances, there is a 
duty to speak. A person has a right to assume that others will 
not enter and expend money upon his land, except at their own 
risk, without first searching the records and making necessary 
inquiries; and, if they neglect to pursue the ordinary means of 
ascertaining in whom the title lies, and suffer in consequence, 
it is their own folly. They cannot blindly take risks and then 
cast the loss, if any, upon the owner, who has done nothing to 
encourage them in their action. 

In Kela v. Pahuilima, 5 Haw. 525, the defendant purchased 
land from one in possession without title, and put two buildings 
on the land; there was adverse possession for over 15 years; the 
plaintiffs often passed by the premises and presumably knew 
of the adverse possession and improvements, but made no claim 
or objection. The Court held that there was no estoppel, saying, 
“a purchaser is bound to examine the title. * * * The defend- 
ant had every opportunity to know that Pahuai, of whom he 
bought, had no title to the land. The plaintiff does not appear 
to have done anything to induce him to act on a different state 
of things.” The facts of this case are almost identical with those 
of the case at bar. 

In Wataha r. Naholowaa, 6 Haw. 271, the plaintiff, after 
ejectment at law, brought her bill in equity for an account of 
moneys expended iu improvements. She and her husband under 
whom she claimed by devise had held adverse possession for 19 
years and erected buildings on the land; they had presumptive 
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knowledge of the true title. The Court refused the plaintiff 
relief, saying: “The only point in her favor is the apparent 
acquiescence of Naholowaa in the expenditures made on his land. 
But it does not seem to me that a person is bound to object to 
improvements being made on his land, where the facts show 
that the occupier had knowledge of the true title, and where 
there is no fraud or deception alleged or shown.” See also 
Lingman v. Graham, 51 Wis. 232. 

But it is said that the recorded deed of plaintiffs to Kaaahu 
was too uncertain to amount to notice to subsequent purchasers. 
If so, then it was their duty either to refrain from purchasing 
or else to make inquiries of the plaintiffs. The deed certainly did 
not justify them in supposing that the plaintiffs had conveyed 
the whole apana. In Aylett v. Neaweamahi, supra, the Court, 
holding that there was no estoppel, said, “we require that the 
facts should show silence with intention to deceive, such as would 
amount to constructive fraud. The deed to Kalaikuaiwa (under 
whom the plaintiff claimed) was on record when the deed to 
defendant was made, and defendant cannot now say that he 
was ignorant of the true state of the title. If, as claimed by the 
defendant, the record of the deed of ‘two lots in Kaakopua’ 
was too indefinite to apprise defendant that the land he was 
negotiating for had already been conveyed, it certainly should 
have put him on inquiry.” The present case is stronger against 
the defendants, for here they claim under the uncertain deed, 
while there the defendant claimed against it. 

The other Hawaiian cases, cited by defendants’ counsel, 
Greenwell v. Paris, 6 Haw. 318; Kahanaiki v. Kohala Sugar 
Co., Ib. 696; Kalaeokekoi v. Kahele, 5 Haw. 51; and Kamohai 
v. Kahele, 3 Haw. 532; differ materially in their facts from the 
case at bar, and contain no rulings contrary to the above 
doctrines, 

It is contended, however, that the taking of a mortgage of the 
whole apana (with other lands) from the defendant, Kaaahu, 
by Mr. Cartwright, who was then agent for the plaintiff, Mrs. 
Nahaolelua, was a positive recognition that the title was in 
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Kaaahu. In reply to this it is sufficient to say that, although 
Mr. Cartwright was at that time the agent of Mrs. Nahaolelua, 
he did not in that transaction act as such agent. He acted for 
himself personally. The act of an agent does not bind his 
principal unless done within the scope of his authority. In this 
instance, Mr. Cartwright did not merely act without the scope 
of his authority as agent; he did not act as agent at all. 

The decree of the Circuit Judge is affirmed. 

W. C. Achi, for plaintiffs. 

A. 8S. Hartwell, for defendants. 


MIYAGAWA v. LUCIO FERREIRA. 


APPEAL FROM District Court op HAMAKUA. 
SUBMITTED JUNE 18, 1895. Decipep June 20, 1895. 


Jupp, C.J., Bickerton AND Frear, JJ. 


When cultivated land is trespassed on by animals, and damage done 
to the crops, the owner of the land is not compelled to impound 
the animals, and is not barred from bringing a suit to recover 
damages resulting from the trespass. It is optional with the owner 
of the land either to resort to the impounding law, or bring a suit 
to recover damages. 


OPINION OF THE COURT BY BICKERTON, J. 


It appears that the defendant’s horse trespassed on the culti- 
vated land of the plaintiff; that stones were thrown at the animal 
in driving it off the land, resulting in the horse’s leg being bro- 
ken; the owner of the horse brought suit in the District Court 
of Hamakua, Hawaii, against the plaintiff and recovered $35 
damages for the loss of the horse. The plaintiff brought suit 
in the same Court against the defendant for $50 damages, result- 
ing from the trespass of the said horse and destruction of crops. 
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The defendant moved the Court to dismiss the suit, on the 
ground that the plaintiff should have impounded the animal 
under Sec. 14, Chap. XX XV, Laws of 1888, which reads as fol- 
lows: “When any animal or animals are taken up for trespass, 
the owner, if known, shall be immediately notified, if reasonably 
practicable, of such fact, and of the amount of damage and 
trespass fees claimed, and if he shall refuse or fail to pay the 
legal charges, or in case the owner be unknown, then the animal 
or animals shall be impounded forthwith,” and not having done 
so, he is barred from bringing this action for damages. The 
Court sustained this position and dismissed the suit. The plain- 
tiff then appealed to this Court on a point of law as follows: 

“Whether plaintiff not having taken up and impounded the 
animal trespassing, under Sec. 14, Chap. XX XV, Laws of 1888, 
is barred from bringing an action for dainages done to his crops 
by trespass of the animal of defendant.” 

We are of the opinion that the plaintiff is in no way barred 
from bringing this action. It does not appear that plaintiff 
even arrested the animal; it would seem as though he had tried 
to drive it off the land and in doing so injured the horse so that 
it resulted in its death, and he has had to pay for it. Even if 
the plaintiff had wished to impound the animal, under the 
statute, it may be that he could not have done so under the 
circumstances. There might be a number of illustrations given 
where it would be impossible to apply the impounding statute. 
To say the person whose land has been trespassed on and crops 
damaged, has no remedy other than of the impounding law, 
where circumstances prevent him from acting under it, would 
be absurd in the extreme. In our opinion it is entirely optional 
with a person to bring an action for trespass or resort to the 
impounding law, the statutory remedy being not exclusive of 
other remedies. 

This suit should have been heard by the Magistrate on its 
merits and a judgment rendered; there was nothing to warrant 
the Magistrate in dismissing the case. 
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The case is remanded to the District Court of Hamakua, 
Hawaii, for hearing on its merits. 

C. Brown, for plaintiff. 

W. A. Kinney, for defendant. 


IN THE MATTER OF THE WILL OF KAPIKA WAL- 
TERS, deceased. 


APPEAL FROM CIRCUIT JUDGE, SECOND CIRCUIT. 


SusmITTED June 18, 1895. Decine June 20, 1895. 


Jupp, GJ, BICKERTON AND FREAR, JJ. 


Exceptions do not lie from a decision of a Circuit Judge at Chambers 
in Probate to the Supreme Court. Generally an appeal may be 
taken from a Circuit Judge at Chambers to the Supreme Court, 
but it must be heard on the evidence taken below and only newly 
discovered and material evidence introduced. 


But if the appeal from a Circuit Judge at Chambers be on the validity 
of a will or on facts touching the descent of property and the 
estate exceed the value of $500, the appellant is entitled to appeal 
to a jury (p. 394 Compiled Laws), and by Chap. 109 Laws of 1892, 
he cannot appeal to the Supreme Court. 


If the appellant in such case desires a re-trial on the facts, he must 
appeal to the Circuit Court, where he can have a jury at his 
option or a hearing before the Court, another Judge presiding, 
and errors of law can then come by exception to the Supreme 
Court. 

When the Circuit Judge at Chambers has made no order refusing 
probate to an alleged will, the proponent may withdraw an 
“appeal” taken under the misapprehension that such order had 
been made. 


The time within which an appeal may be taken begins to run from the 
day the order is made. 


OPINION OF THE COURT BY JUDD, C.J. 


An alleged will of one Kapika Walters, deceased, of Lahaina, 
Maui, was propounded for probate by the devisee before the 
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Circuit Judge of the Second Circuit Court. The probate was 
contested and the Clerk’s minutes say that “judgment was ren- 
dered in favor of contestants, the Court refusing to admit will 
to probate, and that Susan Kuiee, proponent, by her attorney, 
has duly perfected an appeal to the Supreme Court in Banco.” 
A Bill of Exceptions signed by the Circuit Judge is on file, 
which recites that “the Court, finding from the evidence that 
there was fraud, (and) ordered that a decree be entered in accord- 
ance with said judgment and decision, to which judgment, de- 
cision, order and decree the proponent duly excepted.” There 
was no order or decree made denying probate of the alleged will. 
When the case came on to be heard before us, it appeared that 
Mr. Kinney had been consulted and had prepared and sent from 
Honolulu to the Circuit Court an “Appeal to the Supreme 
Court” from the decision, judgment, order and decree rendered 
in the above cause by the Honorable J. W. Kalua, Circuit Judge 
of the Circuit Court aforesaid on the 18th day of December, 
A. D. 1894, by which the will aforesaid was refused probate. 
This appeal is taken upon all issues of law and fact involved in 
said cause and upon all findings of law and fact made by the 
said Judge in said Court.” 

It now appearing that no order refusing probate had been 
made by the Circuit Judge, Mr. Kine, for the proponent, 
asks leave to withdraw her appeal herein without prejudice. 

This leads us to consider what the law is in reference to appeals 
in probate. The original jurisdiction in probate is in a Circuit 
Judge at Chambers. Chap. 109 of the Laws of 1892 (p. 312), 
amends Sec. 69 of the Act to Reorganize the Judiciary Depart- 
ment, and prescribes that “Appeals shall be allowed from all 
decisions, judgments, orders or decrees of Circuit Judges in 
Chambers to the Supreme Court, except in cases in which the 
appellant is entitled to a jury,” etc.; and it further provides 
that where an appeal is taken from a Circuit Judge at Chambers 
to be tried before a jury, another Circuit Judge shall preside at 
the.trial. Section 70 of the Judiciary Act prescribes that ap- 
peals from a Circuit Judge at Chambers shall be heard by the 
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Supreme Court on the record and no new evidence shall be intro- 
duced, unless it is clearly newly discovered and material to the 
just decision of the appeal. Now by the Act of 1864, Compiled 
Laws, p. 394, an appeal is allowed to the jury from an order of 
a Judge in probate on the validity of any will or testamentary 
devise, or any facts touching the descent of property, etc., if the 
property involved exceeds the value of $500—as.in this case. 
The “appeal” under consideration being of this character, en- 
titles the appellant to a jury, and therefore comes within the 
exception in Chap. 109, Laws of 1892, and this Court would 
not be authorized to hear it. If the proponent wishes to have 
the case retried upon the facts, we know of no way by which 
it can be done except by appealing to the Circuit Court of the 
Circuit where the cause arose, at term, where if moved for by 
proponent a jury would hear it, presided over by a Judge of 
some other Circuit. Errors of law made at the trial could then 
come to this Court by exception. “Exceptions” are only appli- 
cable to term cases. The Bill of Exceptions to this Court 
allowed by the Circuit Judge in this case would not permit us 
to hear the case anew upon the facts. The time within which 
an appeal may be taken from a Judge at Chambers begins to 
run from the order or decree made. Mutch v. Holau, 5 Haw. 
314. Un Wo Sang Co v. Alo, 7 Haw. 675. 

There being no order made in this case, we find no difficulty 
in allowing the so-called “Appeal” to be withdrawn withont 
prejudice, and as the papers in the cause are here we order 
them sent back to the Circuit Judge, Second Circuit at Chambers 
with a direction to make an order in compliance with his decision, 
and to allow the proponent to take such further proceedings as 
shall be deemed proper. 

W. A. Kinney, for proponent. 

J. K. Kahookano, for contestants. 
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REPUBLIC OF HAWAII +. KAHAKAUILA AND 
KILIKINA HAKE (w). 


EXCEPTIONS FROM Circuit Court, First Circuit. 
SUBMITTED JUNE 25, 1895. DecipeD June 26, 1895, 


Jupp, C.J., FREAR, J., anp Crrcvir Jonae Warne, IN PLACE 


OF BICKERTON, J., ABSENT FROM ILLNESS. 


(1) In a criminal charge of adultery against a wife, her husband is 
not a competent witness to prove their marriage. Compiled 
Laws, p. 376. 7 

(2) When evidence to prove a fact on the part of the prosecution is 
improperly admitted and thereafter the fact is confessed to be 
true by the defendant in her testimony, it is no ground for a new 
trial. 

(3) There being abundant evidence to sustain the charge of adultery, 
though denied by defendants, the Court refused to disturb the 
verdict of guilty and grant a new trial. 


OPINION OF THE COURT BY JUDD, C.J. 


On the trial of this case at the last term of the Circuit Court, 
First Circuit, the charge being adultery, the prosecution called 
Hake (Japanese) as a witness, he being the husband of Kilikina 
(w), one of the persons charged, and, under objection by the 
defendants’ counsel, testified that Kilikina was his wife and 
that they were married by Father Damon and identified the 
marriage certificate. The charge being adultery it was neces- 
sary in order to maintain it to show that one or the other of 
the defendants was a married person. 

The statute of 1876 on the law of evidence, Sec. 53 (Com- 
piled Laws p. 376) declares that the statute shall not render, in 
any criminal proceeding, any husband competent or compellable 
to give evidence against his wife, nor any wife competent or 
compellable to give evidence against her husband, except where 
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such evidence may now be given. The evidence now under con- 
sideration not being one of the excepted cases, we think it was 
improperly admitted. But the evidence of the wife herself 
when she took the witness stand in defense, proved her mar- 
riage with Hake, she admitting it fully. No harm therefore 
was done, and the defendants are not entitled to a new trial on 
the ground alleged. 

The defendants further say that the verdict was contrary to 
the evidence. A review of it shows that it abundantly proved 
the charge. 

The exceptions are overruled. 

A. G. M. Robertson, for prosecution. 

E. Johnson, for defendants. 


IN RE J. C. KALANIANAOLE. 
Haseas Corpts. 


SUBMITTED JUNE 8, 1895. Decipen Jury 2, 1895. 
Jupp, C.J., BICKERTON AnD FREAR, JJ. 


Under Article 31 of the Constitution, which provides that the President 
may, in case of rebellion or invasion, or imminent danger thereof, 
place the whole or any part of the Republic under martial law, the 
President alone is to decide whether the exigency is such as to re- 
quire martial law, and how long martial law when proclaimed shall 
continue in force; and his decision is not subject to review by the 
courts. 


Uuder martial law. in case of insnrrection, the military commander may 
do whatever, in accordance with the customs and usages of war, he 
may deem necessary or proper for the suppression of the insurrec- 
tion and the restoration of peace, and his acts cannot be called in 
question by the courts except in case of an abuse of power. 


Under martial law, if necessary, in the opinion of the military com- 
mander, for the restoration of peace, a civilian may be tried by a 
military commission for misprision of treason, 
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Such trial may take place after actual hostilities have ceased and while 
the civil courts are in session, if there is still a state of war, and an 
impediment to such trials in the civil courts. 


Misprision of treason, if committed, is not necessarily completed before 


an actual outbreak or the proclamation of martial law. 

Notwithstanding a reservation in a proclamation of martial law that the 
civil courts would continue to conduct ordinary business, a person 
may, if necessary in the opinion of the President, be tried by a mili- 
tary commission. 


The President may delegate to a Judge Advocate the power to bring a 
person before a military commission for trial. 


The petition, filed May 20, 1895, and addressed to the Chief 
Justice, is as follows: 

The petition of J. C. Kalanianaole respectfully shows: 

That he is a resident of Honolulu, Island of Oahu, and is 
unlawfully and unjustly restrained of his liberty and imprisoned 
by one James A. Low, in Oahu Prison, at said Honolulu, Island 
of Oahu, by virtue of a pretended commitment or order in 
words and figures following, to wit: 


General Headquarters, National Guard of Hawaii, 
Honolulu, Island of Oahu, H. I., March 8, 1895. 
General Court Martial Orders, No. 175. 


I. Before a Military Commission, which convened at Hono- 
lulu, Island of Oahu, January 17, 1895, pursuant to Special 
Orders No. 25, dated January 16, 1895, as amended by Special 
Orders No. 31, dated January 16, 1895, from these Head- 
quarters, of which Colonel William Austin Whiting, 1st Regi- 
ment, N. G. H., was President, were arraigned and tried Jonah 
Kalanianaole. 


CHARGE :—MIsPRISON op Treason, for that the said 
Jonah Kalanianaole, at Honolulu, in the Island of Oahu, 
one of the Hawaiian Islands, while owing allegiance to the 
Republic of Hawaii, at various times within three months now 
last past, had knowledge of the commission of treason against the 
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Republic of Hawaii, and the Government thereof, and having 
such knowledge concealed the same, and did not as soon as 
might be disclose and make known the same to some member 
of the Executive Council, or to some Judge of a Court of Rec- 
ord, or to the Marshal, or to some Sheriff or Deputy Sheriff. 

First SpeciricaTion :—That one Samuel Nowlein, at Hono- 
lulu, in the Island of Oahu, one of the Hawaiian Islands. 
while owing allegiance to the Republic of Hawaii, at divers 
times within three months now last past, did conspire with 
divers other persons to overthrow, put down and destroy, by 
force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force, the authority 
thereof; and in pursuance of said conspiracy, and in effectuating 
and carrying out the same did, together with certain of his 
co-conspirators aforesaid, commit treason against the Republic 
of Hawaii, and the Government thereof, and did cause fire-arms 
to be sent from a foreign country for the purpose of being 
landed on said Island of Oahu, there to be used to levy war 
against the Republic of Hawaii, and Government thereof, and 
that the said Jonah Kalanianaole, while owing allegiance to the 
Republic of Hawaii, and having knowledge of the commission 
of said treason, and of the various matters in this specification 
alleged, concealed the same, and did not as soon as might be 
disclose and make known the same to some member of the 
Executive Council, or to some Judge of a Court of Record, or 
to the Marshal, or to some Sheriff or Deputy Sheriff. 

Second Specirication:—-That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu one of the Ha- 
waiian Islands, while owing allegiance to the Republic of 
Hawaii, at divers times within three months now last past, did 
conspire with divers other persons to overthrow, put down and 
destroy, by force, the Republic of Hawaii, and the Government 
thereof, and to levy war against it, and to oppose by force 
the authority thereof; and in pursuance of said conspiracy and 
in effectuating and carrying out the same, did commit treason 
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against the Republic of Hawaii, and the Government thereof, 
and together with certain of his co-conspirators aforesaid, 
did dispatch a vessel from the port of Honolulu in said Island 
of Oahu, to procure fire-arms with which to lery war, on 
said Island of Oahu, against the Republic of Hawaii, and the 
Government thereof, and to effectuate and carry out the pur- 
poses of said conspiracy, and that the said Jonah Kalanianaole, 
while owing allegiance to the Republie of Hawaii, and having 
knowledge of the commission of said treason, and of the various 
matters in this specification alleged, concealed the same, and 
did not as soon as might be disclose and make known the same 
to some member of the Executive Council, or to some Judge 
of a Court of Record, or to the Marshal, or to some Sheriff 
or Deputy Sheriff. 

Turko Sprcirication:—That the said Samuel Nowlien, 
at Honolulu, in the Island of Oahu, one of the Hawaiian 
Islands, while owing allegiance to the Republic of Hawaii, 
at divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose, by force, the authority 
thereof; and in pursuance of said conspiracy, and in effectnating 
and carrying out the same, did commit treason against the 
Republic of Hawaii, and the Government thereof,. and together 
with certain of his co-conspirators aforesaid, did dispatch a 
vessel to procure fire-arms with which to lery war against 
the Republic of ITawani, and the Government thereof; and to 
effectuate and carry out the purposes aforesaid of said con- 
sphracy, which said firc-arms were taken aboard said vessel, 
and that the said Jonah Kalanianaole, while owing allegiance 
to the Republic of Hawaii, and having knowledge of the 
commission of said treason, and of the various matters in this 
specification alleged, concealed the same, and did not as soon as 
might be disclose and make known the same to some member 
of the Executive Council, or to some Judge of a Court of Rec- 
ord, or to the Marshal, or to some Sheriff or Deputy Sheriff. 
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FourtH SprcrricaTion:—That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu; one of the Hawaiian 
Islands, while owing allegiance to the Republic of Hawaii, at 
divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
thereof, and in pursuance of said conspiracy, and in effectuating 
and carrying out the same, did commit treason against the Re- 
public of Hawaii, and the Government thereof, and together. 
with certain of his co-conspirators aforesaid, did procure fire- 
arms with which to levy war against the Republic of Hawaii, 
and the Government thereof, and to effectuate and carry out 
the purpose aforesaid of said conspiracy, and that the said Jonah 
Kalanianaole, while owing allegiance to the Republic-of Hawaii,, 
and having knowledge of the commission of said treason, and of 
the various matters in this specification alleged, concealed the 
same, and did not as soon as might be disclose and make known 
the same to some member of the Executive Council, or to some 
Judge of a Court of Record, or to the Marshal, or to some 
Sheriff or Deputy Sheriff. 


Firta Sprcrrication :—That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu, one of the Hawaiian 
Islands, while owing allegiance to the Republic of Hawaii, at 
divers times within three months now last past, did conspire with 
divers other persons to overthrow, put down and destroy, by 
force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
thereof, and in pursuance of said conspiracy, and in effectuating 
and carrying out the same, did commit treason against the 
Republic of Hawaii, and the Government thereof, and together 
with certain of his co-conspirators aforesaid, did obtain and 
procure men to levy war against the Republic of Hawaii, and 
the Government thereof, and to effectuate and to carry out the 
purposes aforesaid of said conspiracy, and that the said Jonah 
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Kalanianaole, while owing allegiance to the Republic of Hawaii, 
and having knowledge of said treason, and of the various mat- 
ters in this specification alleged, concealed the same and did 
not as soon as might be disclose and make known the same to 
some member of the Executive Council, or to some Judge of a 
Court of Record, or to the Marshal, or to some Sheriff or 
Deputy Sheriff. 


SrxtH SprcrricaTion:—That the said Samuel Nowlein, 
at Honolulu in the Island of Oahu, one of the Hawaiian 
Islands, while owing allegiance to the Republic of Hawaii, at 
divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
thereof, and in pursuance of said conspiracy and in effectuating 
and carrying out the same, did commit treason against the 
Republic of Hawaii, and the Government thereof, and together 
with certain of his co-conspirators aforesaid, did partially estab- 
lish a pretended government and a military force, and did 
appoint and procure certain officers and agents for said pre- 
tended government and military force aforesaid, and that the 
said Jonah Kalanianaole, while owing allegiance to the Republic 
of Hawaii, and having knowledge of the commission of said 
treason, and of the various matters in this specification alleged, 
concealed the same and did not as soon as might be disclose 
and make known the same to some member of the Executive 
Council, or to some Judge of a Court of Record, or to the 
Marshal, or to some Sheriff or Deputy Sheriff. 


SEVENTH SPECIFICATION :--That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu, one of the Hawaiian 
ian Islands, while owing allegiance to the Republic of Hawaii, 
at divers times, within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
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thereof, and in pursuance of said conspiracy, and in effectuating 
and carrying out the same, did procure, counsel, incite, com- 
mand and hire others to commit treason against the Republic 
of Hawaii, and the Government thereof, and to cause fire-arms 
to be sent from a foreign country for the purpose of being 
landed on said Island of Oahu, there to be used to levy war 
against the Republic of Hawaii, and the Government thereof, 
and that the said Jonah Kalanianaole, while owing allegiance 
to the Republic of Hawaii, and having knowledge of the com- 
mission of said treason, and of the various matters in this speci- 
fication alleged, concealed the same, and did not as soon as might 
be disclose and make known the same to some member of the 
Executive Council, or to some Judge of a Court of Record, or 
to the Marshal, or to some Sheriff or Deputy Sheriff. 

Kong SpEcrFicaTion :—~That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu, one of the Hawaiian 
Islands, while owing allegiance to the Republic of Hawaii, at 
divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
thereof, and in pursuance of said conspiracy, and in effectuating 
and carrying out the same, did procure, counsel, incite, com- 
mand and hire others to commit treason against the Republic 
of Hawaii, and the Government thereof, and to dispatch a 
vessel from the port of Honolulu, in said Island of Oahu, to 
procure fire-arms with which to levy war on the said Island 
of Oahu, against the Republic of Hawaii, and the Government 
thereof, and that the said Jonah Kalanianaole, while owing 
allegiance to the Republic of Hawaii, and having knowledge 
of the commission of such treason, and of the various matters 
in this specification alleged, concealed the same, and did not 
as soon as might be disclose and make known the same to some 
member of the Executive Council, or to some Judge of a Court 
of Record, or to the Marshal, or to some Sheriff or Deputy 
Sheriff. 
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NintH SpeciFicaTion :—That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu, one of the Hawaiian 
Islands, while owing allegiance to the Republic of Hawaii, at 
divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
thereof, and in pursuance of said conspiracy, and in effectuating 
and carrying out the same, did procure, counsel, incite, com- 
mand and hire others to commit treason against the Republic 
of Hawaii, and the Government thereof, and to dispatch a 
vessel to procure fire-arms with which to levy war against 
the Republic of Hawaii, and the Government thereof, which 
said firearms were taken aboard said vessel, and that the 
said Jonah Kalanianaole, while owing allegiance to the Republic 
of Hawaii, and having knowledge of the commission of said 
treason, and of the various matters in this specification alleged, 
concealed the same, and did not as soon as might be disclose 
and make known the same to some member of the Executive 
Council, or to some Judge of a Court of Record, or to the Mar- 
shal, or to some Sheriff or Deputy Sheriff. 

Tenra SpEcI¥IvATION:—That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu, one of the Hawaiian 
Islands, while owing allegiance to the Republic of Hawaii, at 
divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force, the Republic of Hawaii, and the Government thereof 
and to levy war against it, and to oppose by force the authority 
thereof, and in pursuance of said conspiracy and in effectuating 
and carrying out the same did procure, counsel, incite, com- 
mand and hire others to commit treason against the Republic 
of Hawaii, and the Government thereof, to procure fire-arms 
with which to levy war against the Republic of Hawaii, and 
the Government thereof, and that the said Jonah Kalanianaole, 
while owing allegiance to the Republic of Hawaii, and having 
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knowledge of the commission of said treason, and of the various 
matters in this specification alleged, concealed the same, and did 
not as soon as might be disclose and make known the same to 
some member of the Executive Council, or to some Judge of a 
Court of Record, or to the Marshal, or to some Sheriff or Deputy 
Sheriff. 

ELEVENTH SpEciFICATION:—That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu, one of the Hawai- 
ian Islands, while owing allegiance to the Republic of Hawaii, 
at divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy 
by force, the Republic of Hawaii and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
thereof, and in pursuance of said conspiracy and in effectuating 
and carrying out the same did procure, counsel, incite, com- 
mand and hire others to commit treason against the Republic 
of Hawaii and the Government thereof, and to obtain and 
procure men to levy war against the Republic of Hawaii and 
the Government thereof, and that the said Jonah Kalanianaole, 
while owing allegiance to the Republic of Hawaii, and having 
knowledge of the commission of said treason and of the various 
matters in this specification alleged, concealed the same and did 
not as soon as might be disclose and make known the same to 
some member of the Executive Council, or to some Judge of a 
Court of Record, or to the Marshal, or to some Sheriff or Deputy 
Sheriff. 

TWELFTH SpeciFIcaTION:—That the said Samuel Nowlein, 
at Honolulu, in the Island of Oahu, one of the Hawai- 
ian Islands, while owing allegiance to the Republic of Hawaii, 
at divers times within three months now last past, did conspire 
with divers other persons to overthrow, put down and destroy, 
by force, the Republic of Hawaii, and the Government thereof, 
and to levy war against it, and to oppose by force the authority 
thereof; and, in pursuance of said conspiracy, and effectuating 
and carrying out the same, did procure, counsel, incite, com- 
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mand and hire others to commit treason against the Republic 
of Hawaii, and the Government thereof, and to partially 
establish a pretended government and a military force, and 
to appoint and procure certain officers and agents for said 
pretended government and military force aforesaid; and that 
the said Jonah Kalanianaole, while owing allegiance to the 
Republic of Hawaii, and having knowledge of the commission 
of said treason, and of the various matters in this specification 
alleged, concealed and did not as soon as might be disclose and 
make known the same to some member of the Executive Council, 
or to some Judge of a Court of Record, or to the Marshal, or to 
some Sheriff or Deputy Sheriff. 

THIRTEENTH SPECIFICATION:—That the said Samuel Now- 
lein, at Honolulu, in the Island of Oahu, one of the 
Hawaiian Islands, while owing allegiance to the Republic of 
Hawaii, at divers times within three months now last past, did 
conspire with divers other persons to overthrow, put down and 
destroy, by force, the Republic of Hawaii, and the Government 
thereof; and to levy war against it, and to oppose by force the 
authority thereof; and, in pursuance of said conspiracy, and 
in effectuating and carrying out the same, did procure, counsel, 
incite, command and hire others to commit treason against 
the Republic of Hawaii, and the Government thereof, and to 
levy war against the Republic of Hawaii, and the Government 
thereof, and that the said Jonah Kalanianaole, while owing 
allegiance to the Republic of Hawaii, and having knowledge 
of the commission of said treason, and of the various matters in 
this specification alleged, concealed the same, and did not as 
soon as might be disclose and make known the same to some 
member of the Executive Council, or to some Judge of a Court 
of Record, or to the Marshal, or to some Sheriff, or Deputy 


Sheriff. 
To which charge and specifications, the accused Jonah Kala- 


nianaole declined to plead, and the President of the Commission 
directed that a plea of Not Guilty be entered to each of the 
specifications and to the charge. 


IN RE KALANIANAOLE. 39 
FINDINGS. 


The Commission, after having maturely considered the evi- 
dence adduced in this case, finds the accused Jonah Kalanianaole 
as follows: 


Of the First Specification ............ Not Guilty 
Of the Second Specification ............ Not Guilty 
Of the Third Specification ........... Not Guilty 
Of the Fourth Specification .............. Guilty 
Of the Fifth Specification ..............4. Guilty 
Of the Sixth Specification ............ Not Guilty 
Of the Seventh Specification .......... Not Guilty 
Of the Eighth Specification ............ Not Guilty 
Of the Ninth Specification............ Not Guilty 
Of the Tenth Specification `... Guilty 
Of the Eleventh Specification ............. Guilty 
Of the Twelfth Specification ........... Not Guilty 
Of the Thirteenth Specification ........- , Guilty 
Of the Charge e ere AN Nee ECH Guilty 
SENTENCE. 


And the Commission does sentence the accused Jonah Kalani- 
anaole, to be imprisoned at hard labor for the term of One Year, 
at such place as the Commander-in-Chief may direct, and to pay 
a fine of One Thousand Dollars ($1,000), said imprisonment to 
date from the 11th day of February, A. D. 1895. 

II. The proceedings of the Commission in the foregoing case 
were duly forwarded to the President of the Republic of Hawaii 
and Commander-in-Chief of the military force of the Republic. 

III. The proceedings, findings and sentence in the case of 
Jonah Kalanianaole are hereby approved; but the said sentence 
is modified as follows: that the said Jonah Kalanianaole be 
imprisoned at hard labor for the term of One Year, at the Oahu 
Jail, or any other jail or prison of the Republic, and to pay a 
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fine of One Thousand Dollars ($1000), said imprisonment to 
date from the 11th day of February A. D. 1895, and be im- 
prisoned at hard labor until said fine is paid. 

The Marshal or his Deputy is ordered to take the said Jonah 
Kalanianaole into his custody and to cause the said sentence 
against him to be executed by imprisonment at hard labor for the 
term designated in the said sentence, and thereafter until the 
said fine shall be fully paid, at the Oahu Jail, or any other jail 
or prison of the Republic. 

SanForD B. Do te, 
President and Commander-in-Chief. 


That your petitioner is of the age of 24 years and was born 
in the then Kingdom of Hawaii, and has ever since his birth 
resided in the Hawaiian Islands. 

That petitioner at the times hereinafter stated, was not, nor 
has he ever been, nor is he now in the military or naval service 
of the Republic of Hawaii. 

That on Tuesday, the 8th day of January, 1895, this petitioner 
was arrested without a warrant, by order of irresponsible persons 
whom petitioner cannot name, and from that time was closely 
confined in prison. 

That on the 11th day of February, A. D. 1895, the petitioner 
was forcibly carried before a Military Commission convened at 
Honolulu by order of Sanford B. Dole, Commander-in-Chief 
of the Hawaiian Military and arraigned before said Commission 
on the charge of Misprision of Treason. 

That petitioner objected to the authority and the jurisdiction 
of the Commission appointed to try him upon the said charge; 
but his objections were overruled and he was ordered to plead 
to said charge which petitioner declined to do. 

That said Commission proceeded to try the petitioner and 
condemned him to imprisonment at hard labor for the period of 
one year and to pay a fine of One Thousand Dollars, which 
sentence petitioner is informed and believes was approved by 
the said S. B. Dole on the 8th day of March, 1895. 
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Your petitioner further avers that during all the times stated 
the regular Courts of the Republic were in session and the Attor- 
ney-General of the Republic was actually appointed and 
acting de jure; but that no prosecution was instituted against 
petitioner for the pretended crime imputed to him, and petitioner 
is restrained of his liberty and imprisoned by virtue of said 
proceedings and on the order of the said Commission and not 

“otherwise. 

Your petitioner claims that said Military Commission had no 
jurisdiction or authority legally to try, convict and sentence him 
in the manner and form above stated. 

Wherefore your petitioner prays that a writ of Habeas Corpus 
may be granted directed to the said James A. Low, commanding 
him to have the body of petitioner before your Honor at a time 
and place therein specified to do, receive and submit to what shall 
there and then be considered by your Honor concerning him 
with this writ and that petitioner may be discharged from 
custody and be restored to his liberty. 


The writ was allowed and issued returnable at a Special Term 
of this Court held May 22, 1895, at which date the respondent 
made the following 


RETURN. 


James A. Low, Jailer of Oahu Prison, at Honolulu, Island of 
Oahu, the defendant in the above mentioned writ, for return 
thereto respectfully states that it is true that the said Jonah 
Kalanianaole is confined and restrained of his liberty by the 
said James A. Low; but the said James A. Low alleges that the 
said Jonah Kalanianaole is so restrained lawfully, by virtue of 
a certain commitment or order signed by Sanford B. Dole, 
President of the Republic of Hawaii, and Commander-in-Chief 
of the Military forces of the Republic, in words and form as 
set forth in paragraph I. of the petition of petitioner herein, 
the same being a copy of General Court Martial Orders No. 
175, dated March 8, 1895. 
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And said James A. Low hereby further states that on the 
Tth of January A. D., 1895 there existed in said Honolulu a 
rebellion against the Government of the Republic, and the 
public safety requiring it, the said Sanford B. Dole, President 
of the Republic of Hawaii, did in pursuance of the authority 
vested in him by the Constitution and laws of the Republic of 
Hawaii, on the said 7th day of January, at said Honolulu, issue 
a proclamation suspending the privilege of the writ of Habeas 
Corpus and placing the said Island of Oahu under Martial Law, 
a copy of which proclamation is hereunto attached marked 
Exhibit “A” and made a part hereof. 

That on the 16th day of January, A. D., 1895, the said 
Sanford B. Dole, President and Commander-in-Chief as afore- 
said, by Special Order No. 25, did order a Military Commission 
consisting of the persons named therein, to convene at said 
Honolulu on the 17th day of said January and thereafter from 
day to day, for the trial of such prisoners as might be brought 
before it on the charges and specifications to be presented by 
the Judge Advocate, a copy of which order is hereunto attached 
and made a part hereof and marked Exhibit “B.” 

That on the 11th day of February, 1895, by Special Order 
No. 31, it was ordered by the said Sanford B. Dole, President 
and Commander-in-Chief as aforesaid, that Captain A. G. M. 
Robertson should act as Judge Advocate on the said Military 
Commission, vice Captain W. A. Kinney, relieved from such 
duty; a copy of which Special Order No. 31 is hereto attached 
and made a part hereof and marked Exhibit “C.” 

That in pursuance of such Special Order No. 25 and Special 
Order No. 31 the said Captain A. G. M. Robertson, Judge 
Advocate did on the 11th day of February, 1895, present 
before the said Military Commission a charge and specifications 
against the said Jonah Kalanianaole, charging him with Mis- 
prision of Treason, in the words and figures set forth in the 
said General Court Martial Orders No. 175. 

That the said Military Commission did then and there proceed 
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to try the said Jonah Kalanianaole upon such charge, and after 
hearing the evidence of witnesses and the argument of counsel 
for the accused and of the Judge Advocate did find the said 
Jonah Kalanianaole guilty of the said charge made against him 
and sentenced him, which sentence was subsequently approved 
and modified by the said Sanford B. Dole, President and Com- 
mander-in-Chief as aforesaid, who then and there ordered the 
Marshal or his deputy to execute such sentence as so modified 
at the Oahu Jail or any other jail or prison of the Republic, 
all of which more fully appears in the said General Court Mar- 
tial Orders No. 175 contained in the said first section of the 
petition herein. 

That during all of the time between the said seventh day 
of January up to the 18th day of March, 1895, by the order 
and authority of the said Sanford B. Dole, President and Com- 
mander-in-Chief as aforesaid, martial law was in force in said 
Island of Oahu and was so in force at the time of the aforesaid 
trial, conviction and sentence of the said Jonah Kalar ianaole. 

That the said James A. Low denies that during the said period 
during which martial law was in force as aforesaid, the regular 
courts of the Republic were in session in said Honolulu. 

That in pursuance of such sentence and order contained in 
said General Court Martial Orders No. 175 and in compliance 
with the law, the Marshal-of the Republic did thereupon proceed 
to execute the said sentence in manner and form as in said order 
set forth and directed, and did thereupon imprison the said 
Jonah Kalanianaole in said Oahu Jail and place him in the 
custody of the said James A. Low, the lawful jailor of said Oahu 
Jail, in which jail and custody he now lawfully remains in pur- 
suance of the terms of such order. 

And the defendant submits that the aforesaid trial, conviction, 
sentence and order and that the aforesaid imprisonment of the 
petitioner were and are lawful and were and are authorized and 
justified under the Constitution and laws of the Republic of 
Hawaii. 
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(The exhibits referred to in the return are sufficiently stated 
in substance in the pleadings and opinion of the Court. The 
briefs of counsel were, with the pleadings and opinion of the 
Court, published in full in pamphlet form by the Hawaiian 
Gazette Company, Honolulu, 1895, pp. 208.) 


OPINION OF THE COURT, BY FREAR, J. 


The facts out of which this case arose and of which the 
Court takes notice, either as set forth in the pleadings or as 
being matters of common historical knowledge, and for the most 
part referred to in the arguments and briefs of counsel, are 
substantially as follows: 

On the evening of the 6th of January last an insurrection 
broke out in the suburbs of Honolulu, the object of which was 
the overthrow of the Republic and the restoration of the Mon- 
archy. The full extent of the conspiracy is unknown, but it was 
carefully planned and was evidently deemed by its leaders to 
be sufficient in numbers and equipment for the successful 
accomplishment of its purposes. Its numbers undoubtedly ran 
into the hundreds and included the ex-Queen and other promi- 
nent persons of various nationalities. The equipment consisted 
chiefly of 288 rifles and 80 revolvers imported secretly from 
San Francisco, besides bombs manufactured and firearms col- 
lected here. 

The community was at once thrown into great uncertainty and 
excitement. Ordinary business ceased; the courts were closed. 
In addition to the regular and volunteer forces, nearly all of 
the more prominent residents were engaged in active military 
and police service as Citizens’ Guards, dav and night. Engage- 
ments took place between the government forces and the insur- 
gents on Sunday, the 6th, and on Monday and Wednesday 
following, mostly at long range, and with but little loss, the 
wounded numbering five, and the killed, three, one of whom 
was shot by mistake. On the 14th, the eighth day after the 
outbreak, the principal leaders were captured, and on the 17th, 
the eleventh day after the outbreak, the last of the leaders was 


IN RE KALANIANAOLE. 45 


taken; some subordinates were not captured until later still. 
In the course of a week or so after the uprising, residents not 
engaged in the regular forces returned to their various ordinary 
pursuits. The courts, however, were not so soon restored to the 
unobstructed exercise of their jurisdiction. The Cireuit Court 
of the First Circuit, for instance, which is the court of general 
original jurisdiction for the Island of Oahu, and in which cases 
of treason and misprision of treason arising on this Island would 
ordinarily be tried, did little business of any kind and held no 
trials (indeed, no jury was summoned), as it would, but for the 
insurrection, have done at the regular term which by law 
should have been held during the four weeks beginning Feb- 
ruary 4th and ending March 2d. 

On the morning after the outbreak, the 7th of January, the 
President, by proclamation, suspended the privilege of the 
writ of habeas corpus and placed the Island of Oahu under 
martial law, to continue until further notice, during which time, 
however, the courts were to conduct ordinary business as usual, 
except as aforesaid. 

The petitioner was arrested on the 8th of January. 

On the 16th, by a special order of the President as Command- 
er-in-Chief, a Military Commission was ordered to meet on the 
17th and thereafter from day to day for the trial of such prison- 
ers as might be brought before it on charges and specifications 
to be presented by the Judge Advocate. 

Nearly two hundred prisoners were tried by this Commission 
on charges of treason and misprision of treason. Among them 
was the petitioner, a nephew of Queen-Dowager Kapiolani, a 
civilian not connected with the military forces, who, on the 11th 
of February, was brought before the Commission on a charge 
and thirteen specifications of misprision of treason. He was 
found guilty of the charge and five specifications, the gist of 
which is that, “while owing allegiance to the Republic of Ha- 
wali,” he had “knowledge” and “concealed the same,” that 
certain other persons, owing such allegiance, did “within three 
months now last past,” “conspire” together “to overthrow and 
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destroy by force the Republic,” and “to levy war against it” and 
“to oppose by force the authority thereof,” and that in “pur- 
suance of said conspiracy and in effectuating the same” the con- 
spirators “did commit treason against the Republic” and did 
themselves “procure men to levy war against the Republic” and 
“firearms with which to levy war against it,” and “procure, 
counsel, incite, command and hire others to commit treason,” 
and “levy war against the Republic” and to “procure firearms” 
and “men” for that purpose. 

The Commission sentenced the petitioner to imprisonment 
at hard labor for one year, and to pay a fine of one thousand 
dollars, which sentence, with a slight modification, was approved 
by the President, who, on the 8th of March, ordered the Marshal 
or his deputy to execute the same, and it is in pursuance of this 
order that the respondent now holds the petitioner. 

The Commission practically completed its labors in the early 
part of March, and on the 18th, by proclamation of the Presi- 
dent, the privilege of the writ of habeas corpus was restored and 
martial law terminated. 

On the 20th of May the petitioner applied for this writ of 
habeas corpus. 

The Commission consisted of seven officers of the regular and 
volunteer forces, besides the Judge Advocate, and was presided 
over by the Colonel of the National Guard of Hawaii, who up 
to that date had been First Judge of the Circuit Court of the 
First Circuit, but had resigned his judgeship. 

The charge was of a statutory offense, and the sentence im- 
posed was within the statutory penalty. 

It is conceded, or at least there is not even a pretense to the 
contrary, that the findings and sentence of the Commission were 
fully sustained by the evidence, that the procedure followed was 
that usual in trials before military commissions, and that the 
accused was allowed the ordinary privileges (except that of trial 
by jury in the ordinary courts) of defendants in criminal pro- 
ceedings, such as ample notice of the charge against him, the 
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benefit of counsel, the right to meet the witnesses produced 
against him, face to face, and to cross-examine them, to produce 
witnesses and proofs in his own behalf, to be heard in his own 
defense, not to be compelled to give evidence against himself, 
and the benefit of reasonable doubt. 

The sole ground upon which the petitioner seeks to regain 
his liberty is that the military commission was without juris- 
diction to try the case. 

In support of this contention it is urged: that a military 
commission cannot try a civilian for any offense other than an 
offense against the laws of war, and that misprision of treason 
is not such an offense; that a military commission cannot try, 
as is alleged to have been done in this instance, any case what- 
ever after active hostilities have ceased, or while the ordinary 
courts are in session; that a military commission cannot try an 
offense completed before an actual outbreak and the consequent 
proclamation of martial law, and that misprision of 
treason, if committed, must necessarily have been completed 
before such time; that the offense of misprision of treason was 
taken out of the jurisdiction of the military commission in ques- 
tion by the clause of the Proclamation which saved to the regu- 
lar courts the power to conduct ordinary business; and that the 
Commander-in-Chief could not, as he is alleged to have done 
in this case, delegate the power of arraignment to the Judge 
Advocate. 

The respondent justifies the trial, conviction, sentence, order 
and imprisonment by martial law. 

Has martial law a place under the Constitution of this Re- 
public? If so, what is it, what acts does it authorize, when, 
where and by whom may it be enforced, and who is arbiter of 
these questions? 


The Constitution provides as follows: 


“Article 31. Martial Law. Suspension of Habeas Corpus. 
“The President, or one of the Cabinet Ministers as herein 
provided, may, in case of rebellion or invasion, or imminent 
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danger of rebellion or invasion, when the public safety requires 
it, suspend the privilege of the writ of habeas corpus, or place 
the whole or any part of the Republic under martial law.” 

This article of the Constitution, whether considered as a 
grant, or limitation, or declaration of power, certainly covers 
all the authority, if any, that is or reasonably can be set up on 
behalf of the respondent in this case. Of the questions above 
enumerated as involved in this case, this article expressly settles: 
(1), that martial law is recognized by the Constitution; (2), that 
the President may put it in force; and (3), that it may be in 
force only when there is such rebellion or invasion, or imminent 
danger thereof, that the public safety requires it. 


Our present Constitution is not anomalous in these respects. 


The power to declare martial law was expressly provided for 
in the Hawaiian Constitutions of 1852, 1864 and 1887, under 
the Monarchy; it is also expressly recognized in the Constitutions 
of New Hampshire, Massachusetts, South Carolina and Rhode 
Island (Stimson, Am. St. Law. Sec. 293), and under the name 
of etat de siege, in the laws of France and other continental 
European countries (Birkhimer, Mil. Gov’t and Mar. Law, 11, 
302). In the United Kingdom, the British Colonies and the 
United States, where it is not expressly provided for, it is, with 
practical unanimity, even on the part of the most conservative 
courts and writers, regarded as an existing and necessary power, 
and has frequently been exercised in those countries. 

The theory on which it is based is not, as sometimes stated, 
that necessity authorizes a breach of the Constitution, or that a 
great and sudden emergency which requires quick action may 
render it necessary to override the constitutional safeguards of 
life, liberty and property, but that necessity makes that lawful 
which would otherwise be unlawful, as expressed in the familiar 
maxims: salus populi suprema lex; necessitas publica major 
est quam privata ; inter arma silent leges; the right of self- 
preservation is the first law of nations as it is of individuals; in . 
other words, that necessity is only another name for a change 
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of circumstances, and that the law applicable to one set of cir- 
cumstances is not applicable to an essentially different set of 
cireumstances. Expressed in another way, the Constitution 
itself provides for a state of war as well as a state of peace, and 
martial law, the law of war, is the law applicable to a state of 
war. See Ha parte Milligan, 4 Wall., 121, 127, 187, 139, 140; 
Griffin v. Wilcox, 21 Ind. 378; Pomeroy, Mun. Law, Secs. 
694 et seg, ` Prof. Parker in N. Am. Rev., Oct., 1861. 

As to the person or body by whom martial law may be put 
in force:—In the British Empire, since the Petition of Right, 
1528, martial law has been instituted by Parliament, as in Ire- 
land in 1803 and 1833; by the Irish Parliament, as in 1799; 
and by a Colonial Parliament, as in Jamaica in 1865; but the 
usual course has been for the military authorities to enforce such 
law, without previous authority, and subject to ratification after- 
wards by Parliament or the Colonial legislative body by Act of 
Indenmity. Phillips v. Eyre, L. R. 4 Q. B. 248; Ib. L. R. 
6 Q. B. 1; 1 Stephen, Hist. Cr. L. 210. In the United States 
there is considerable difference of opinion as to the proper 
source from which a proclamation of martial law should emanate, 
but as matter of fact, this authority has been exercised by the 
President as Commander-in-Chief, as in Kentucky in 1865; by 
his subordinates, as by Major-General Fremont in St. Louis in 
1861; by Congress, as by the Reconstruction Acts of 1867; by 
a State Legislature, as in Rhode Island in 1842; and by a Terri- 
torial Governor, as in Washington Territory in 1856, and again 
in 1885-6. Birkhimer, supra, passim. 

As to when martial law may be enforced, it was said, obiter, 
in Ha parte Milligan, 4 Wall. 127, that “martial law cannot 
arise from a threatened invasion.” This remark was entirely 
uncalled for by the facts of the case, but was, nevertheless, fol- 
lowed, though unnecessarily, in Milligan v. Hovey, 3 Biss. 17. 
It is, however, opposed to the reasoning of the Court in Martin 
v. Mott, 12 Wh. 19, and has been practically ignored in subse- 
quent decisions of the same Court and is criticised as erroneous 
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by those who uphold the greater portion of the much disputed 
opinion of the Court in Er parte Milligan. Hare, Am. Const. 
Law, 964; Birkhimer, supra, 351. Our Constitution places 
this question beyond doubt by expressly providing that imminent 
danger of, as well as actual rebellion or invasion, is sufficient to 
justify the enforcement of martial law when the public safety 
requires it. i 

But there are other questions not so clearly settled by Article 
31 of the Constitution. These, so far as pertinent to the present 
case, are, first, was there such rebellion or imminent danger 
thereof as to require the exercise of martial law, and who is 
judge of this question? Secondly, what is the scope of martial 
law, and, more particularly, did it authorize the trial of the 
petitioner by military commission? 

First, by the proper construction of Article 31 the President 
is made the sole judge of the exigencies of the case. 

In Vanderheyden v. Young, 11 Johns. 150, the Supreme 
Court of New York, in passing upon the validity of a trial by 
court-martial, had occasion to construe a statute of the United 
States which authorized the President to call forth the militia 
in case of invasion or imminent danger thereof. The Court 
held that the President was sole judge of the exigencies of the 
case. 

In Martin v. Mott, 12 Wh. 19, the Supreme Court of the 
United States, in construing the same statute for the same pur- 
pose, said, per Mr. Justice Story: 

“The power thus confided by congress to the President is, 
doubtless, of a very high and delicate nature. A free people 
are naturally jealous of the exercise of military power; and the 
power to call the militia into actual service is certainly felt to 
be one of no ordinary magnitude. But it is not a power which 
can be executed without a correspondent responsibility. It is, 
in its terms, a limited power, confined to cases of actual invasion, 
or of imminent danger of invasion. If it be a limited power, 
the question arises by whom is the exigency to be judged of and 
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decided? Is the President the sole and exclusive judge whether 
the exigency has arisen, or is it to be considered as an open 
question, upon which every’ officer to whom the orders of the 
President are addressed, may decide for himself, and equally 
open to be contested by every militiaman who shall refuse to 
obey the orders of the President? We are all of opinion that 
the authority to decide whether the exigency has arisen belongs 
exclusively to the President, and that his decision is conclusive 
upon all other persons. We think this construction necessarily 
results from the nature of the power itself, and from the mani- 
fest object contemplated by the act of congress. The power 
itself is to be exercised upon sudden emergencies, upon great 
occasions of State, and under circumstances which may be 
vital to the existence of the Union. A prompt and unhesitating 
obedience to orders is indispensable to the complete attainment 
of the object. The service is a military service, and the com- 
mand of a military nature; and in such cases, every delay, and 
every obstacle to an efficient and immediate compliance, neces- 
sarily tend to jeopard the public interests. * * * Whenever 
a statute gives a discretionary power to any person to be exer- 
cised by him upon his own opinion of certain facts, it is a 
sound rule of construction that the statute constitutes him the 
sole and exclusive judge of those facts. * * * It is no answer 
that such power may be abused, for there is no power which is 
not susceptible of abuse. The remedy for this, as well as for 
all other official misconduct, if it should occur, is to be found in 
the Constitution itself. In a free government the danger must 
be remote, since in addition to the high qualities which the 
Executive must be presumed to possess, of public virtue, and 
honest devotion to the public interests, the frequency of elec- 
tions, and the watchfulness of the representatives of the nation, 
carry with them all the checks which can be useful to guard 
against usurpation or wanton tyranny.” 

In Luther v. Borden, T How. 1, the same Court, but of an 
entirely different personnel, in passing upon another section 
of the same statute, which provided for the calling out of the 
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militia in case of an insurrection in a State, said, per Chief 
Justice Taney: 

“After the President has acted and called out the militia, 
is a circuit court of the United States authorized to inquire 
whether his decision was right? Could the court, while the 
parties were actually contending in arms for the possession of the 
government, call witnesses before it, and inquire which party 
represented a majority of the people? If it could, then it would 
become the duty of the court (provided it came to the conclusion 
that the President has decided incorrectly) to discharge those 
who were arrested or detained by the troops in the service of the 
United States, or the government which the President was 
endeavoring to maintain. If the judicial power extends so far, 
the guarantee contained in the constitution of the United States 
is a guarantee of anarchy, and not of order. Yet if this right 
does not reside in the courts when the conflict is raging—if the 
judicial power is, at that time, bound to follow the decision of 
the political, it must be equally bound when the contest is over. 
It cannot, when peace is restored, punish as offenses and crimes 
the acts which it before recognized, and was bound to recognize, 
as lawful.” 

On the question of the policy of removing such matters from 
the jurisdiction of courts, see further, Phillips v. Eyre, supra, 
at pages 16, 17, and 1 Bish. Cr. L. Secs. 67, 68. 

Again the Constitution of the United States provides that 
“The privilege of the writ of habeas corpus shall not be sus- 
pended, unless when in case of rebellion or invasion the public 
safety may require it.” There has been much diversity of 
opinion as to whether the suspension may be made by the Presi- 
dent or by Congress, but it has never been questioned, we be- 
lieve, that the President or Congress, in either case, is sole 
judge of the circumstances under which the power shall be 
exercised. For instance, Chief Justice Taney, in Ha parte 
Merryman, Taney, 257, in an elaborate opinion in which he 
portrayed the dangerous nature of such power, but found that 
Congress possessed it, admitted that, “it is true that in the cases 
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mentioned, Congress is, of necessity, the judge of whether the 
public safety does or does not require it; and their judgment 
is conclusive.” Similarly, in Ex parte Field, 5 Blatch, 63, 
the Court held that the President had this power, and refused 
to interfere with its enforcement in Vermont, a loyal state, 
five hundred miles from the seat of war, saying, “that this is a 
question for the President, not for the court to determine.” 

The introduction of the words limiting the exercise of the pow- 
er to cases of invasion or rebellion, or imminent danger thereof, 
when the public safety requires it, is here, as Chief Justice 
Taney said of Congress there, a standing admonition to the 
President of the danger of exercising the power, and of the 
extreme caution he should observe before assuming such power 
over the liberty of a citizen, but that he is sole judge of the 
occasion, there can be no question. 

Thus, as we have seen, where there is an express grant or 
recognition of power, the person upon whom it is conferred is 
sole judge of the necessity of exercising it. And it is obvious 
that by the same reasoning, the President is sole judge of the 
time during which martial law shall continue as well as of the 
necessity for proclaiming it in the first instance. 

In thus holding, we do not wish to be understood as of the 
opinion that the circumstances of this case would not have 
justified the proclamation of martial law, were there no express 
constitutional provision authorizing it. On the contrary, the 
rulings of the United States courts would seem fully to justify 
such a course, as an incident of general war power, or on the 
ground of necessity. It is true that in both the State and 
Federal Courts, opinions have been expressed to the effect that 
in the absence of a direct grant of power, martial law is justified 
and therefore limited by necessity, and that while the executive 
or legislative branch of the government may by force pass upon 
the question of necessity in the first instance, their judgment 
is subject to review by the courts afterwards. See, Hx parte 
Milligan, 4 Wall, 2; In re Kemp, 16 Wis. 382; Griffin v. 
Wileor, 21 Ind. 370; Johnson vr. Jones, 44 DL 142. But, 
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although this view may be correct on general principles, and 
even valuable as a cautionary or preventive influence, it has, 
in fact, been of little value in practical application to specific 
cases. For, in the cases in which such opinions have been 
expressed, martial law had not been proclaimed, and the acts in 
question were attempted to be justified solely on ‘the ground 
that martial law existed in fact though not proclaimed. In such 
cases, the courts might well inquire into or take judicial notice 
of the facts, for there is nothing else to go by, and in those 
eases they were of the opinion that there was no basis for the 
claim made. But where there was ground for a reasonable differ- 
ence of opinion, or rather where the executive or legislative 
branch of the government has declared or authorized the declar- 
ation of martial law, the courts have invariably, so far as we 
are aware, refused to interfere, whether on the ground that 
these were questions of a political nature and therefore outside 
of their jurisdiction, or questions upon which the courts thought 
the other branches of government more competent under the 
circumstances to form a correct judgment, or not. 

Thus, when, in 1842, the legislature of the State of Rhode 
Island declared martial law, both the State and Federal Courts 
declined to review the decision of the legislature, the Supreme 
Court of the United States holding, in Luther v. Borden, T How. 
13, that: “If the government of Rhode Island deemed the 
armed opposition so formidable, and so ramified throughout the 
State as to require the use of its military force and the declara- 
tion of martial law, we see no ground upon which this Court 
can question its authority;” and this, although there had been 
no actual fighting, and the hostile demonstration, such as it 
was, had ceased prior to the commission of the acts complained 
of, and the ordinary courts were in the unobstructed exercise of 
their jurisdiction. The Court declined to “inquire to what 
extent, or under what circumstances that power may be exer- 
cised,” but were of the opinion that when, as in that case (and 
a fortiori in the clearer case now in question here), the power 
is exercised bona fide, not with a view to permanency or as an 
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attempt at usurpation of despotic power, but when “it is intended 
merely for the crisis, and to meet the peril in which the existing 
government is placed by armed resistance to its authority, * * * 
the State itself must determine what degree of force the crisis 
demands.” 

Similarly, in the numerous cases arising out of the Civil 
War and under the Indemnity and Reconstruction Acts which 
followed that war, the Supreme Court took the same position, 
so much so that Mr. Hare, in his admirable work on American 
Constitutional Law (pp. 978 et seg.), came to the conclusion, 
against his own personal strong convictions of what ought to 
be, that it was settled by the decisions of the Supreme Court 
of the United States that: “Congress may, on the occurrence 
of insurrection or invasion, not only suspend the habeas corpus, 
but establish martial law throughout the length and breadth 
of the United States, and render every person in that vast terri- 
tory liable to be sentenced to death by a military commission,” 
even when “constituted for the trial and conviction of civilians 
who are not subject to the military law proper,” and that “the 
power is not restricted to districts which are occupied by a 
hostile army, or are the theatre of warlike operations, and may 
be exercised over persons who are not shown or alleged to have 
been in arms against the United States, or to have given aid or 
comfort to their enemies; and it may, moreover, be relied 
on as a defense without proof that the act complained of was 
necessary as a means of upholding the authority of the govern- 
ment.” Mr. Hare may possibly have gone too far in his de- 
ductions, but certainly he would have been justified in going 
to the extent of saying that when the executive or legislative 
department acts in matters of this nature, without express 
authority, their conclusions are to be taken as prima facie 
correct, subject to be set aside, so far as possible, only in cases 
of clear mistake or abuse of power, much as in the case of a 
verdict of a jury. But it will serve no useful purpose to 
theorize upon what may be done by the courts in case of a 
willful abuse or usurpation of power. In modern experience 
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among civilized nations, such cases are likely to be of rare 
occurrence, and it will be time to consider them when they arise. 
But this much may be, as it often has been said, that if the 
courts attempt to extend their jurisdiction to the conduct of 
war, or the settlement of all the questions arising out of war, 
their methods of procedure will become so impaired as to be 
unsuitable for the more permanent state of peace.. 

Secondly, what is the scope of martial law, and, more par- 
ticularly, did it authorize the trial in question? 

Military law, in its more general sense, is the law adminis- 
tered by military authority. It is of two kinds: (1) military 
law proper, which governs the military only, and that in both 
war and peace, and is chiefly of statutory origin; and (2) mar- 
tial law, which is the law of war and governs all persons, both 
civil and military, but in war only, and is determined chiefly 
by usage. Martial law may be subdivided into two classes: 
(1) military government, which applies to cases of territorial 
war, whether the hostile territory is foreign or within the 
dominant state, as in the Civil War; and (2) martial law proper, 
which applies to cases of insurrection or rebellion, in districts 
which are in contemplation of law friendly, as the Rhode 
Island insurrection, and that now in question here. Mili- 
tary government and martial law do not differ in principle, 
though they differ to some extent in applicability, because 
of different facts. In this case we shall not consider 
those branches of martial law which apply to military govern- 
ment alone. Distinguishing, then, martial law from military 
law proper, and, we may add, also from the mere suspension 
of the privilege of the writ of habeas corpus, which is but one 
of the incidents of martial law, what is its scope? 

It is the law which governs in a state of war, as the civil 
law is the law which governs in a state of peace. In war, 
the military is paramount but may be assisted by the civil author- 
ity, as in peace the civil authority is paramount but may be as- 
sisted by the military. Ina state of war, civil rights and remedies 
are extinguished or suspended so far as necessary or proper to 
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accomplish the purpose of military rule, which is the restoration 
of the normal state of peace. What may be necessary or 
proper in any particular case is determined largely by usage or 
the common law of war. This varies with the state of civiliza- 
tion. What might have been necessary or proper in the days 
of Napoleon or the Duke of Wellington may not be necessary 
or proper now. There is no fixed code of martial law. An 
infinite variety of conditions that cannot be foreseen or pro- 
vided for must be met without delay in a corresponding infinite 
variety of ways. The predominant power, the military, is 
the judge of what is necessary or appropriate in any particular 
exigency, the judgment being conclusive, and subject to review 
‘by the civil courts only in case of abuse of power, in which 
ease the military may be said to be acting outside of its juris- 
diction. For, if the military commander, taking advantage 
of his position, departs from his task of restoring peace and aims 
at personal ends, he no longer acts under martial law. What 
is required of him is that he should set his face toward peace, 
and employ no means forbidden by the customs of war. 

Some jurists, among whom may be mentioned Mr. Hare, in 
his work above referred to, and the majority of the court in 
Ex parte Milligan, supra, maintain that, as necessity alone 
justifies, so it limits, the extent of the exercise of martial law, 
and that, therefore, courts and juries may review, the decisions 
of the military commanders, just as they may review the de- 
cisions of private individuals who use force in self-defense, or 
destroy buildings for the purpose of preventing the spread of 
fire, on the plea of necessity. This, however, is on the theory 
that martial law, as such, is not recognized bv the Constitution, 
and such views have been expressed for the most part in refer- 
ence to acts which were not done under martial law and which 
were sought to be excused solely on the ground of necessity. 
We know of no writer of note who has maintained that where 
martial law was in force, especially if expressly authorized, 
the courts may review the decisions of those who act under it 
except in case of abuse of authority. Mr. Hare himself con- 
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cedes this (See pp. 958, 970) and even goes to the extent to 
which Mr. Justice Woodbury went in his dissenting opinion in 
Luther v. Borden, supra, in holding that those acting under 
the sanction of positive enactment, are not responsible in the 
courts even for an abuse of authority. We are not prepared 
to go so far, but prefer to take the view of the English courts 
as expressed in Phillips v. Eyre, supra, and in Wright v. 
Fitzgerald, referred to in 1 Stephen, His. Cr. L. 215, that acts 
done under martial law are not reviewable in the courts, but 
that neither a prior authorization of martial law nor a subse- 
quent ratification by an act of indemnity of the usual form 
justifies acts of cruelty or inhumanity. Substantially the same 
view was taken by the Supreme Court of the United States in 
Luther v. Borden, supra, and Mitchel v. Clark, 110 U. S. 633, 
even where there was no express constitutional authority for 
the proclamation of martial law. 

In such cases, the presumption is that what was done was 
rightly done and the burden of proof is on the one questioning 
its validity to make out a clear case of abuse of authority. The 
reason is this. In peace the civil government is paramount. 
In war, the military is paramount, and having acquired juris- 
diction for the purpose of restoring peace, it must necessarily 
be judge of the means necessary to accomplish that purpose. 
If acts done under martial law are to be justified in the courts 
only on the ground of necessity in each case, then the military 
must always be subordinate to the civil authorities in war as 
well as in peace, which no one will maintain to be true. And 
for this reason the civil courts, as shown above, have recognized 
wide discretionary powers in the military in time of war, and 
have not strictly limited them either in the time or the place, 
or the nature of the exercise of military power. It is not 
unlike the case of a court of equity, which, having once ac- 
quired jurisdiction, retains it for the disposition of the whole 
matter, even to the extent of deciding questions which taken 
alone would be cognizable only in a court of law, or the case 
of a jury, as above stated, the presumption being in favor of the 
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verdict, and the burden being on the one attacking it to show, 
not that the jury exercised its judgment erroneously, but that 
it did not exercise its judgment at all. 

The application of the foregoing principles to the facts of 
this case show conclusively that the prisoner is in lawful custody. 

It may be well, however, to touch more directly upon the 
points raised by his learned counsel and in doing so to refer to 
specific cases to show that the trial in question was not in viola- 
tion of the laws of war. 

First, that a military commission cannot try a civilian for an 
offense other than an offense against the laws of war, and that 
misprision of treason is not such an offense. Of the truth of 
the proposition that trials of civilians for offenses of any kind 
are authorized by the laws of war, there can be no doubt. Such 
trials were had in the case of the conspirators against the life 
of Abraham Lincoln, and in Ireland in 1865-66, as appears by 
Mr. Hartwell’s brief in this case, and in other instances, in 
which the accused were connected with the acts which called 
forth the exercise of martial law. These were not all trials for 
what petitioner’s counsel refers to as offenses against the laws 
of war, such as the killing of non-combatants, engaging in 
guerilla warfare, using poison, acting as spy, or violating a 
truce. Some of them were merely trials of the enemy or 
traitors not entitled to rights as belligerents, and even the con- 
servative Mr. Hare says that, without any express constitutional 
authority, suspected individuals may, in order to prevent insur- 
rection, be arrested and tried by court-martial, if the emergency 
does not admit of delay. But the power to try by military 
commission is not confined to cases connected with the war or 
insurrection. The Court in the Milligan case based their de- 
cision on the ground that the petitioner was not a prisoner of 
war (erroneously perhaps, see 1 Bish., Cr. L. Sec. 64 n. 1.), and 
therefcre came within the Act of Congress providing for his 
discharge, and were further of the opinion, obiter, that he could 
not be tried by military commission when martial law was not 
in force, assuming that if martial law were in force he might 
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have been so tried. The Supreme Court of the United States 
has repeatedly held that in time of war, if necessary, the Pres- 
ident may establish provisional courts for the trial of all cases, 
civil as well as criminal. Mechanics’ de, Bank v. Union Bank, 
22 Wall. 276; The Grapeshot, 9 Wall. 120; Leitensdorfer v. 
Webb, 20 How. 176; Cross v. Harrison, 16 How. 164. Under 
the Reconstruction Acts the military commanders were author- 
ized to try by military commission any criminal offense what- 
ever, as they thought necessary, and they were sole judges of 
the necessity, 12 Ops. Atty. Gen’l., 183, 199. No doubt the 
President should leave as much as, in his opinion, could be 
safely left to the civil courts, and we have every reason to 
believe that he did so during the insurrection of January last. 
He took from their jurisdiction only such cases as arose out of 
the insurrection and these, no doubt, because in his judgment, 
it was, under the circumstances, necessary and proper to do so. 
It is unnecessary for us to discuss the moral quality of misprision 
of treason or the wisdom of making it a criminal offense. It 
is recognized as an offense in England and in the United States, 
our statute being almost identical with that of the United States. 
R. S. of U. S., Sec. 5333. Very few persons were brought 
before the Commission on this charge, and, no doubt, only 
those were arraigned who were guilty of close complicity with 
the insurgents. It is not difficult to imagine a case of misprision 
of treason in which the offender would be as dangerous and 
morally as guilty and deserving of punishment as in some 
cases of actual treason, as, for instance, if a prominent person 
should mingle freely with the insurgents when assembled pre- 
paratory to insurrection and should thereby, though not actively 
encouraging, yet exert his silent influence upon those subject 
to it, and should, with full knowledge of all the plans and equip- 
ment of the enemy, refuse to divulge the same for the preser- 
vation of the Republic. If the Military Commission did not 
have jurisdiction of this case, it must have been for some other 
reason than that it could not try a civilian for an offense other 
than an offense against the laws of war. 
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Secondly, that a military commission cannot try any case 
whatever after actual hostilities have ceased, or while the ordi- 
nary courts are in session. Some authorities at first glance 
seem to hold this view, but a careful examination of them will 
disclose that what was really held was that military commissions 
cannot try cases in a state of peace. The question was not 
whether actual hostilities had ceased and the courts were in 
session, but whether there was a state of peace and the courts 
were unobstructed in the full exercise of their jurisdiction. 

A state of war does not cease with actual hostilities. ` "D. 
tary government may ‘legally be continued bello nondum 
cessante, as well as flagrante bello.’ * * * It is easier to pro- 
voke a civil war than to restore the confidence without which 
peace returns but in name. Under these circumstances the 
reasons which justify martial law subsist.” Hare, Am. Const. 
Law, 938. “As domestic war is not prosecuted with a view 
to conquest, but to restore the normal condition which the 
rebellion interrupts, the right to employ force may be thought 
to cease with the termination of hostilities. It- must still, how- 
ever, be in the discretion of the government to determine when 
the war is at an end, and whether the insurgents are sincere in 
laying down their arms, or intend to renew the contest at the 
first favorable opportunity; and while this uncertainty continues, 
military government and occupation may be prolonged on the 
ground of necessity.” Jb. 949. In the case of an insurrection 
the military power “is not limited to victories in the field and 
the dispersion of the insurgent forces. It carries with it 
inherently the power to guard against the immediate renewal 
of the conflict, and to remedy the evils which have arisen from 
its rise and progress.” Stewart v. Kahn, 11 Wall. 493. 
Accordingly, in Rhode Island, martial law was enforced al- 
though the courts were in the ordinary exercise of their juris- 
diction, and after actual hostilities had ceased. So in Louisiana 
long after the cessation of hostilities and the restoration of 
the courts, following the civil war. Burke v. Miltenburger, 
19 Wall. 519. And later still, under the Reconstruction Acts. 
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“The obstacle to the due course of justice” may be, “not of 
a physical,” but “of a more formidable” nature—the “secret 
machinations” and complicity of friends of the insurgents. To 
indict and try traitors before jurors who strongly sympathize 
with them would be a useless farce. See Birkhimer, supra, 874. 
And it was for this reason largely that trials of offenses of every 
kind by military commissions were authorized under the Recon- 
struction Acts for several years after the termination of the 
Civil War; and, in Missouri, in 1861, when the ordinary courts 
were apparently in the unobstructed exercise of their jurisdic- 
tion, yet there being only a “calm exterior, while close under- 
neath rebellion was fermenting, * * * those arrested on sus- 
picion of guilt were tried by military commissions.” Ib. 

A striking proof of the futility of trials in the regular courts 
in cases arising under the circumstances of the present case is 
afforded in the recent history of our own country. In 1889, 
on the occasion of an insurrection under the Monarchy, of much 
less magnitude than that of last January under the Republic, 
and accompanied by much less excitement and hostile feeling, 
it was impossible to secure convictions of Hawaiians by Hawai- 
ian juries, even on conclusive evidence of guilt. To a large 
extent the same persons were engaged in both of these in- 
surrections. 

Without further enlarging upon the question of the necessity 
for these trials by military commissions, it will be sufficient to 
say that martial law was properly in force at the time, and that 
of itself was, in contemplation of law, an impediment to the 
jurisdiction of the courts. Cooley, Const. Law, 138. For, as 
has been many times held, an authorized proclamation of martial 
law is notice and conclusive evidence to the courts that a state 
of war exists, 

Thirdly, that a military commission cannot try an offense 
completed before an actual outbreak and the consequent procla- 
mation of martial law, and that misprision of treason, if com- 
mitted, must have been completed before such time. We need 
not consider the first part of this proposition, for we see no 
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reason why misprision of treason may not have been committed 
after as well as before the outbreak. Without considering the 
question whether the fact, that that of which the knowledge 
was concealed was already known to the proper authorities, 
made the concealment innocent, through no doings of him who 
would otherwise have been guilty, we certainly are not in a 
position to hold that in this instance valuable information rela- 
ting to the insurrection was not withheld long after the outbreak 
and before the authorities ascertained it from other sources. 
For, full knowledge of the numbers, location, equipment, plans 
and personnel of the insurgents was quite as important to the 
Government as knowledge of the mere fact that an outbreak 
was to take place, and if the authorities had been in possession of 
these facts, so far as known to the petitioner, at as early a time 
as possible after the outbreak, how different might have been 
the result! The knowledge concealed was of more than the 
mere fact that an uprising was contemplated. 

Fourthly, that the offense of misprision of treason was taken 
out of the jurisdiction of the military commission by the saving 
clause in the proclamation which reserved to the regular courts 
power to conduct ordinary business. Counsel on this point, 
cites Union Bank v. Planters’ Bank, 14 Wall. 483, in which the 
Court held that a reservation in General Butler’s proclamation, 
that “all rights of property of whatever kind should be held 
inviolate,” amounted to a pledge which should be respected. 
But the Court went on to say that this did not exempt enemies’ 
property from confiscation. It protected only private property 
from seizure as booty. 

It seems to us that even if “ordinary business” may be con- 
sidered as covering cases which arose out of the extraordinary 
matters which occasioned the issuance of the proclamation, it 
was certainly in the power of the President under the authority 
of martial law, if he deemed it necessary in the light of subse- 
quent events, to alter the reservation by the appointment of a 
commission to try the cases which arose out of the insurrection. 
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There was no contract with the enemy that he should be tried 
in the ordinary courts. 

Fifthly, that the President could not delegate to the Judge 
Advocate the power to bring prisoners before the military com- 
mission. It would be impossible for the President to do every- 
thing and be everywhere in person. He must necessarily have 
the power to delegate military authority. And even in the 
absence of an express delegation of power, the subordinate would 
be presumed to have acted under the orders of his commander- 
in-chief, and his acts would be regarded as those of his superior. 
Mechanics’ de, Bank v. Union Bank, 22 Wall 297. In this 
case, the President, as appears by the petition, expressly ap- 
proved of all that was done. 

No sufficient ground having been shown for the discharge 
of the petitioner, he is remanded to the custody of the 
respondent. 

Paul Neumann, for the petitioner. 

A. S. Hartwell and L. A. Thurston, for the respondent. 
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EXCEPTIONS FROM Circurr Court, Firru Circuit. 


SUBMITTED JUNE 26, 1895. Decipep Jury 5, 1895. 


Jupp, C.J., FREAR, J., AND Circuit Juper WHITING, WHO SAT 
IN PLACE OF MR. Justice BICKERTON, ABSENT ON ACCOUNT 
OF ILLNESS. 


When the papers of a case on appeal to the Circuit Court are lost 
and the fact of their loss and their contents are duly proved, this. 
Court will not inquire whether the Circuit Court could proceed 
with the case without such proof. 


The defense of non-performance of condition for the payment of 
negotiable promissory note is not available to the maker when 
the suit is brought by a bona fide purchaser before maturity for 
value without notice of the failure. 
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In the absence of evidence as to when the note was transferred, 
whether before or after maturity, the presumption is that it was 
before maturity. 


A second indorsee (the holder of a note) whose assignor was not 
affected with the equities of the defense, can maintain suit on 
the note, though he may have notice of the defense. 


A special indorsee may maintain suit on the note in his own name 
even though he may have taken it for collection only. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action of assumpsit on a negotiable promissory note 
in words and figures as follows: 


“Kilauea, Kauai, H. I., 
Oct. ist, 1892. 


Six months after date I promise to pay to H. P. Hugus, or 
order, Two Hundred Dollars ($200) without defalcation for 
value received. 


With interest at 8 per cent. from date. 
T. Mitamura.” 


On the back of the note there are the following indorsements: 


“Pay to order of Dr. St. D. G. Walters, 
H. P. Hugus. 


Pay to order of J. H. Coney. 
St. D. Gunlais Walters.” 


The case was tried before the District Magistrate of the Dis- 
trict of Hanalei, Kauai, who gave judgment for the defendant. 
The plaintiff then appealed to the Circuit Court, Fifth Circuit, 
jury waived. The case was put on the calendar for the Sep- 
tember term, 1894, and was, at the request of defendant, 
continued to the next term. When the case was called at the 
March Term, 1895, of said Court it was stated that none of 
the papers of the case, except the note could be found. The 
Court was proceeding to hear the plaintiff’s evidence when coun- 
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sel for defendant objected, on the ground that the Court had no 
jurisdiction to hear the case, because there were no pleadings 
nor papers before the Court, and no proof of loss of same, nor 
any proof of the contents of same. 


These objections were severally overruled, but the plaintiff’s 
counsel supplied proof of the loss of the original papers, and, 
by affidavit, proof of their contents substantially, also that the 
appeal had been perfected. These facts all appear in defend- 
ant’s bill of exceptions. The defects complained of by defend- 
ant’s counsel having been cured as above set forth, we do not 
consider it necessary to decide whether the Court would have 
had jurisdiction to proceed with the case without these proofs 
being made. 


After plaintiff’s proofs were in, the defendant moved for 
nonsuit, making the following points as appear in the bill of 
exceptions; that the note upon which the action is based has been 
transferred to the plaintiff without consideration, and that the 
plaintiff is not a bona fide holder thereof for valuable consid- 
eration. The nonsuit being refused the defendant put on evi- 
dence and the Court gave judgment in favor of the plaintiff. 

The facts sent up are substantially these: At the date of 
the note, October 1, 1892, one Dr. H. P. Hugus was Govern- 
ment Physician at Hanalei, Kauai, and on condition that he 
would procure for Dr. Mitamura (defendant) the appointment 
of Government Physician at Hanalei, defendant gave Dr. Hugus 
his promissory note for $200 payable in six months. Defendant 
testified that the condition had not been performed for he had 
not received the appointment. This is not denied. If the 
action had been brought by Dr. Hugus it would seem as if this 
defense should have prevailed. The note, however, had been 
transferred to Dr. St. D. G. Walters by indorsement. The 
consideration of the transfer was proved to be one hundred 
dollars. If the transfer of this note had been made before 
maturity the equities would not be open to the defendant unless 
they had been brought to his notice. But if the transfer was 
made after maturity they would be. Unfortunately there is 
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no evidence upon this point, and the presumption is that it was 
transferred before maturity, and so the defense of failure of 
consideration is not available to defendant. 

2 Randolph, Commercial Paper, Sec. 686 and numerous cases 
there cited. 

The endorsement by Dr. Walters to the plaintiff Coney, is the 
ordinary special indorsement, “Pay to the order of J. H. Coney.” 
But Coney admitted that this transfer was made without consid- 
eration passing and for collection merely. The plaintiff as 
indorsee became vested with the legal title and was the proper 
person to bring suit on the note. Even if it be proved that the 
transfer was for the purpose of collection merely suit thereon 
may be maintained by the holder. Authorities for these propo- 
sitions of law are 2 Randolph, Commercial Paper, Secs. 735-6. 
Hawes, Parties to Actions, Sec. 35. 

If Dr. Walters took this note for value without notice of the 
failure of consideration, then his indorsee, the present holder, 
may recover though he may be aware of the equities. 2 Green- 
leaf Ev., Sec. 171, 10th Ed. 

We remark that the making of the note was shown to be 
admitted by defendant who offered to pay both to Dr. Walters 
and to the present holder one-half of it by way of compromise. 

The exceptions are overruled. 

S. K. Kaeo, for plaintiff. 

A. Rosa, for defendant. 
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JOHN K. KEKAULA, Jr., v. EHU (w) and KATA (k). 
APPEAL FROM Circuit Junar, Turd Cor, 


SusBmITTED June 25, 1895. DecipED Jury 6, 1895. 


Jupp, C.J., FREAR, J., AND Crrcurr Jubee WHITING, WHO SAT 
IN PLACE OF Mr. Justice BICKERTON, ABSENT FROM ILL- 
NESS, 


The Court will not enforce the performance of a contract to convey 
land obtained by misrepresentation and deceit. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a bill in equity for the specific performance of an 
alleged contract in writing for the sale of land. It was heard 
by Hon. 8. L. Austin, Cireuit Judge of the Third Circuit, who 
dismissed the bill. Following is his decision. 

“The plaintiff seeks by a bill in equity to enforce the terms 
of an alleged written contract for the sale of undivided interests 
in certain lands at Naalehu, district of Kau, Island of Hawaii, 
descended to defendant Ehu from the estate of Naonoaina. 

The substance of the agreement which is in the Hawaiian 
language, is as follows: ‘I have received from John K. Ke- 
kaula of Naalehu, Kau, Hawaii, $20, it being a part of $30, 
the purchase price of my undivided right, in the property of 
the estate of Naonoaina granted to him and Hilinai by Royal 
Patent No. 2728, consisting of 336 acres, situated at Poupou- 
wela and Aemale, District of Kau, and the kuleana No. 8754 
of Naonoaina in that tract of land at ‘Kaunamano.’ 

And after the payment of $10, the balance of the purchase 
money, then I will for myself and heirs give a good and lawful 
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deed for the land above named to John K. Kekaula, and his 
heirs and assigns. 


her 
(Signed) Ebu Kaia X 
mark 
Hoike his 
Kala Pilipo Kaia X 
Namakakaua (k)’ mark 


From the testimony of Kala Pilipo and Kekaula the plaintiff 
it appears that Kekaula who lives near the land in dispute, 
having learned of Ehu’s interest in the land wished to purchase 
the land, he got Kala Pilipo to go with him and show him 
where Ehu lived; they traveled about thirty miles to Kapua, 
South Kona, to the house where Ehu and her husband lived. 
The old folks were sitting under a kukui tree in front of the 
house. Kekaula told Ehu and Kaia that he had come to buy 
land. They consented; the agreement was then produced and 
then Ehu and Kaia accepted the agreement and money $20. 
Kekaula told them there were $10 more. Kala Pilipo says 
he then signed their names and drew their marks while they 
held the pen and scribbled along. This witness said on cross- 
examination, ‘I saw the paper first when Kekaula gave it to 
me to sign as witness.” Kekaula testifies that he took 
pen, ink and paper with him, and drew up the body of the 
agreement, then and there, on the mat in the presence of Ehu, 
Kaia, Kala Pilipo and others. That a map of the land was 
shown and Ehu and Kaia looked at it. ‘That the testimony 
of Kala Pilipo that the agreement was not drawn up by me 
there is not true.’ Kekaula also says, ‘I told them their interest 
was worth $30; did not tell them it was not worth more than 
that. They admitted I was a moopuna. They said we will 
sell for what you intend to give.’ 

Ehu, Kaia, Kaholo and Aleale all agree substantially in their 
testimony, that on the first visit of Kekaula to buy the land, 
Ehu told him she had no land to sell. That any right to land 
she might have belonged to her moopuna Losinahama in Kau. 
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That Kekaula urged her to sell, and she refused; that after 
repeated urging on his part, she reluctantly took the $20, and 
told him if Losinahama consented it would be a sale, but if 
Losinahama did not consent, the money, $20, would be re- 
turned. The witnesses for defense all swear that Kala Pilipo 
on May 6th signed all the names to the alleged agreement; that 
Ehu and Kaia did not make their marks, nor did they put 
their hands to the pen when Kala wrote their names. 


On the 30th of May, 1893, John K. Kekaula came to Ehu’s 
house with J. H. Waipuilani, a notary public, and wanted 
Ehu to execute a deed. She refused to do so, and offered to 
return the same $20, which Kekaula refused to take. It is 
in evidence that Ehu’s portion of the land is worth $800. 


The main question for me to decide is, whether the alleged 
agreement made May 6th, 1893, is an agreement which equity 
ought to enforce? 

From a careful study of all the evidence in this case, I find 
that John K. Kekaula, a smart man of business, having learned 
that an old and simple woman, named Ehu, had fallen heir 
to a piece of land near his own possessions in Naalehu, Kau, 
drew up an agreement to sell, procured a guide, and traveled 
a distance of thirty miles to a place called Kapua, in South 
Kona, where Ehu lived, and there tried to purchase her land. 

The weight of evidence is that Ehu refused to sell the land, 
saying that any right to land which she might have belonged 
to her moopuna Losinahama, but he insisted upon her taking 
$20 as part payment. Then his guide, Kala Pilipo, signed 
the names of Ehu and Kaia and made their marks. They 
both swore that they did not touch the pen, and also signed 
his own name and that of Namakakaua as witnesses. 

Kala Pilipo himself says Namakakaua did not make his cross. 
Kekaula’s statement that he wrote out the body of the agree- 
ment there before all of them is denied by all the witnesses, 
and by Kala Pilipo, Kekaula’s own witness. 


I think an agreement such as has been proved is void for 
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want of proper execution, and it is certainly voidable on account 
of the ignorance and age of Ehu and her husband. 

The contract cannot be enforced in equity, and Losinahama 
had a right to purchase the land as she did, notwithstanding 
her knowledge of an alleged agreement which was void and 
could not be enforced either in law or equity. 

I dismiss the bill, and give judgment against the plaintiff 
for all the costs in the case.” 

The case on appeal was presented to us by complainant’s 
counsel ex parte, there being no appearance on behalf of res- 
pondents. 

On a careful review of the evidence sent up, we are of 
opinion that the findings of fact of the Circuit Judge are 
sustained and we find his conclusions of law are correct. 

Advantage was taken of the old age, infirmity and ignorance 
of these two Hawaiians living in a remote and almost unin- 
habited portion of the Island of Hawaii, who were urged to 
consent to the sale for $30 of an undivided interest (the pro- 
portion of the interest not being disclosed); in two tracts of 
land in the neighborhood of a large sugar plantation, one piece 
being 336 acres in extent, and the other 3 7-10 acres. The 
old people were ignorant that they had any such interest, and 
it was shown that the twenty doljars advanced were thrust upon 
the old people, who were afraid to take it, and who finally and 
reluctantly consented to sell the land if their moopuna or grand- 
daughter Losinahama, not then present, and who supported 
them, should also consent. The old people could not read nor 
write; the old man, Kaia, was partially blind, and they say 
that the formality of placing their hands on the pen when 
their cross-marks were made by the subscribing witness Kala 
Pilipo did not take place. This witness also wrote the name 
of one “Namakaokaua” as a subscribing witness below his own, 
and did not even have Namakaokaua affix his cross-mark. 
This last named man was not produced as a witness in the case. 
We notice also that on the copy of the alleged agreement, filed 
with the bill as an exhibit, this name does not appear. 
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Counsel for complainant appellant makes the point that the 
respondents are concluded by their first answer, where “they 
admit that they signed an instrument which they are now in- 
formed and believe constituted a contract to convey said interest 
in said lands,” ete. 

This original answer was prepared and signed by counsel 
upon information at a distance from their clients. An 
amended answer was afterwards, but before hearing, filed, in 
which “they admit that their names were signed, but by a 
third party and not at their request, to an instrument in writing 
which they have since been informed and believe was an agree- 
ment to convey such lands.” Both the original and amended 
answers contain allegations that they were induced to do as 
they did through ignorance and misunderstanding of the matter, 
occasioned by the deceit and misrepresentation of the complain- 
ant. Under the circumstances it would not be right to hold 
the respondents to the allegation in their first answer. 

The decree dismissing the bill is confirmed. 

E. Johnson, for complainant. 


JAMES R. HOLT, Jr.; v. GEORGE LYCURGUS. 


Exceptions From CiırcuIT Court, First Cracvuir. 
SUBMITTED JULY 5, 1895. Decrpep Jury 11, 1895. 


Jupp, C.J., FREAR, J., ano Wuitine, CIRCUIT JUDGE, WHO SAT 


IN PLACE OF BICKERTON, J., ABSENT FROM ILLNESS. 


The allowance of an answer to the set off of the defendant at the time 
of trial, there being no default taken out by defendant, was in the 
discretion of the Court. The answer to the set off was accompanied 
by an affidavit of merits. 


Where it appears that the verdict awards less interest than the jury 
might have found, the defendant is not injured and the verdict will 
not be set aside or a new trial granted on that ground to defendant. 


HOLT v. LYCURGUS. 73 
OPINION OF THE COURT BY CIRCUIT JUDGE WHITING. 


The plaintiff brought his action to recover $710.96 of de- 
fendant, whereof $581.124 was a balance of account and the 
rest interest. The bill of particulars of the complaint showed 
credits or payments made by defendant, one of which is an 
item, a note for $410. The defendant filed a general denial 
and also contra claim of a note $431.25; a $110 I. O. U. and 
a $30 I. O. U. The plaintiff filed no denial to this set off 
of defendant until the opening of the case for trial, when he 
filed a denial and also plea of payment, to the item $431.25 
note, with an affidavit of merits. No affidavit of merits was 
made to the items, the I. O. U.’s for $110 and $30. The 
defendant had taken no steps to default plaintiff or bar him 
from contesting the set off. The Court in its discretion allowed 
the answer to the set off and the defendant excepted. i 

An affidavit of merits accompanied the request to make 
answer to set off of defendant, and from the case itself we 
cannot say that there was an abuse of discretion in the Court 
allowing the answer, there being no default taken out. 

The defendant excepted to the verdict on the ground that 
the evidence did not support it and that the jury had no proper 
basis on which to render the verdict they did. 

The jury apparently allowed the amount of plaintiff’s claim 
$581.124 as principal and deducted therefrom $110 and $30, 
I. O. U’s allowed to defendant and the further sum of $21.25, 
leaving a balance of $419.87 for which they found a verdict 
for plaintiff and interest thereon from Oct. 4, 1891. 

The item $431.25 was in dispute and the plaintiff claimed 
it was the same as the allowance of the $410 note made to de- 
fendant in plaintiff’s bill of particulars, except this, that he 
received cash and a wagon together of the value of $410 and 
there was a small account owing Lycurgus for merchandise 
$21.25 and that was put in the note making it $431.25 but 
that it was the same item and an error of his counsel in not 
putting in the correct figures. No books of account were 
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produced by the parties and the jury evidently reconciled the 
contradictory evidence in favor of the plaintiff, allowing how- 
ever $21.25 in favor of defendant. The jury evidently struck 
the balance at $419.87 and then allowed interest from Oct. 4, 
1891, the date of the last credit although that was not the last 
transaction between the parties. The jury may have erred in 
fixing the date at Oct. 4, 1891, from which interest should 
run, but this alone is not sufficient to warrant the reversal of 
the verdict and the granting of a new trial. 

The interest may be considered as damages and upon a cal- 
culation of interest upon each item shows that the jury might 
have awarded a larger sum as interest. The defendant is not 
injured by the award against him of a less sum as interest and 
the verdict must stand. 

Exceptions overruled. 

Carter & Kinney, for plaintiff. 

P. Neumann, for defendant. 


REPUBLIC OF HAWAII v. PAHU. 
EXcEPTIONS FROM Crrcurr Court, First Crrcur'. 
SUBMITTED JUNE 25, 1895. Decipep Jury 11, 1895. 
Jupp, C.J., FREAR, J., AND WHITING, Circuit JUDGE, WHO 8AT 
IN PLACE OF BICKERTON, J., ABSENT FROM ILLNESS. 

There being evidence sufficient to submit the case to a jury, a motion 

to discharge the defendant was correctly refused; also the refusal of 


the motion for a new trial. 


OPINION OF THE COURT BY CIRCUIT JUDGE WHITING. 


The defendant, with two others, was prosecuted on a charge 
of larceny, and at the close of the testimony for the prosecution 
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counsel for defendant Pahu moved the Court to order a verdict 
for defendant and also to order the defendant discharged, which 
motions were overruled and defendant duly excepted. The 
defendant did not rest his case but proceeded with the trial 
and produced testimony in his behalf. A verdict of guilty was 
found by the jury against Pahu, to which he duly excepted 
as contrary to the law and the evidence, and a motion for a new 
trial based thereon was filed, heard and overruled and exception 
duly taken. 

There is no error in the law charged by the Court to the jury 
pointed out to us and the law as charged is the law of the case, 
and the sole question is whether there was evidence to go to 
the jury. 

By Chapter LVI Session Laws of 1892, the jury in all cases 
shall be the exclusive judges of the facts in suits tried before 
them, and the judge presiding at any jury trial shall in no case 
comment upon the character, quality, strength, weakness or 
credibility of any evidence submitted, or upon the character, 
attitude, appearance, motive or reliability of any witness sworn 
in a case. Provided, however, that nothing herein shall be con- 
strued to prohibit the Court from charging the jury whether 
there is or is not evidence (indicating the evidence) tending to 
establish or rebut any specific fact involved in the cause, nor 
shall it be construed to prohibit the setting aside of a verdict 
rendered by such jury in a proper case, as being against the 
weight of evidence and the granting of a new trial therein. 

This Act restricted the powers formerly held and exercised 
by the judge in instructing the jury and commenting on evi- 
dence and witnesses, and throws the whole burden upon the 
jury to weigh the evidence and credibility of witnesses without 
assistance from the Court and generally their verdict must stand 
unless it clearly appears that they, the jury, have abused their 
powers and judgment, and could not have based their verdict 
upon the evidence. 

From the evidence for the prosecution, it clearly appears 
that the saddle, the object of the larceny, was stolen, also its 
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ownership, value and the venue; and further that alterations 
had been made in the saddle by defendant Pahu after its theft; 
and also the recovery of the saddle from a place of concealment 
in the house of Pahu. The saddle was recovered by the Deputy 
Sheriff from the possession of Pahu who at the time accounted 
for its being in his possession by saying it came from Ah Lo’s 
and that he, Pahu, paid $15 for it; this was said in the presence 
of Pahu’s daughter, who as a witness, accounts for Pahu’s 
possession of the saddle in a different manner. (Testimony 
of Kapela and John Watson). Further, Kapela, the daughter 
of Pahu, testified that she bought the saddle of Keliikalaea one 
of the defendants, and that she told Pahu of her purchase. 
Pahu denied this (see testimony of John Watson). Further 
testimony as to Pahu using the saddle was given by “Honolulu.” 
The story as to the purchase of the saddle from Ah Lo by Pahu 
was not true. 

The mere proof of possession of stolen property is not suffi- 
cient to constitute larceny, yet when accompanied by false 
explanations of its possession, a prima facie case is made and 
it should properly be submitted to the jury. There was evi- 
dence in this case for the Court to have refused to discharge 
the defendant. 

As to the exception to the refusal to grant the motion for 
a new trial as the verdict was contrary to the law and the 
evidence, it is sufficient to say that the evidence put on by the 
defense strengthened the case for the prosecution and no clear 
ground is shown that the jury erred in their verdict or abused 
their powers, there being evidence upon which to submit the 
case to them. 

Exceptions overruled. 

A. G. M. Robertson, for prosecution. 

S. K. Kane, for defendant. 


MOORHEAD v. DAYTON. TT 


ELIZABETH MOORHEAD v. DAVID DAYTON (Trustee), 
DANIEL McCORRISTON and HUGH McCORRIS- 
TON. 


APPEAL FROM CirculIt JupGE, First Circuit. 
Supmirrep June 18, 1895. Decipep Jury 11, 1895. 


Jupp, C.J., BICKERTON AND FREAR, JJ. 


The testator had land upon Fort street, Honolulu, which he devised 
to a trustee, upon trust to “pay the rents, issues and profits re- 
ceived from that portion thereof upon which the Germania Market 
is now situate” to E. Moorhead for life. 


The rents of another portion of said Fort street property, being that 
upon which the “Blacksmith Shop” is now situate, he devised to 
J. MecCorriston so long as E. Moorhead shall live. 


At the time of making the will the rest of said property on Fort street 
was occupied by the “Criterion Saloon,” the rents of which were 
not specifically devised: 


Held, the beneficiary, E. Moorhead, of the rents of the Germania Mar- 
ket is not entitled to the rents of the Criterion Saloon. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a bill in Equity to enforce a trust, the prayer being 
that the Trustee “be required to pay and account to your 
Oratrix for all rents of said Criterion Saloon and enjoined 
from paying the same or any part thereof to the said residuary 
legatees or either of them during the lifetime of your Oratrix.” 

Circuit Judge Cooper heard the case upon the bill and 
answer and decreed that the plaintiff had no interest in the 
property known as the “Criterion Saloon.” 

Having heard the arguments of counsel on appeal and having 
carefully considered the pleadings, the will of the testator 
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creating the trust in question, and the opinion of Circuit Judge 
Cooper we hereby adopt the same both as respects the state- 
ment of the case and the rulings of law made. The opinion 
is as follows: 

“This proceeding was heard on bill and answer and was 
brought for the purpose of enforcing a trust said to have been 
created by the will of the late John McColgan. 

“The plaintiff claims that in addition to the use of the Judd 
street premises and the income derived from the Germania 
Market property on Fort street, she is also entitled to the 
rents accruing from the lease of the Criterion Saloon adjoin- 
ing the Germania Market on the makai side. 

“Briefly the provisions of the will are as follows: The pay- 
ment of debts and several cash legacies out of the personal estate; 
the devise of all real estate situate on Judd and Fort streets 
to J. F. Morgan in trust; the Judd street premises to be for 
the use and occupation of Elizabeth Moorhead the plaintiff, 
for her life; the rents, income and profits from that portion 
of the Fort street premises upon which the Germania Market 
is now situated to the plaintiff; as to that portion of the Fort 
street premises upon which the blacksmith shop is situated 
the income to go to J. McCorriston so long as the plaintiff 
may live, and upon the plaintiff’s decease the property to go 
to J. MeCorriston or the heirs of her body and from and after 
the death of the plaintiff the trustee to sell and dispose of all 
the residue of the Fort street and Judd street premises and the 
proceeds to be distributed as directed by the will. 

“As shown by the bill and answer, there were three separate 
buildings upon the Fort street property, viz: a blacksmith shop 
on the mauka portion, then the Germania Market, and the 
Criterion Saloon on the makai part. 

“Tt is contended by the plaintiff that the Criterion Saloon 
cannot be treated as undevised property, to go under the 
residuary clause, and that the income derived from it cannot 
be treated as ‘trust funds remaining in the hands of the trustee,’ 
and that the testator treated the Fort street property in two 
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portions only, the income of the blacksmith shop to go to 
Jane McCorriston, and the income of the rest of the Fort street 
property, including both the Germania Market and Criterion 
Saloon, being ‘the portion thereof on which the Germania 
Market is situated’ as going to the plaintiff. 

“There being in my opinion three separate and distinct 
properties on the Fort street estate, each capable of being 
distinguished by the use of a popular name, such as the Black- 
smith Shop and Germania Market, if the testator had intended 
to make the disposition of the estate claimed by the plaintiff 
he could have so stated in his will. 

“Tt does not seem necessary to determine who may be 
entitled to the income of the Criterion Saloon, so long as it 
appears certain that it is not the plaintiff, and upon this point 
I see no room for doubt. The only part of the estate in which 
the plaintiff is interested is that specifically given to her by the 
will, viz: the use of the Judd street property and the income 
from the Germania Market during her life, and in this sense 
the Germania Market is not to be considered as including the 
Criterion Saloon.” 

The testator McColgan put all his real property in trust: 
and made his half sister Elizabeth Moorhead (plaintiff) the 
recipient for life of the rents of the “Germania Market,” using 
these words, “And as to the premises, situate on said Fort 
street, to pay the rents, issues and profits received-from that 
portion thereof upon which the ‘Germania Market’ is now situate 
to my said half sister Elizabeth Moorhead for the term of her 
natural life.” : 

We find it impossible to hold that the income from the 
Criterion Saloon property can be construed as passing to the 
beneficiary of the “Germania Market.” 

In the answer (which is to be taken as true), it is alleged 
“that all of these buildings (the Blacksmith Shop, the Germania 
Market and the Criterion Saloon), were occupied and used for 
different purposes, rented to different tenants and had no con- 
nection with each other,”—and “all three buildings and the 
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uses and purposes thereof being well known as distinct and 
unconnected with each other.” 

The fact that the rents of the “Criterion Saloon” are not 
specifically devised would not indicate to our mind that the 
testator intended them to be given to the plaintiff in addition 
to her other bequest. 

It is sufficient to hold that the plaintiff is not entitled to them. 

Decree affirmed. 

A. K. Hartwell, for plaintiff. 

Carter & Kinney, for defendants. 


IN THE MATTER OF THE ESTATE OF THOMAS 
NEWELL, Deceased. 


APPEAL FROM Circuit Jupeg, First CIRCUIT. 
SUBMITTED JULY 3, 1895. Decipep JuLY 12, 1895. 


Jupp, C.J., Frear, J, AND Circuit JupGe COOPER, IN PLACE 


OF BICKERTON, J., ABSENT BECAUSE OF ILLNESS. 


An unattested holographic will, valid by the laws of a foreign state 
in which the testator was domiciled at the time of his death, may 
be admitted to ancillary probate here, notwithstanding Section 
1465 of the Civil Code. 

Such ancillary probate may be allowed here after the expiration of five 
years from the death of the testator, notwithstanding Section 1474 
of the Civil Code. 


OPINION OF THE COURT BY FREAR, J. 


On June 3, 1868, the decedent executed an unattested will 
wholly in his own handwriting. On September 5, 1883, he 
died in San Francisco, California, being then domiciled there. 
On September 28, 1883, the will was admitted to probate in 
the Superior Court, Department 9, for the city and county of 
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San Francisco, a court of record of general probate jurisdiction. 
On April 12, 1895, the petitioner herein applied to a Circuit 
Judge of the First Circuit for admission of the will to probate 
here upon an authenticated copy of the record of the probate 
court of San Francisco, and for ancillary letters of adminis- 
tration with the will annexed, the object being to qualify the 
petitioner to bring an action here to recover the unpaid balance 
of a judgment obtained by the decedent prior to his death in 
California against one now residing in these islands. The 
Circuit Judge found that the will was not entitled to probate 
under our statutes, and this appeal from his order is based 
solely on the following questions of law: 

First, may an unattested holographic will valid by the laws 
of a foreign state, where the testator was domiciled at the time 
of his death, be admitted to probate here, for the purpose of 
operating upon personal property, notwithstanding the provis- 
ion of our statute (Civ. Code, Sec. 1465) that “No will * * * 
shall be valid, unless * * * attested by two or more competent 
witnesses subscribing their names to the will?” 

Personal property follows the person (mobilia sequuntur 
personam); in other words it is regarded in law as being in the 
place of its owner’s domicile, wherever it may be in fact. The 
validity of a will, therefore, with reference to personal property, 
is determined by the lex domicilii, and if the will is valid by the 
law of the place where the testator was domiciled at the time 
of his death, it is valid everywhere. Story, Conflict of Laws, 
Secs. 465 et seg; Hnohin v. Wylie, 10 H. L. Cas. 1. 

Accordingly, an Austrian unattested holographic will was 
held admissible to probate in the State of New York, though 
by the laws of that state two subscribing witnesses were requi- 
site to the validity of a will. In re Delaplaine, 45 Hun 225, 
referred to in 19 Am. & Eng. Enc. 174. And in Manuel v. 
Manuel, 18 Oh. St. 458. a holographic will, void by the laws 
of Ohio because unattested, but valid by the laws of Louisiana, 
where it was made, was held invalid in Ohio, solely on the 
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ground that the testator was at the date of his death domiciled 
in Ohio, though temporarily resident in Louisiana at the date 
of his will—the Court conceding that the will would have been 
valid if the testator had been domiciled in Louisiana at the time 
of his death. 

Secondly, notwithstanding the provision of our statute (Civ. 
Code, Sec. 1474) that “No written will shall be allowed to be 
proved after the expiration of five years from the death of the 
testator” (excepting where a minor is interested in the estate), 
may a foreign will be admitted to ancillary probate here after 
the expiration of such period, it having been admitted to original 
probate in the state of the testator’s domicile within that period? 

It seems to us that the statute was intended only to limit the 
time within which original proof might be made, and that it does 
not apply to cases of ancillary proof. 

Ancillary proof, indeed, is not so much proof of the will as 
proof that the will has already been proved. It consists chiefiy 
in the production of an authenticated copy of the record of a 
court of competent jurisdiction, and not in the production of 
witnesses, as in the case of original proof. Its object is not to 
establish the will, but to furnish the administrator with proper 
formal evidence of his authority to enforce rights which have 
already become established under the will elsewhere. 

The statute is, no doubt, based on the presumption that if 
there is a genuine will in existence, those interested will dis- 
cover it and offer it for probate with reasonable diligence, and 
is designed to prevent the setting up of documents purporting 
to be wills at times so remote that it might be impossible to 
obtain the evidence necessary to show that they were not en- 
titled to probate. This object would be effected by original 
proof of the will elsewhere as well as here, and would not be 
furthered by ancillary proof which does not involve the merits 
of the case. 

Again, construing this section of the Code with the other 
sections relating to wills, as, for instance, Section 1466, in which 
the same word “proved” is used, it would seem clearly to he 
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confined to cases of original proof, whether here or elsewhere, 
if not to cases of original proof here alone, leaving the time for 
original proof elsewhere unprovided for. Somewhat similar 
views have been held in other courts, the meaning of the words 
of the statute being controlled by the probable intention of the 
legislature as ascertained by considering the words of the statute 
in connection with other statutory provisions in pari materia 
and the general common law. See Manuel v. Manuel, supra, 
and cases there cited, in which statutes providing for the record- 
ing of “wills proved according to the laws of any state” were 
held not to apply to wills which should have been first proved 
in the state in which the statute was passed. In Carpenter v. 
Denoon, 29 Oh. St. 379, an original probate in Virginia within 
the time required by the Ohio statute was held sufficient to en- 
title a will to be recorded afterwards in Ohio. 

The order appealed from is reversed and the case remanded 
to the Circuit Judge for such further proceedings as may be 
proper. 

P. Neumann, for petitioner. 


REPUBLIC OF HAWAT! v. W. FERNANDEZ. 
APPEAL FROM District Court op HonoLutu. 
SUBMITTED JULY 3, 1895. Decipep Jury 12, 1895, 
Jupp, C.J., AND FREAR, J. 


(Mr. Justice Bickerton did not join in the decision, being ill, 
and by stipulation of parties the decision is by the remain- 
ing Justices.) 


Alleged errors of law by a District Magistrate during the progress of 
an examination of a person charged with a criminal offense cog- 
nizable before a jury, are not reviewable by the Supreme Court 
on appeal on points of law. The discretion of a Magistrate in 
committing an accused for trial is not reviewable on appeal. 
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OPINION OF THE COURT BY JUDD, C.J. 


The defendant, W. Fernandez, was charged before the District 
Magistrate of Honolulu with the offense of perjury, which 
offense is not within the summary jurisdiction of the Magis- 
trate but is one for commitment, if in the opinion of the 
Magistrate there is probable cause to believe that a jury would, 
upon the evidence adduced, convict the accused of the offense 
with which he is charged, and, if in his opinion the testimony 
does not warrant commitment for trial, he shall release the 
prisoner. Sec. 22, Act of 1892, to reorganize the Judiciary. 


The Magistrate committed the accused for trial by jury in 
the Circuit Court, First Circuit. The accused now appeals 
to the Supreme Court on points of law, and claims that Section 
68 of the Judiciary Act authorizes such appeal. 

The clause of this section bearing upon this matter reads: 
“And, further, provided that any appeal solely upon points 
of law from a decision of a District Magistrate shall be so 
stated in the notice of appeal, and such appeals upon points of 
law may be made either to the Circuit Court of the same Cir- 
cuit, or to the Supreme Court, at the option of the party 
appealing, and such appeal shall be heard and determined 
without the intervention of a jury; and the bond shall be the 
same as hereinbefore provided in the case of waiver of jury.” 

In the case before us the prosecution had closed its proofs, 
and a motion was made by counsel for the accused for his 
discharge on the ground that the evidence was insufficient to 
warrant a committal. The motion was resisted by the prose- 
cution and the Magistrate took time to consider it. On the 
case being brought up again, the prosecution admitted that 
the evidence was insufficient and asked leave to reopen the 
case for the adduction of further proofs. This was resisted 
by the accused’s counsel, and the leave to reopen was there- 
after granted, and further evidence put on. Another motion 
for discharge was made and overruled and the accused put in 
his evidence, and counsel renewed his motion for discharge 
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which was overruled and the Magistrate committed the accused 
for trial, and an appeal was taken to this Court on the points 
of law, that it was error to reopen thé case and that the whole 
evidence did not warrant the committal. 

The question is now brought for our decision whether a 
commitment for trial for an offense cognizable before a jury 
is appealable for alleged errors of law made during the 
examination. 

This question has never been squarely raised heretofore. 
In Provisional Government v. Ah Un, 9 Haw. 164, we held 
that where a person was charged with an offense within the 
summary jurisdiction of a Magistrate and a motion was made 
for his discharge and overruled such decision was not appealable 
because it was not a final judgment, but was merely interlocu- 
tory or provisional. 

In Provisional Government v. Smith, 9 Haw. 179, we held 
that where a person charged with an offense cognizable before 
a jurv, demurs to the charge, the overruling of such demurrer 
is not appealable. And in a civil case, Brown v. Carvalho et 
al., 9 Haw. 180, we held that there was no appeal from a de- 
cision of a District Court overruling a demurrer for misjoinder 
of parties, no final judgment having been rendered. 

None of these cases are exactly parallel with that at bar. 
But much of the reasoning of the case of Prov. Govt. v. Smith 
will apply here. We repeat what we said there: 

“The proceeding in district courts where a party is charged 
with an offense cognizable before a jury is not strictly a ‘trial.’ 
Tt is a preliminary examination, somewhat analogous to the 
proceedings of a grand jury in other jurisdictions. The de- 
fendant is not required to plead to the charge, though he 
often does so. He is not put on his defense, and he may 
waive the examination altogether, or he may proceed with his 
defense. All that the statute requires is that the magistrate 
shall ‘consider whether there is prébable cause to believe that 
a jury would, upon the evidence adduced, convict the accused 
of the offense of which he is charged’ * * * anti he must 
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either release the prisoner or commit him for trial at the Cireuit 
Court. There are but these two alternatives, and, in their 
very nature, there is no appeal from either decision.” 

We adhere to this view. The conclusion reached by the 
Magistrate, to commit the accused for trial, is not reviewable. 
His decision to commit is not a final judgment in the case. 
It is only one stage of it. 

Errors of law by the Court either in admitting or refusing 
evidence during the examination, cannot harm the accused very 
long. For if the errors of law are vital, and if the defendant 
should not be held for trial because the evidence does not 
warrant either a committal or a conviction, the Attorney- 
General may decline to present an indictment, or the Circuit 
Judge may decline to find it, or the Presiding Judge may order 
the jury to acquit the defendant or the jury may acquit. The 
committal of the Magistrate is not final. 

If, in this case, the defendant’s motion for release ‘for 
insufficiency of evidence had been granted, what would prevent 
the prosecution from rearresting him and presenting sufficient 
evidence upon which the Magistrate would be warranted to 
commit him? He could not plead a former acquittal, for the 
release would only be justified if the evidence then presented 
warranted it, and on the second examination the only question 
would be “does the evidence now before the Court warrant 
commitment?” 

It may be said, as was said by defendant’s counsel, that if 
this appeal is not sustained, the defendant would be remedi- 
less. But we must remember that the object of an examination 
for commitment is for the purpose of ascertaining if sufficient 
evidence can be produced to convince one man, the District 
Magistrate, that there was “probable cause to believe that 
conviction would take place before a jury.” The fact that a 
Magistrate has so found should not in fact and does not in law, 
weigh against the defendant when tried by a jury upon the 
evidence adduced before him and them, and on that evidence 
only. The Magistrate reopened the case in his discretion to 
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let in essential and material evidence and we do not find any 
abuse of discretion in his so doing, considering the statutory 
nature of the hearing. 

But in expressing this opinion we do not hold that we have 
any jurisdiction to decide such a question. 

The second point made that the whole evidence did not 
warrant the commitment we decline to discuss. To do this 
we should be usurping the function of the District Magistrate, 
the function of the Attorney-General in deciding whether an 
indictment should be presented, and that of the Circuit Judge 
in considering whether the indictment should be found. 

The appeal is dismissed. 

A. M. Brown, for the prosecution., 

A. OG M. Robertson, for the defendant. 
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JOHN T. WATERHOUSE, HENRY WATERHOUSE, and 
WILLIAM WATERHOUSE v. MARY RICE, WIL- 
LIAM WATERHOUSE DIMOND and HENRY DI- 
MOND. 


APPEAL FROM CIRCUIT Jupneg, First Circuit, 
SUBMITTED June 17, 1895. .  Decwep Jury 20, 1895. 


Jupp, C.J., AND FREAR, J. 


(Mr. Justice Bickerton did not join in the decision, being ill, 
and, by stipulation of parties, the decision is by the remain- 
ing Justices.) 


A testator, after making certain specific devises, devised the residue 
of his estate to his wife for life, with remainder in undivided 
shares to his children and grandchildren, and gave his executors 
power to manage his business, change investments, and sell any 
of the estate not specifically devised; he also directed that the 
executors should not be compelled to deliver possession to the 
grandsons within five years after the decease of his wife; the wife 
died about three years before the testator. 


Held, that the power of sale was not intended to be exercised after the 
decease of the wife, and that the clause postponing the possession 
of the grandsons was void. 


OPINION OF THE COURT BY FREAR, J. 


This is a bill in equity for a declaratory decree upon the 
rights, duties and powers of the plaintiffs who are named as 
executors and trustees under the will and codicils of John 
Thomas Waterhouse, deceased. 

The testator, after nominating his wife and his three sons, the 
plaintiffs, “as executors and trustees,” devises all his lands to 
his wife for life. After her decease he gives his homestead 
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premises in Honolulu to his sons John Thomas and Henry in 
fee, and his dwelling house and premises in Cedar Rapids, 
Iowa, to his son William for life with remainder over to other 
mentioned devisees. He then gives all his other property, real, 
personal and mixed, to his wife for life, “and from and imme- 
diately after her death” he gives the same in equal one-fifth 
shares as follows, one-fifth to each of his three sons, the plain- 
tiffs, one-fifth to his daughter, defendant herein, and one-fifth 
to his two grandsons, defendants herein, with a direction that 
the grandsons shall not come into possession of their share 
before reaching the age of twenty-one years respectively. He 
then continues: “And I do further hereby direct that my said 
executors and trustees may in their discretion carry on my 
mercantile business in its various branches and change and 
vary any of my investments, stocks or securities and reinvest 
the proceeds thereof and invest any of the moneys of my estate 
and change such investments and sell at public or private sale 
any of my real estate (except said homestead premises in said 
Honolulu and said dwelling house and premises in said Cedar 
Rapids) and execute good and sufficient deeds of conveyance 
according to, the tenure of lands so sold to the purchaser or 
purchasers thereof as my said trustees and executors may from 
time to time think proper.” 

The first codicil provides as follows: “I do now will and direct 
that my executors and trustees shall not be required or com- 
pelled by my said grandsons or either of them to distribute 
or account to them or either of them for any personal property 
or the proceeds thereof within eighteen months after my said 
wife’s decease, or any real estate or the proceeds thereof within 
five years thereafter. 

“And also that if either of my said grandsons shall die before 
coming into possession of all his share or any part thereof under 
my said will or this codicil, the same shall go to his lawful 
issue if any then living, and failing such issue then living to 
my sons and daughter named in my said will. 

“And in all other respects I confirm my said will.” 
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The testator died January 8, 1895; his grandsons had already 
arrived at the age of twenty-one years; and his wife had died 
more than eighteen months (but less than five years) before, 
namely, December 2, 1891. 

The question upon which instructions are asked is whether, 
as to the real estate devised to the grandsons, the plaintiffs are 
merely executors for the purposes of administration, or in addi- 
tion either trustees or donees with power to sell. The Circuit 
Judge, from whose decree this appeal is taken, held that they 
are merely executors without power to sell. 

The power of sale contained in the will is without express 
limit as to the time within which it might he exercised; but, 
since it is given to the executors personally and without any 
expressions showing an intention that it should continue longer, 
it may, taken by itself, be considered as limited by implication 
to the lives of the executors and therefore not void by the rule 
against perpetuities. See 2 Wash. Real Prop. 4th Ed. 673. 

But there are provisions in other parts of the will and codicil 
which limit the exercise of the power to a shorter period, and 
the main issue is whether it is limited by the will to the life of 
the wife or by the codicil to a period extending five years 
longer. If limited to the life of the wife, it never came into 
existence, because she died before the testator. If made to 
extend five years longer it has until December 2, 1896, or nearly 
a year and a half yet to run. That the exercise of the power 
was intended not to extend beyond the latter period, is evident 
from the fact that within that time every devisee of the estate 
covered by the power, whether particular tenant or remainder- 
man, is to be or become vested of his estate by direct devise, 
and there is no intention expressed or implied that these estates 
should be subject to an exercise of the power thereafter and no 
necessity or conceivable reason for a grant of such power to be 
exercised thereafter. “That in a will the power was intended 
to continue after the ultimate remainder-man had become 
clothed with the legal fee is so highly improbable, that such 
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intention would have to appear in the most unmistakable man- 
ner.” Gray, Rule Against Perp., Sec. 493. 

We are further of the opinion that the power was intended 
by the testator to be exercised only during the life of his wife. 
The power is one to carry on the testator’s extensive mercantile 
business and to sell any of his estate, real or personal, except 
what is specifically devised. This is a provision that would 
naturally be made for the benefit of the wife during the con- 
tinuance of her life estate and there was apparently no reason 
for extending it beyond that time. On the other hand there 
is manifested an intention that it should not extend beyond that 
time, for immediately after her death all of his property is 
devised directly to each of the testator’s sons and daughter and 
to his grandsons in the proportions named, without qualifi- 
cation except as to the share of the grandsons—showing clearly 
that the power was not intended to continue with reference 
to the other four shares. And, since the power is given ex- 
pressly with reference to every portion of this property—all 
five shares—so long as it extends to any, and since there is 
nothing in the will or codicil requiring its continuance for a 
longer period as to the share of the grandsons alone, we must 
conclude that it was not intended to so continue. It was evi- 
dently intended to continue only so long as the estate was kept 
together, that is, during the life of the wife, and for her benefit. 
The testator did not intend that the executors should have power 
to carry on the mercantile business and sell property after the 
sons and daughter had become absolutely entitled to their 
several shares and might compel partition at any time. 

We have thus far considered the express power to sell as a 
mere power and not as coupled with a trust or as implying a 
trust. This seems to be all it amounts to. It is in terms a 
mere power, and does not require title in the executors any 
more than a power to carry on business and sell property at 
discretion would require title in an agent. On the contrary, 
the title to all the estate that it affects is expressly and directly 
given to those beneficially interested. See 1 Wms. Ex., 6th 
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Ed., 725. But whether it implied a trust or not, it ceased, as 
we have found, upon the death of the wife. 

If a trust is created or implied by other portions of the will, 
or codicil, it is a general trust without power to sell except by 
decree of court upon cause shown. For a trustee has not, as 
a rule, power to sell merely by virtue of his office. There 
must in general be an express or implied grant of power in the 
instrument creating the trust aside from the express or implied 
creation of the trust itself. But we do not find that any trust 
(except for the purposes of administration) was created to 
extend after the death of the wife, whatever may have been 
the intention with reference to a trust prior to that time. 

The direction in the will that the grandsons should not come 
into possession until they arrived at the age of twenty-one years 
respectively does not imply a trust. The share of the grand- 
sons was devised directly to and became vested in them in 
precisely the same way as the other shares were devised to and 
became vested in the sons and daughter, and the attempt to 
postpone the possession of the grandsons’ share not only does 
not imply a trust, but if this share were devised directly to the 
executors in trust to deliver the possession to the grandsons at 
the age of twenty-one, the provision would be void and they 
would be entitled to possession at once. Gray, supra, Ch. IV. 
The testator apparently intended to clothe the executors to 
some extent with the powers of guardians, which does not 
imply title in them; but, assuming that he used apt words to 
clothe them with such powers, they could not extend beyond 
the period of minority, that is, under our statute, beyond the 
age of twenty years. 

The first clause of the codicil is merely an attempt to lengthen 
the period of postponement mentioned in the will and, taken 
by itself, is void. Gray, supra. 

The second clause of the codicil, if valid, does not require 
title in the trustees any more than in the grandsons, or any 
more than the limitations over in the clause of the will in which 
the premises in Cedar Rapids are devised to the son William 
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requires the title to those premises to be in the executors during 
his life. 

No doubt the testator, if he had so desired, might have 
created a valid trust for five years after the death of his wife 
for the protection of others, if any, who might during that 
time become interested in the property, but he did not do so. 
The attempted postponement was evidently intended only for 
the benefit of the grandsons. This is shown by the postpone- 
ment provided for in the will, which affects them only, and of 
which the first clause of the codicil is only an extension, and 
by the fact that the executors might deliver possession to the 
grandsons at any time even within the five years. The inten- 
tion was not to protect others in whose favor the estate devised 
to the grandsons might become divested, but apparently to 
prevent the grandsons from coming into possession before they 
would, in the opinion of the executors, be likely to make a 
proper use of the estate. 

Whether the estate or any part thereof which has become 
vested in the grandsons would become divested under the sec- 
ond clause of the codicil in case of the death of either before 
actually coming into possession is a question which does not 
concern the executors at present. That clause does not author- 
ize the executors to withhold from the grandsons their shares. 
Tf either of the grandsons dies before actually receiving his 
share then it will be time to decide whether that is a valid 
divesting clause. See Bubb r. Padicick, L. R. 13 Ch. D. 517; 
2 Jarm., Wills, 813 et seq. 

The decree of the Circuit Judge is affirmed. 

A. S. Hartwell, for plaintiffs. 

W. A. Kinney and F. M. Hatch, for defendants. 
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REPUBLIC OF HAWAII e HANG CHEONG. 
EXCEPTIONS FROM CIRCUIT Court, SECOND CIRCUIT. 


SUBMITTED JuLY 8, 1895, DECIDED JULY 28, 1895. 


Jupp, C.J., FREAR, J., AND Circuit Jupee Cooper, WHO SAT 


IN PLACE OF BICKERTON, J., ABSENT FROM ILLNESS. 


An admission was made to a police officer by H. C. that he had bought 
spirituous liquor from T. S., not licensed to sell, and it was followed 
by a promise by the officer that, if he should tell the same story on 
the trial of T. S. for selling the liquor “he would be clear,” or that 
he, the officer, would “do the square thing by him.” 


Held, it was no error not to exclude the admission. on the trial of H. O. 
for perjury. 


An officer read to the jury his memorandum in writing of a statement 
made to him by the defendant, which was objected to. It not ap- 
pearing under what instructions this went to the jury, and the 
bill of exceptions not raising the objection, the Court refused to 
consider it. 


OPINION OF THE COURT BY JUDD, C.J. 


On the 19th of last March at Wailuku, Maui, the defendant 
was taken into custody and taken to the sheriff’s office and there 
questioned by Sheriff Andrews and Deputy Sheriff Dickey 
as to his part in a transaction alleged to have just occurred. 
He said substantially that he had bought a bottle of spirituous 
liquor at Wing Wo Tai’s store of Toong Soong the store keeper, 
handing Toong Soong $1 and receiving back 50 cents change. 
It appears by the evidence that defendant said he had bought 
the liquor for one Ah Chong and just as he had delivered it 
to him an officer took the bottle, arrested defendant and there- 
after arrested Toong Soong and took him and defendant to the 
Sheriff’s office. 
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At the trial of Toong Soong on the charge of selling spirit- 
uous liquor without a license the defendant was offered as a 
witness to prove the sale. Having denied upon oath that he 
bought the liquor he was charged with perjury, and was duly 
committed for trial. An indictment was found against him, 
and his trial proceeded with before a jury, at the last June 
Term, 1895, of the Circuit Court, Second Circuit. During the 
trial, in order to prove the truth of the allegations, that the 
defendant did buy the spirituous liquor of Toong Soong the 
denial of which by defendant was assigned as perjury, the 
Sheriff, L. A. Andrews, was offered as a witness to show de- 
fendant’s admission of the fact. The admission was objected to 
as having been obtained by duress while defendant was under 
arrest, 

He does not appear to have been charged with any definite 
offense. It is no offense under our law to buy spirituous liquor 
from a person not having a license to sell. The Sheriff says he 
“probably was under arrest then, but I wanted him as a wit- 
ness.” The Sheriff testified that “defendant said to me that 
he had bought the liquor but did not know that it was for the 
purpose of prosecuting” the seller. On cross-examination the 
Sheriff said “I told him that if he told the same story he would 
be clear.” This was objected to on the ground that the ad- 
mission was not voluntary but was made under a promise that 
he would be “clear.” We do not find in this evidence of the 
Sheriff that a promise was made defendant which induced the 
original statement that he had bought the liquor. “If he 
told the same story” must mean, if he should tell on the trial 
of Toong Soong for selling liquor, the same story then just 
told, that he had bought the liquor. 

Deputy Sheriff Dickey’s evidence is to the same effect, except 
that he took down in writing the defendant’s statement as to his 
buying the liquor. This was read to the jury under objection 
and the objection was overruled. The law is that where a 
person has made a memorandum of the statement of another, 
he, the writer, when offered as a witness, may refresh his 
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memory therefrom but may not read the memorandum to the 
jury as the statement of the other person,—nor may it be filed 
as evidence. See 1 Greenl. Ev. 436, 439. Exactly what was 
done in this case does not appear. The memorandum is not 
on file, and the Clerk’s minutes do not state that it was offered 
as evidence, and it does not appear under what instructions 
this evidence went to the jury. The bill of exceptions does 
not set out an objection to the memorandum being read as 
evidence, and we cannot consider it here. 

Mr. Dickey said: “I told him we would do the square thing 
by him if he told the same story in Court.” We understand 
this to be merely a promise, as in Sheriff Andrews’ case, that if 
defendant should adhere to the statement that he had bought 
the liquor, when called in Court as a witness, the officer would 
“do the square thing by him.” No promise was made to him 
before he admitted that he had bought the liquor. 

The statute, Law of Evidence (Comp. Laws, p. 379) reads: 
“No confession which is tendered in evidence on any trial, shall 
be rejected on the ground that a promise or threat has been 
held out to the person confessing, unless the judge or other 
presiding officer shall be of opinion that the inducement was 
really calculated to cause an untrue admission of guilt to be 
made.” 

The presiding judge did not exclude the admission nor does 
it appear that he was asked to do so, and we cannot find that 
his discretion was not rightly and legally exercised. 

The exceptions are overruled. 

A. M. Brown, for prosecution. 

A. Rosa and A. S. Hartwell, for defendant. 
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REPUBLIC OF HAWAII v. PII KAHOOHANOHANO. 


Exceptions From Circuit Court, Second Circuit. 
SUBMITTED JULY 5, 1895. Decipep Jury 25, 1895. 


Jupp, C.J., Frear, J., AND Crrcurr JUDGE COOPER, SITTING IN 


PLACE OF BICKERTON, J., ABSENT FROM ILLNESS. 


P. K. was charged with larceny and the witnesses for the prosecution 
testified that the knife, the subject of the larceny, had been seen by 
them in his possession, and that he had admitted that the knife 
was not his but that he had taken it by mistake; it was also shown 
that the owner of the knife had missed it a few minutes after the 
defendant had left his house. 


Held, that a prima facie case was made out and properly submitted to 
the jury, and that the verdict would not be set aside, the evidence 
on behalf of the defendant not being sufficient to warrant such 
a ruling. 


OPINION OF THE COURT BY CIRCUIT JUDGE COOPER. 


The defendant was tried before the District Magistrate of 
Makawao, Maui, for larceny in the third degree; he was found 
guilty and appealed to the Circuit Court of the Second Cir- 
cuit at term, where he was unanimously convicted of the offense 
by the jury. And his case now comes before this Court upon 
an exception to the overruling of his motion for a new trial, 
based upon the ground that the verdict was contrary to the 
law and weight of evidence. 

Defendant’s counsel claimed, that taking the evidence for 
the prosecution to be true, it was not sufficient to establish a 
prima facie case against his client, because the evidence of 
the taking of the knife, the subject of the larceny, was only 
circumstantial and that the stolen property was not seen in the 
defendant’s possession until after a lapse of thirty days. 
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“The mere proof of possession of stolen property is not 
sufficient to constitute larceny, yet when accompanied by a false 
explanation of its possession, a prima facie case is made and 
it should be submitted to the jury.” Republic of Hawati v. 
Pahu (page 74, ante). 

One of the witnesses for the prosecution by the name of 
Anderson testified that the defendant, with a companion, came 
to his house at Keaaula, Makawao, and asked for food, which 
he supplied to them; that his knife, which was of peculiar 
construction, the handle being studded with brass nails, was 
lying on the table where they were eating; that about three 
minutes after the defendant departed the knife was missed 
and that he had not seen it since. Two other witnesses testi- 
fied that while in company with the defendant they saw him 
have a knife which they recognized as belonging to Anderson, 
and on being asked about it the defendant admitted that the 
knife was Anderson’s but that he had taken it by mistake. 
This evidence unrebutted would justify a verdict against the 
defendant. 

The defendant introduced witnesses to prove an alibi. The 
man whom Anderson said came with the defendant to his 
house denied having visited the Anderson place on the day in 
question. Two others swore that they went to Wailuku in 
company with the defendant on that day, and in addition to 
this, one witness testified that he was present at the time the 
knife was said to have been seen in the defendant’s possession, 
and that he did not hear any conversation which passed be- 
tween the parties in regard to the ownership of the knife. The 
defendant denied that he was at Anderson’s, or that he had 
admitted to the other witnesses that the knife was Anderson’s. 
On the contrary he claimed that the knife he had was his 
own. 

A prima facie case having been made out by the prose- 
cution it was properly submitted to: the jury, who failed to 
believe the witnesses for the defendant, and we do not find 
that the evidence introduced on his behalf was of such a char- 
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acter as would warrant a ruling that the verdict was contrary 
to the weight of evidence. 

The exceptions are overruled. 

Dep. Marshal A. M. Brown, for prosecution. 

J. K. Kahookano, for defendant. 


KAPUAKELA v. IAEA, et al. 
Exceptions FROM Circuit Court, First CIRCUIT. 
SUBMITTED JULY 5, 1895. DecipED Juve 26, 1895. 


Jupp, C.J., Frear, J., anp Crrcurr Jupce WHITING, WHO SAT 


IN PLACE OF BICKERTON, J., ABSENT FROM ILLNESS. 


There being sufficient evidence to sustain the verdict, a new trial is 
refused. 


To entitle appellant to argue any assignment of error, it must appear 
on the face of the bill of exceptions, and he is not entitled to be 
heard or to rely upon any error not appearing therein. Upon the 
face of the bill there were set forth the following words: “The em- 
ceptions noted by defendant’s counsel as appears by the stenogrupher’s 
notes’’—are hereby referred to and made a part of this bill of ex- 
ceptions, but not the actyal exceptions alleged to have been taken. 


Held, that those words cannot be construed to cover the omission to 
set out the alleged errors in the bill itself. 


OPINION OF THE COURT BY CIRCUIT JUDGE WHITING. 


The plaintiff sues in ejectment to recover one-half of certain 
land at Ewa, Oahu, claiming as heir of Liliu the patentee, and 
produced evidence tending to show that she and Pilipo were 
at a certain period in his life time the sole equal heirs sur- 
viving of Kaapaahili, a brother of the patentee. Pilipo died 
about 18 months ago, but just before his death conveyed the 
whole of the premises to defendant Iaea. The charge of the 
Court confined the issue to the question of pedigree. A ver- 
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dict was rendered in favor of plaintiff for one-half of the 
premises and defendant duly excepted thereto and moved for 
a new trial on the ground that the verdict was contrary to the 
law and the evidence, and the motion was overruled, and 
defendant excepted. 

The jury are the judges of the evidence, witnesses and facts 
and we can now only examine the case so far as to see whether 
there was evidence produced before the jury upon which they 
could base their verdict. We find that there is ample evidence. 

Testimony of Hoaliliamanu. In answer to Mr. Kinney. 

I live at Ewa, was born at Waiawa. I know the land in 
dispute. My home is about two miles from this land. I was 
born in 1838. I know this girl. I knew her parents before 
she was born and knew her when she was born. Her father 
was Kamai and her mother Kamealani. They were married 
and lived at Waiau and she was born. I don’t know when 
she was born. Kamai and his wife were living on this land 
in dispute. Kaapaahili was the father of Kamai and Keiki- 
keuhane the mother. There were six children in the family 
of Kaapaahili. Kamai was the oldest. He was born before 
they came to Ewa, he was brought down from Molokai. Liliu 
and Hoaai my father came and then Kaapaahili and his wife 
came. This boy Kamai came down with them from Molokai 
and became the father of this girl. Liliu was the patentee of 
this land. Kaapaahili and his wife and Liliu lived on the land 
and the children lived there with their parents. Liliu and 
Kaapaahili lived there together and this same woman in the 
same house on the land. My father said that Liliu and 
Kaapaahili were two brothers, the elder and younger one. I 
knew Kaapaahili. Liliu died at the time of the smallpox, I 
don’t recollect seeing him. After Liliu died Kaapaahili lived 
on the land with his children and wife. At that time Pilipo 
was small. He was the fourth child. The first child was 
Kamai, the next a daughter Kiowai, the next a daughter Lili, 
the next was Pilipo and after Pilipo a daughter named Maka- 
monamona and then a son named Luahine. Kiowai and Lili 
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died. They never had any husbands or children. Maka- 
monamona had no children but she had a husband named 
Alohe. I think they were married because they lived together 
and in those times they were very strict about those 
matters and they must have been married. I assume 
they were married because they lived together. Maka- 
monamona was a hunchback. Luahine was not married. 
He went up to Maui and lived with a woman. He 
came back and died and he had no children. Kamai had 
one child, this Ana Monamona. After Kaapaahili’s death all 
these children lived on the land, Kamai and his brothers and 
sisters. Kamai died at Waiawa and he was buried on this land 
in question. His wife Kamealani died on the land in question. 
Kamai died first. After her husband’s death she continued 
living on the land. AN these people lived there equally, one 
was not living under the other. Cross Examination. I 
think Kaapaahili died in 1866. Keikikeuhane died about 
1860. Liliu died of smallpox in 1853. Kaapaahili told me 
that is what killed him. I never saw Liliu. Kaapaahili him- 
self told me that they were two brothers that my father came 
with them from Molokai. 

(This witness gave full testimony as to the family of Kaa- 
paahili always living on this land in unison.) 

Testimony of Kapuakela. My father was Kamai, my mother 
Kamealani. My father’s parents were Kaapaahili and Keiki- 
keuhane. Kaapaahili came from Molokai with ‘Liliu this 
eldest brother, the patentee of this land. My grandmother 
came from Molokai with Kaapaahili and Liliu. I don’t know 
of Makamonamona’s having any husband. She was a cripple. 
I was born and lived on the land in dispute. My parents lived 
there and my uncles and aunt. All of that family lived there 
together. I never heard that it had been given by Liliu to 
Pilipo to the exclusion of the other children. We all lived 
there equally. Never heard my right to live there disputed 
until after the sale made by Pilipo to Iaea. Pilipo is dead 
over a vear and the deed was made a few days before his death. 
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Pilipo in his life time never to my knowledge asserted an 
absolute ownership to that property. Pilipo had a memoran- 
dum of the time of my birth but since his death it cannot be 
found. I heard about all these people from my own father 
and from Pilipio himself. They told me when I was born 
but I have forgotten. I never saw my grandfather or grand- 
mother. J was never told the year that they died. 

Lavinia Kapu testifies: She lived at Ewa from 1860; know 
plaintiff Kapuakela and defendant Iaea; known plaintiff for sev- 
eral years, from when she was a child, a small child. Plaintiff re- 
sided when I first knew her on the property before the Court to- 
day. At that time I first knew Kapuakela, Kamai was in posses- 
sion of the land. I only heard that Liliu was uncle of Kamai. I 
only heard, I don’t know the mother’s name. There were 
two men that came from Molokai. I went to live at Ewa 
when I got acquainted with the children of Kaapaahili who was 
the father. I never knew the mother at all. Liliu was 
Kaapaahili’s son, I heard that. Kamai had three brothers and a 
sister. One was Kamai, Luahine, those were two boys; sister 
was Makamonamona. I heard of other children but I never 
knew them. Kamai married Kamealani, had one child Ka- 
puakela. Kamai is dead. Pilipo is dead. lLwuahine and 
Makamonamona are dead. They left no children except Ka- 
mai. They were all unmarried as far as I knew excepting 
Kamai. I have talked with the members of that family about 
the events as they took place. I heard that the reason these 
two men came from Molokai was to play a game of maika 
with my husband; two men Liliu and Kaapaahili. Also the 
wife of Kaapaahili. Did not know the wife. That is all I 
heard about their coming down here to challenge my husband 
to this maika. I have heard Pilipo talk about it. I always 
heard that Liliu and Kaapaahili were kaikuana and kaikaina; 
when I came to live down here both Liliu and Kaapaahili were 
dead and also the wife. When I first knew the family the 
members were Kamai, Pilipo, Luahine and Makamonamona. 
I know the land in dispute; they were all together on the land, 
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but he was the only one that had a house on the place. It 
was 1861 or 1862 that I first saw Kamai on the land using it. 
Kamai, Pilipo, Makamonamona and Luahine were brothers 
and sisters. I never heard that Liliu was not related to Kaapaa- 
hili, grandfather of these children; I always heard that they 
were related. I heard about this relationship of Liliu and 
Kaapaahili from others and also from members of this family; 
all these children that I have named. 

The defendant produced testimony in contradiction of plain- 
tiff’s testimony, the larger part of which was the testimony 
of several witnesses for the defendant who did not know the 
pedigree of this family, nor were they acquainted with the 
members of Pilipo’s family when alive, but such testimony 
cannot prevail against that of witnesses who did know not 
only the pedigree but also the members of the family when 
alive. 

This exception is overruled. 

The above is the only assignment of error set out in the bill 
of exceptions. But there appears in the bill the following: 

“The Clerk’s minutes, the notes of evidence as taken by the 
stenographer, the exceptions noted by defendant’s counsel as 
appears by the stenographer’s notes,” Ze, Ze, Ze, “are 
hereby referred to and made a part of this bill of exceptions.” 

The defendant at the hearing before this Court on examina- 
tion of the evidence picked out two exceptions to the admission 
of testimony and asked that they be considered as if set out in 
the bill. This cannot be allowed, all assignments of errors 
must appear on the face of the bill of exceptions and none 
others can be heard. 

The words “The exceptions noted by defendant’s counsel 
as appears by the stenographer’s notes are referred to and made 
a part of this bill of exceptions” cannot be construed to cover 
the omission to set out the alleged errors in the bill itself. To 
entitle appellant to argue any assignment of error it must 
appear on the face of the bill, and he is not entitled to be heard 
or to rely upon any error not appearing therein. 
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The alleged exceptions set forth in the stenographer’s notes 
are as follows: 


1st, Cross-examination of Mrs. Lavinia Kapu. 


Q. In regard to the relationship, what you heard about the 
relationship between Liliu and Kaapaahili, was it from your 
husband alone or from others? 

A. I heard it from others and also from members of this 
family, all these children that I have named here. 

Q. Is that the way you testified, or did you testify the same 
in the equity suit? 

A. I think I did. 

Q. And how about Kaapaahili’s wife, did you see his wife? 

A. No. 

Q. So what you stated before is only what you heard from 
your husband? 

A. From my husband. 

Q. Not from the family, but from your husband? 

A. From my husband; he was well acquainted with them. 

Motion to strike out on the ground that there is no proof that 
her husband was a member of the family of Liliu and Kaapaa- 
hili or of the family of Pilipo and Kamae. 

The Court: I think she has now qualified herself to be a 
witness. 

Motion disallowed. Exception. 


Second. From the stenographer’s notes of evidence, counsel 
for defendant selected from the testimony of Iaea, the de- 
fendant, the following: 

Taea: I have the land in my possession now, and hold it under 
a deed from Pilipo. 

Testimony as to contents of deed objected to; objection sus- 
tained; evidence stricken out. 

Cross-Examination: 

Mr. Kinney: Did Pilipo make a deed to you? 

Objected to; objection overruled. Exception. 
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Iaea: Pilipo made a deed to me of this property. This is the 
deed. 

But these alleged exceptions could not avail the defendant. 
As to the first, the evidence moved to be stricken out should 
have been specially stated in detail, and a motion to strike out 
evidence of a witness generally must be overruled where there 
was other evidence given by that witness which was proper. In 
this instance, evidence given by witness as to pedigree obtained 
from members of the family was admissible, and the mere fact 
that she also heard the same matters from her husband, an im- 
proper source of testimony, he not being of the family, cannot 
destroy her proper evidence. If there was any evidence which 
she gave as coming from her husband only, then that should 
have been specified to the Court and a ruling obtained thereon. 
The alleged exception was not properly taken by appellant. 

Second. The question on cross-examination: “Did Pilipo make 
a deed to you?” is clearly a proper question. The defendant had 
already on direct examination testified that “I have the land in 
my possession now, and hold it under a deed from Pilipo,” and 
the foundation was laid by defendant himself for the plaintiff 
to call for the deed. 

Carter & Kinney, for plaintiff. 

`J. A. Magoon, for defendants. 
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KEANU v. KINO, KEKUMANO, KALOKU and KUALAU. 


EXCEPTIONS FROM Circuit Court, Frrst CIRCUIT. 


SUBMITTED JuLY 9, 1895. Dercrpep Jury 30, 1895. 


Jupp, C.J., FREAR, J., AND Circuit Jonas COOPER SITTING IN 
PLACE OF Mr. Justice BICKERTON, ABSENT ON ACCOUNT OF 
ILLNESS. 


K. being the lessee of the Ahupuaa of Keei 1, South Kona, Hawali, 
made an arrangement with a hui (company) of which he was a 
member, for the cultivation of the coffee upon the land; the crop 
being sold and the proceeds divided among the members of 
the hui equally. After two crops had been disposed of, K. had 
trouble with the hui and forbade them to enter upon the land, 
notwithstanding which some members of the hui entered upon 
the land and did work upon it, at the same time denying the plain- 
tiff’s right to the possession of the land. 


Held, that an ouster had been shown and that the plaintiff was correct 
in bringing his action in ejectment. 


OPINION OF THE COURT BY CIRCUIT JUDGE COOPER. 


The plaintiff claims to be entitled to the possession of the 
Ahupuaa of Keei 1, South Kona, Hawaii, under a lease from the 
trustees of Mrs. B. P. Bishop, deceased. 

As it is admitted by the parties that the fee of the Ahupuaa 
is vested in the trustees of Mrs. Bishop, and the lease from the 
trustees of her estate to the plaintiff shows conclusively that he 
is the sole lessee of the land, and the defendants having claimed 
title from the same source, we must hold that he has successfully 
derained his title. 

The principal contention on the part of the defendants is that 
there has been no ouster; that they simply claim a right of entry 
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upon the land for the purpose of picking the coffee crops, and 
consequently the plaintiff cannot recover in an action of eject- 
ment, but should have sought his remedy in trespass if he dis- 
puted the right of defendants. 

The evidence shows that the plaintiff, having obtained a 
lease of the land in question, made an arrangement with a hui 
of some 80 persons, of which he was a member, by which they 
cultivated the coffee lands and harvested or sold the crop, and 
divided the proceeds among themselves equally, after deducting 
necessary expenses and the rent of the land, which was at the 
rate of $300 per annum, the plaintiff receiving only his indi- 
vidual share as a member of the hui. After two crops had been 
disposed of the plaintiff had trouble with members of the hui 
and forbade them to enter upon the land; but some of the 
members, including the defendants, again entered upon the land 
and did some work upon it, at the same time denying the plain- 
tiff’s right to possession. The plaintiff told them to quit working, 
but they still continued and appointed a luna over his head. 

This, we think, constituted an ouster on the part of the de- 
fendants, and the plaintiff was correct in bringing his action 
in ejectment; and further, in our opinion, Section 1129 of the 
Civil Code would permit the plaintiff to bring his action in 
ejectment although the defendants were not in continuous 
possession. None of the parties lived on the land, nor were 
there any houses upon it. 

If the defendants did not claim the right of possession they 
should have filed a disclaimer; but instead of that they relied 
upon a general denial. 

If the defendants worked upon the land and have not par- 
ticipated in the profits to the extent that would be just to them, 
that would be the subject of another action, but does not con- 
stitute a defense in this one. 

In our opinion, the findings and judgment of the Circuit 
Court should be affirmed. 

Carter & Kinney, for plaintiff. 

E. Johnson, for defendants. 
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J. E. GOMEZ v. HAWAIIAN GAZETTE COMPANY, 
Limited, and H. M. WHITNEY. 


EXcFPTIONS FROM CircuIT Court, First Crrcurr. 
Susmirtep Jury 9, 1895 DecipeD Jury 30, 1895. 


Jupp, C.J., FREAR, J., AND CIRCUIT JUDGE Cooper, WHO SAT 
IN PLACE OF MR. Jusric& BICKERTON, ABSENT FROM ILL- 
NESS. 


To impute to another the commission of an offense involving moral 
turpitude, and which is punishable with imprisonment, is libelous 
per se if written or printed and published. 


Damages are recoverable in such case, though no special damages are 
alleged or proven. 


It is libelous per se to charge in a printed publication a person with the 
offense of selling opium, the offense being punishable by imprison- 
ment at hard labor, and its commission involving moral turpitude 
and subjecting the offender to social degradation. 


The statute allowing under a plea of general issue the introduction, in 
defense, of “any matter of law or fact whatever,” it was error to 
refuse defendants’ evidence of the truth of the defamatory matter, 
they having pleaded the general issue but not justification. 


OPINION OF THE COURT BY JUDD, C.J. 


In this case the plaintiff obtained a verdict and a bill of ex- 
ceptions was allowed the defendants. The case was tried in the 
Circuit Court, First Circuit, it being an action of trespass on 
the case in which plaintiff claimed damages of the defendant 
corporation and its manager, for an alleged libel published in 
the Pacific Commercial Advertiser, a newspaper printed and 
published by the said defendants, in the issue of November 30, 
1893. 
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The alleged defamatory words taken from the declaration 
and omitting the inuendoes are as follows: “Gomez and his 
dope. The Portuguese jeweler arrested with opium in his pos- 
session, J, E. Gomez, the jeweler, was arrested last evening 
and charged with having opium in his possession. He was after- 
wards released on bail. The arrest was made in the house of a 
half-Chinaman named Apio, in Nuuanu Valley. Gomez had 
made a contract with another Chinaman to sell him thirty tins 
of the drug. The Chinaman had been furnished with money 
to buy it, and last night was the date set for completing the 
transaction. Just as Gomez was about to pass over the opium, 
the police descended and raked the whole party in.” 

The declaration did not allege special damages, the plaintiff 
relying upon his position that the words of the alleged publica- 
tion were libelous per se. 

At the close of the plaintiff’s case, defendants’ counsel asked 
that the plaintiff be non-suited on the ground that the article 
in question did not contain words libelous (actionable) per se, 
and in such case the special damages must be proved, and none 
had been proved. The Court overruled the motion and the case 
proceeded. 

Are the words in the publication libelous in themselves? 

The law applicable to libel is a creature of growth, derived 
from English and American judicial precedents through a long 
period of time. We have no statutory enactments defining the 
law applicable to civil suits for damage for defamatory words, 
either spoken or written, and we must resort to the principles 
laid down by judges and jurists under the common law. 

The defamatory matter in question comes within that class 
which affects private persons and which “imputes to a person the 
commission of a crime.” Newell on Defamation, ete., p. 67. Or 
as Starkie, Sec. 98, expresses it, “When an indictable offense is 
imputed.” Odgers, Sec. 53, defines the class as “When the words 
charge the plaintiff with the commission of some indictable 
offense.” The English rule seems to be that words, to be action- 
able without proof of special damages, or if written or printed, 
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to be libelous per se, must be such as impute a crime punishable 
with imprisonment, and if punishable by penalty of tine only 
they are not actionable without proof of special damages. There 
has been great fluctuation of opinion in regard to this rule. 
Lord C. J. Holt held that not every charge of misdemeanor was 
actionable—only such as entailed “scandalous” and “infamous” 
punishment. And, since at the present day there are offenses 
which though not indictable are summarily punishable with 
imprisonment, the rule as first stated needs modification. Judge 
Cooley states the law as now settled and accepted by the 
American Courts (Cooley, Torts, pp. 196 and 7, Ed. of 1880), 
viz: “It is agreed upon all hands that it is*not always prima 
facie actionable to impute to one an act which is subject 
to indictment and punishment. Importance in the law of de- 
famation is attached to the inherent nature of the indictable act, 
and also to the punishment which the law assigns it.” Judge 
Cooley adopts the test laid down in the leading case of Brooker 
v. Coffin, 5 Johns. 190. “In case the charge, if true, will subject 
the party charged to an indictment for a crime involving moral 
turpitude, or subject him to an infamous punishment, then the 
words will be in themselves actionable.” He cites approvingly 
Pollard v. Lyon, 91 U. S. 225, where the Supreme Court of 
the U. S. per Clifford, J., say: “Words falsely spoken of a per- 
son which impute to the party the commission of some criminal 
offense involving moral turpitude, for which the party, if the 
charge is true, may be indicted and punished,” are actionable. 

Judge Poland, in Redway v. Gray, 31 Vt. 298, says: “We 
think that in addition to the offense charged being punished cor- 
poreally, it must impute moral turpitude; the true reason why 
assault and breaches of the peace and violation of the liquor 
law are not such offenses as make words charging them action- 
able, is because they do not necessarily, and in a legal sense, 
imply moral turpitude.” 

The grade of the offense is immaterial, whether a felony or 
a misdemeanor. In Massachusetts it is actionable to impute 
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drunkenness or unchastity to a woman, because both are subject 
to “disgraceful” punishment. 

The gravamen of the action seems to be the risk of social 
degradation rather than the risk of punishment. This is recog- 
nized in our statute of criminal libel, where the words to be 
criminal must be such as “directly tend to injure the fame, 
reputation or good name of another person and to bring him 
into disgrace, abhorence, odium, hatred, contempt or ridicule, 
or to cause him to be excluded from society.” 

Conceding that the offense imputed must be one involving 
moral turpitude and (or) attended with the risk of social degra- 
dation, it becomes necessary to ascertain what “moral turpitude” 
is. As defined by Newell, p. 98, the adjective “moral” in this 
connection means “any manner or custom relating to or accord- 
ing to the received and customary rule of right and duty 
between man and man;” “relating to the private and social 
duties of men as distinguished from civil responsibilities.” 
Turpitude signifies moral “baseness, depravity or enormity.” JA. 
And “moral turpitude is defined to be an act of baseneas, vile- 
ness or depravity in the private and social duties which a man 
owes to his fellowmen or to society in general, contrary to the 
accepted and customary rule of right and duty between man 
and man.” Id. 99. 

We are still in uncertainty, for the rule of right and wrong 
is derived from the state of public morals at the time. De- 
finitions of what actionable words are libelous are broad enough 
to allow adaptation of decisions to changes in the social state. 
Offenses that in some crude and debased state of society are 
considered as excusable, would in more refined and enlightened 
conditions be held to be the reverse. 

The question, therefore, for us to decide is whether the 
offense of having opium in possession for sale involves moral 
turpitude and would subject the person to whom the offense 
is imputed to social degradation. This question is for the Court 
and not the jury. The defamatory matter in question seems to 
us to be unambiguous. 
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It would be popularly understood as imputing to the plaintiff 
the offense of being a dealer in opium; of selling opium. By all 
the authorities, if the alleged defamatory matter is plainly un- 
ambiguous, the question of its meaning and character is for the 
Court. Newell, p. 290, and cases cited. 

The mere possession of opium by a private individual was by 
the law in force at the time of the alleged libel, and is now, 
punishable by a fine of not less than fifty nor more than two 
hundred and fifty dollars, or by imprisonment at hard labor 
for a term not less than one month nor more than six months, 
or both, in the discretion of the magistrate. And to import, sell, 
give or furnish opium was punishable by a fine of not less 
than five hundred dollars nor more than two thousand dollars, 
and by imprisonment at hard labor for any term not less than 
six months nor more than two years. 

Though there is a marked difference of opinion in this com- 
munity as to whether the use of opium as a narcotic can be 
prevented by the present law, making it contraband and for- 
bidding its importation, sale or possession (some persons being 
of opinion that a law licensing dealers under restrictive regula- 
tions would be the better policy), the opinion is very general 
that its habitual and continued use effects evil and destructive 
results in the moral and physical nature of the user. This 
general subject, and especially the danger to which the young 
of all races residing in these Islands are exposed from the 
prevalence of the opium habit among Chinese, has for years 
been a matter of public discussion in the legislature and out 
of it. It seems to us that the sense of the community is that the 
conviction of a person as a smuggler of opium, a dealer in it or 
as having it in possession in any quantity, would subject him to 
social degradation, to say nothing of the ignominious punish- 
ment of imprisonment at hard labor that might follow. To a 
citizen of good repute an imputation of an offense of this 
character would be greatly damaging. It would expose him to 
odium or contempt. The offense of selling opium implies a wil- 
lingness on the part of the offender to risk the health and morals 
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of the community for the sake of gain, and this we feel invalves 
a degree of moral turpitude; and we hold the alleged defama- 
tory matter is libelous, and the Circuit Judge was right in 
denying the nonsuit. 

The plea in the case was the “general issue.” It denied the 
truth of each and every allegation in the complaint. 

On the close of the plaintiffs case, the nonsuit being denied, 
the defendants offered to prove the truth of the matter in the 
alleged libel. This was refused by the Judge on the ground that 
upon this complaint the plea of general issue did not put in 
issue the truth of the alleged libel. To this defendant excepted. 

It is well settled according to the common law that in an 
action of this character (for libel or slander) the defendant 
under a plea of general issue cannot be permitted to give in 
evidence any matters tending to establish the truth of the de- 
famatory matter. 2 Greenleaf Evid., Sec. 424. Newell, p. 787. 

At common law if a defendant desires to admit the publica- 
tion of the defamatory words and avoid the consequence by 
asserting the truth of the same, he can do so under a plea of 
justification. And the truth, if pleaded, is a complete defense 
to a civil action of slander or libel. 

The defendants contend that the rule of the common law does 
not apply here in the face of the statute, which allows a de- 
fendant under an answer “denying the truth of the facts stated 
in the petition,” to give in evidence, as a defense to any civil 
action, “any matter of law or fact whatever.” Compiled Laws, 
Secs. 1106 and 1107. 

This statute law has been amended as regards defenses to 
actions upon negotiable securities, requiring an affidavit of 
merits as a prerequisite to an answer. But we know of no 
statutory limitation to the right of a defendant in a suit for libel 
to prove the truth of the alleged libelous matter under a plea of 
general issue. 

The statute above referred to modifies the common law. 
It was therefore error on the part of the Court in refusing to 
allow defendants to put in evidence the truth of the defamatory 
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matter, and for this reason a new trial should be ordered, which 
is done accordingly. 

P. Neumann, for plaintiff. 

W. R. Castle, for defendants. 


REPUBLIC OF HAWAII v. YOUNG HEE (Chinese). 
EXCEPTIONS From CIRCUIT Court, SECOND CIRCUIT. 
SUBMITTED Jerry 3, 1895. Decipep Aucust 5, 1895. 


Jupp, C.J, AND FREAR, J. 


(Mr. Justice Bickerton did not join in the decision, being ill, 
and by stipulation of parties the decision is by the remaining 
Justices.) 


Bribery is the offense described in Section 16, Chapter 29 of the Penal 
Code, on “Obstructing and Perverting Justice.” Though not an 
offense punishable with imprisonment for a longer period than 
two years, which is one definition of felony, it is a felony, because 
under Article 44 of the Constitution of the Republic it is punish- 
able with forfeiture of civil and political rights. 


An indictment for bribery alleged that Y. H. did unlawfully, felon- 
iously and corruptly give to one ©. W. D., a deputy sheriff and 
duly commissioned executive officer, a gift or gratuity, to-wit, the 
sum of twenty dollars, with intent thereby to influence the said 
C. W. D.’s acts as deputy sheriff and executive officer in a pro- 
ceeding and matter then pending, and which might by law come 
or be brought before him as such deputy sheriff and executive 
officer. Indictment held demurrable because the “proceeding or 
matter” in regard to which the bribe was intended to influence the 
officer is not described, so that the Court might see if it was a 
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matter or proceeding in which an official act of the officer to be 
influenced was involved, so that, if influenced, it would obstruct 
or pervert the course of justice. See,Rer v. Ho Fon, 7 Haw. 757. 
Demurrer sustained and new trial ordered on last ground. 


OPINION OF THE COURT BY JUDD, C.J. 


At the trial of this case at the last term of the Circuit Court, 
Second Circuit, a plea to the jurisdiction was made, that the 
offense charged was a misdemeanor, it not being punishable 
by imprisonment for more than two years. Section 2 of Chap. 
1 of the Penal Code defines a felony to be an offense “punish- 
able with death or imprisonment for a longer period than two 
years or by the forfeiture of any civil or political right, and 
also larceny.” “Any offense not appearing to be a felony or 
crime is a misdemeanor.” Act 25 of the Executive and Advisory 
Councils of the Provisional Government conferred jurisdiction, 
subject to appeal, upon all District Magistrates, to hear and 
determine all cases of misdemeanors arising within their res- 
pective districts. 

This case was brought to the Circuit Court upon examination 
and indictment and not by appeal from a District Magistrate. 

The offense charged is that described in Section 16, Chapter 
29 of the Penal Code, whose title is “Obstructing and perverting 
the course of justice.” It is punishable in the statute by 
imprisonment at hard labor not more than two years, or by fine 
not exceeding five hundred dollars. So far forth, then, it is 
a misdemeanor and not a felony. But a felony is also an 
offense punishable by forfeiture of civil or political rights. 
Article 44 of the Constitution of the Republic deprives of the 
right to vote or hold office under the government those who in 
due course of law shall have been convicted of larceny, bribery, 
gross cheat, &c. But it is urged that the chapter and section 
under which this indictment is framed does not name the 
offense there described as “bribery.” It does, however, de- 
scribe an offense which is answerable to the definition of 
“bribery,” to wit, in the case before us, the corruptly giving 
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a gift to an executive officer to influence his official action in 
a given case. The plea was properly overruled. 

The defendant demurred to the indictment on the ground 
“that the averment stating the offense is uncertain, ambiguous 
and unintelligible and does not set out any offense under any 
statute enacted within the Hawaiian Islands.” 

The indictment reads (after stating the office of Mr. Dickey) 
that the defendant did give, &.,—“a gift and gratuity to 
wit: the sum of twenty dollars with intent thereby to influence 
his, the said C. W. Dickey’s, acts as such Deputy Sheriff and 
executive officer in a proceeding and matter then pending and 
which might by law come or be brought before him as such 
Deputy Sheriff and executive officer, contrary to the form 
of the statute,” &c. 

The proceeding or matter should be described. The Court 
should be apprised of the nature of the matter in reference to 
which the acts of the officer were intended to be influenced 
by the bribe. The acts to be criminal should be of a nature 
to pervert or obstruct the course of justice if the officer was 
influenced by the bribe. The indictment should have set them 
out, for if they were not to accomplish a corrupt purpose it 
would not be criminal to give a gratuity to influence the officer 
to do them or to refrain from doing them. The words of the 
statute have been followed in the indictment, but they are 
general words and require a fuller statement of the nature of 
the purpose which the bribe was intended to subserve. 

If this were done, all the particulars would appear; whether 
the object of the bribe was to secure immunity for a past 
offense or to allow violations of law in the future—whether 
the matter was pending or one which might come before the 
officer. 

It is made clear from the evidence in the case that the object 
of the bribe was to secure immunity from arrest of a certain 
Chinese for selling opium and of others for smoking opium 
on his premises. This being a matter necessarily required to 
be proved it should have been averred in the indictment, and it 
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having been raised upon demurrer, the indictment is fatally 
defective in this respect. It would be otherwise if not raised 
by demurrer but by a motion in arrest, for it would have been 
cured by the verdict. 

The trial Court did not have the advantage of full argu- 
ment on this point. We are not sure that this exact point was 
made before it, so that the indictment could be ordered to be 
amended. But it seems to us to be fairly covered by the demur- 
rer interposed, and we feel obliged to hold the indictment was 
demurrable. We order the verdict set aside, the amendment 
to be made and a new trial to be had. 

A. M. Brown, for prosecution. 

P. Newmann and A. Rosa, for defendant. 


JOSEPH O. CARTER, Administrator of the Estate of 
HENRI G. McGREW, deceased, v. THE MUTUAL 
LIFE INSURANCE COMPANY of New York. 


Questions ReskRveD BY Circurr Court, First Crrcutr. 
SUBMITTED Joe 12 1895. Decipep Aveust 15, 1895. 


Jupp, C.J., FREAR, J., AND Mr. CectL Brown, op THE BAR, IN 
PLACE OF BICKERTON, J., ABSENT FROM ILLNESS. 


A policy of insurance was issued to M., payable upon his death, to 
“A. wife of M., if living; if not living to his executors, admuinistra- 
tors or assigns.” M. afterwards obtained in the Circuit Court a 
decree of divorce from A. for her adultery. A. took exceptions to 
the decree, but did not get them certified to the Supreme Court. 
M. subsequently died. Held: 


(1) In an action at law by the administrator of M.’s estate on the 
policy, A. need not be made a party. 


(2) The decree of divorce was absolute and is still in effect. 
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(3) Exceptions to the decree granting the divorce, so far as property 
rights were involved, might have been taken to and argued and 
determined in the Supreme Court, notwithstanding the death of 
the libellant. 


(4) The insurance, so far as the construction of the poticy is ^m- 
cerned, is payable to A., notwithstanding the fact that she was 
not M.’s wife at the time of his death; but, 


(5) By Civ. Code, Sec. 1331, A.’s interest in the policy passed upon the 
divorce to M., to the administrator of whose estate the insurance 
is now payable. 


OPINION OF THE COURT BY FREAR, J. 


This is an action on a policy of insurance issued by the 
defendant company upon the life of Henri G. McGrew for 
$5000 payable upon his death, to “Alphonsine McGrew, wife 
of Henri G. McGrew * * * if living, if not living to his 
executors, administrators or assigns.” The company stands 
ready to pay the money but desires that it be first judicially 
determined who is entitled to it—whether Alphonsine McGrew 
or the administrator of the insured. The doubt upon this 
point is occasioned by the fact that the insured prior to his 
decease obtained a decree of divorce from his wife on the 
ground of adultery, the validity and effect of which decree are 
questioned. 

The contract of insurance was entered into in the Hawaiian 
Islands; the policy is dated September 14, 1892; it was issued to 
Henri G. McGrew upon his application; he retained possession 
of it and paid all premiums upon it; he died October 22, 1894; 
at the time of entering into the contract and until his death 
he was a subject and resident of and domiciled in, these islands; 
J. O. Carter is the duly appointed administrator of his estate, 
all conditions and requirements necessary to be performed ot 
complied with by the decedent or plaintiff have been per- 
formed and complied with. 

The case was tried in the Cirenit Court, First Circuit, jury 
waived, upon agreed facts, and comes here upon the following 
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questions reserved by the Circuit Court on motion of both 
parties: 

1. Is Alphonsine McGrew a necessary party to this ease? 

2. Were H. G. McGrew and Alphonsine McGrew divorced; 
and if so, is the decree of divorce still in effect? 

3. Is the amount due on Henri G. McGrew’s insurance 
payable to J. O. Carter, administrator of the estate of H. G. 
McGrew? 

First, this is not a suit in equity, as by bill of interpleader, 
but an action at law, and therefore, obviously, not only is it 
unnecessary, but it would be improper, to make Alphonsine 
McGrew a party. This is practically conceded by the de- 
fendant. 

Secondly, it appears by the agreed statement of facts inclu- 
ding the record in the divorce case, which is made a part of the 
agreed statement, that on the 24th of August, 1894, an abso- 
lute decree of divorce from the bonds of matrimony was decreed 
by the Circuit Court, First Circuit, of the Hawaiian Islands, 
in favor of Henri G. McGrew against his wife, Alphonsine 
McGrew, for adultery on her part; that on the 27th of the 
same month it was stipulated that it should not be incumbent 
upon libellee’s counsel to present his bill of exceptions until 
one week after he had been furnished with a transcript of 
the evidence; that on the 24th of September following he was 
furnished with such transcript; that on the 1st of October 
following he filed a paper purporting to be a bill of exceptions; 
that on the next day libellant’s counsel moved the Supreme 
Court to set the cause for hearing on the alleged bill of ex 
ceptions, but that libellee’s counsel objected on the ground 
that the bill had not been signed or allowed by the Circuit 
Court, and that the motion was denied on that ground; that 
Henri G. McGrew died on the 22d of the same month; and 
that no bill of exceptions was ever allowed by the Cireuit Court. 

The statute (Comp. L., p. 437) provides that in matters of 
divorce, “Any party aggrieved by any order or decision of 
the Circuit Court, may except thereto, and his exceptions shall 
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be duly noted, and certified to the Supreme Court, and no order 
or decree for a divorce shall be made absolute until such 
exceptions shall have been disposed of. Said exceptions shall 
be argued and determined in the Supreme Court, sitting 
in banco, and if the Court in banco shall be of opinion that 
the order or decision excepted to in said Circuit Court was 
erroneous, they shall so certify, and thereupon the case shall 
be heard anew.” 

It is argued in the first place that the decree of divorce never 
became absolute because the alleged exceptions were never 
argued and determined in the Supreme Court. 

The practice here in divorce as in other law cases has usually 
been to enter at once in the Circuit Court an absolute decree 
or judgment, which is subject to be set aside by the Supreme 
Court on exceptions. This is what is meant bv the provision 
of the statute that “no order or decree for a divorce shall be 
made absolute until such exceptions shall have been disposed of.” 
An absolute decree is made at once, but, if excepted to, it may 
be set aside by the Supreme Court. If not excepted to, it is 
and remains absolute. This has been the construction placed 
upon the statute in practice and is in harmony with the more 
general provisions and the practice thereunder, relating to 
exceptions in all law cases. Laws of 1892, Ch. 57, Secs. 72-78. 
The “exceptions” referred to in the statute are “exceptions 
allowed” or “certified to the Supreme Court.” If they were 
merely exceptions alleged to have been made by counsel, 
whether allowed or certified or not by the Court, and if no 
absolute decree could be made until such exceptions were 
argued and determined in the Supreme Court, it would be 
in the power of the party against whom a decree of divorce 
has been made to forever prevent the decree from becoming 
absolute by merely filing alleged exceptions, perhaps wholly 
“anconformable to truth,” and never following them up, or 
attempting to have them allowed or certified, but on the con 
trary resisting all endeavors on the part of the opposite party 
to have them disposed of. In this case it appears that no 
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exceptions have ever been allowed or certified to the Supreme 
Court, and from all the circumstances, it would seem that the 
libellee had abandoned her intention, if she ever had any, of 
getting any exceptions allowed if she could, and having them 
argued and determined in the Supreme Court. 


But it is further argued that the divorce case was abated by 
the death of Henri G. McGrew and that even if the libellee 
had desired to take further action on her alleged exceptions, 
she could not have done so. It seems to us that if the libellee 
had not for other reasons lost her right to take the case to the 
Supreme Court on exceptions, she might have done so even 
after the death of the libellant. Such seems to be the current 
of authority as to decrees granting divorces in so far as property 
rights are involved. See Shafer v. Shafer, 30 Mich. 163; 
Downer v. Howard, 44 Wis. 82; Wren t. Moss, "UL 72; 
Danforth v. Danforth, 111 Tl, 286; Thomas v. Thomas, 57 
Md. 504, referred to in 5 Am. & Eng. Enc. 773; Wilson v. 
Wilson, 73 Mich. 620; Barney v. Barney, 14 Ia. 189; Kimball 
v. Kimball, 44 N. H. 122. 

Thirdly, assuming, then, that the parties were divorced, who 
is entitled to the insurance? It is argued that since it is pay- 
able to “Alphonsine McGrew, wife of Henri G. McGrew,” 
payment to her is conditioned upon her being his wife at the 
time of his death, and that since a divorce had taken place 
she was not then his wife. No such condition can fairly be 
implied from the words of the policy. The insurance is payable 
to the person named “Alphonsine McGrew,” and the only con- 
dition annexed to the payment to her is that she shall 
be living at the time of the death of the insured. The 
words are “if living.” The words “wife of Henri G. 
McGrew” are words merely of description, not of condi- 
tion. What provision the insured might have made, had 
he contemplated the possibility of a divorce is not for us to 
say or to give effect to. The policy must be construed as it is. 
That the word “wife” as here used is merely descriptive, and 
that the insurable interest of the beneficiary need not continue, 
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or that there need not even be an insurable interest in the first 
place, the insurance having been effected by the insured and 
not by the beneficiary, see Conn. £c., Co. v. Schaefer, 94 U. 
S. 457; Vivar v. Knights of Pythias, 52 N. J. Eq. 455; 
McKee v. The Phoenix £c., Co. 28 Mo. 383; Overbeck v. 
Overbeck, 155 Pa. St. 5. 

But it is provided by statute (Civ. Code, Sec. 1331) that 
“when a divorce is decreed for the adultery or other offense 
amounting thereto, of the wife, the husband shall hold her 
personal estate forever.” By this statute, the interest of 
Alphonsine McGrew under this policy passed upon the divorce 
to her husband, and the insurance is now payable to the admin. 
istrator of his estate. The policy and her interest under it 
were personal estate, and, the contract having been entered into 
in these islands, the divorce having been granted here, 
and the parties having been domiciled here, the beneficiary must 
be determined by the laws of these islands. 

The first question reserved must be answered in the negative, 
the other two questions in the affirmative, and the case is re- 
manded to the Circuit Court for such further proceedings as 
may be proper. 

Carter & Kinney, for plaintiff. 

W. R. Castle, for defendant. 
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EMELE (w) v. CHARLES WILLIAMS, Administrator Es- 
tate of A. W. HAALILIO, deceased. 


Exceptions From Circuir Court, FOURTH CIRCUIT. 


SUBMITTED OcToBER 1, 1895. Decrpep OctToBER 9, 1895. 


Jupp, GJ, FREAR, J., anD Crrcuir JupGE WHITING, WHO SAT 
IN PLACE OF Mr. Justice BICKERTON, ABSENT FROM ILLNESS. 


A complaint in replevin alleged that certain horses, the property of 
the plaintiff, had been wrongfully and contrary to the rights of 
the plaintiff, taken possession of and withheld from the plaintiff 
by the administrator. A “claim” for the restitution of the horses 
had been presented to the administrator, which he rejected. Suit 
was not brought to enforce said claim within two months 
from the rejection. 


Held, that the statute limiting the time within which suits must be 
brought against administrators (Compiled Laws, pp. 396-7) does 
not apply. 


OPINION OF THE COURT BY JUDD, C.J. 


It appears by the summons in this case that an action of 
replevin was brought by plaintiff in the District Court of 
Hamakua, Hawaii, against the defendant, claiming that he had 
wrongfully and contrary to the rights of the plaintiff taken 
possession of and wrongfully withheld certain horses, nine in 
number (describing them), the property of the plaintiff. The 
defendant pleaded the probate statute of limitations and showed 
the Court that a “claim” for the horses had been sent him by 
plaintiff which he had rejected and that action thereon had 
not been brought within two months thereafter. This plea 
was overruled and on the evidence the magistrate found for 
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the plaintiff and awarded her the possession of the horses. 
The defendant took an appeal to the Circuit Court, Fourth 
Circuit, and it came before that Court on the 10th of last July, 
when the defendant pleaded in bar that the action was not 
brought within two months after the rejection by the adminis- 
trator of the claim of the plaintiff. The Cireuit Court sus- 
tained the plea and rendered judgment for defendant and the 
plaintiff brought exceptions to this Court. 

The statute under consideration is that of 1868 (Compiled 
Laws, pp. 396-7). It is entitled “An Act to limit the time 
within which claims of creditors against the estates of deceased 
persons shall be presented and suits be commenced to enforce 
rejected claims,” &c. It requires that an executor or adminis- 
trator shall advertise immediately upon appointment, a notice 
to “all creditors of the deceased to present their claims,” &c., 
“within six months from the day of such publication.” Section 
3 prescribes that “if the claim be rejected by the administrator 
or executor, a suit must be brought upon it against the adminis- 
trator or executor within two months after such rejection, or 
within two months after the same becomes due, or it will be 
forever barred.” 

The action of replevin is to recover from the party in posses- 
sion specific property alleged to be wrongfully detained from 
the plaintiff, and the plaintiff, the party claimant, is not a 
creditor of deceased’s estate, and her claim is not within the 
statute in question. (Compiled Laws, p. 396.) 

The plea is overruled and the exceptions are sustained. The 
case is remanded to the Circuit Court, Fourth Circuit, for 
further proceedings. 

W. A. Kinney, for plaintiff. 

C. Brown, for defendant. 
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JOHN EMMELUTH v. JOHN COOK. 
EXCEPTIONS FROM Circuit Court. First Circuit. 
Supmirrep OCTOBER 8, 1895. Dectpep OcToBer 14, 1895. 


Jupp, C.J., FREAR, J., anp Crrcurr JupGe WHITING, IN PLACE 
oF BrexErtron, J., ABSENT FROM ILLNESS. 


A pledgor of a benefit certificate, of the nature of a life insurance 
policy, in the absence of an agreement to the contrary, impliedly 
undertakes to keep the certificate alive so long as it remains as 
security, and if he fails to pay the assessments as they become 
due the pledgee may do so and recover the amounts so paid from 
the pledgor in assumpsit, even though the payments were made 
by the pledgee after a repudiation of responsibility by the pledgor. 


OPINION OF THE COURT BY FREAR, J. 


In January, 1892, the defendant, being unable to meet the 
assessments payable upon the benefit certificates of himself 
and his wife as companions of the American, Legion of Honor, 
delivered the certificates to the plaintiff as security for advances 
to be made by the plaintiff to pay such assessments, the advances: 
to bear interest at the rate of nine per cent. per annum. This 
action of assumpsit is brought to recover the advances so made 
from February 1, 1892, to January 3, 1895, amounting to 
$1014.00 and $142.11 interest. 

The defendant claimed that he was not personally liable, 
that he did not promise to reimburse the plaintiff, but that the 
latter was to pay the assessments, if at all, solely on his own 
responsibility, and look for reimbursement only to the moneys 
payable on the certificates upon the death of the defendant or 
his wife respectively, the certificates being somewhat of the 
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nature of life insurance policies. He also claimed that, what- 
ever may have been the agreement prior to September, 1894, 
he was in no way liable for payments made thereafter, as he 
had at that time repudiated all responsibility in the matter. 

The jury, however, in finding for the plaintiff for the full 
amount of the claim, must have found, in view of the evidence 
and the instructions of the Court, that all assessments paid by 
the plaintiff up to September, 1894, were paid by him at the 
request of the defendant and upon the promise of the defendant 
to reimburse him as soon as he, the defendant, should be able 
to do so; that the defendant was able to do so, he having become 
entitled to a legacy of several times the amount of the claim; 
and that the certificates were held by the plaintiff as security 
for the repayment of the advances. 

The only question to be considered on the exceptions is 
whether the jury were correctly charged in substance that upon 
these facts the law would imply a promise on the part of the 
defendant to repay assessments advanced even after notice to 
discontinue them, if it were necessary for the plaintiff to pay 
them in order to preserve his security for the prior payments. 


It is well settled that where one is obliged to pay for his own 
protection what it is the duty of another to pay, the law implies 
both a request to pay and a promise to reimburse. It must 
be taken as a fact in this case that the plaintiff was obliged 
to make the subsequent payments in order to preserve his 
security for the prior payments, for the certificates would 
become void if the assessments were not paid. Was it, how- 
ever, the duty of the defendant to keep the certificate or policy 
alive until he had paid to the plaintiff the amount of the debt 
for which the certificate was pledged as security? This ques- 
tion is not without difficulty, but it seems to us upon general 
principles that, in the absence of an agreement to the contrary, 
when one pledges a security of this nature, he impliedly under- 
takes to keep it alive for the benefit of the pledgee so long as 
it remains as security for his debt, and that therefore, upon his 
default, the pledgee is entitled to do what he, the pledgor, 
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should have done and to look to him for reimbursement. This 
seems to be the law elsewhere in the case of pledges or ordinary 
policies of insurance so far as can be judged from references 
in text books to cases which are not in our library. See, for 
instance, Biddle on Ins., Secs. 328, 329, and 18 Am. & Eng. 
Ene. 658, Note 4. And the reason would seem to be stronger 
in cases of benefit certificates of the kind in question which 
possess no cash or paid up value upon surrender. 

The other questions raised by the bill of exceptions were 
abandoned. 

The exceptions are overruled. 

Carter & Kinney and S. M. Ballou, for plaintiff. 

J. A. Magoon and Paul Neumann, for defendant. 
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IGNACIO DE FRAGA v. THE PORTUGUESE MUTUAL 
BENEFIT SOCIETY OF HAWAIIL 


Exceptions FROM Circuit Court, First Circuit. 
SUBMITTED JULY 8, 1895. DECIDED OCTOBER 18, 1895. 


Jupp, C.J., FREAR, J., anp Crrcurr Jupcz Cooper, IN PLACE 
oF BICKERTON, J., ABSENT FROM ILLNESS, 


The mere statement in a bill of exceptions that “the learned Judge 
improperly admitted the records in a former case” is not sufficient 
to bring to this Court the question of the admissibility of the 
records as evidence, 


In an action against a beneficial association for sick benefits, the 
records of a similar former action are admissible to show the 
status of the plaintiff as a member of the society and entitled to 
sick benefits at the date from which such benefits are claimed. 


An exception to a “decision and the findings of law and of fact therein” 


is too general to be considered. 


A finding of fact by the Court in a jury waived case, like the verdict 
of a jury, cannot be set aside if there is sufficient evidence to 
support it. 


A beneficial association cannot at will terminate its liability to pay 
sick benefits to a member entitled thereto. 

A point not raised in the trial court cannot as a rule be considered 
in this Court. 


A member of a beneficial association may sue for sick benefits in a 
court of law, if he has not been allowed a fair hearing in the 
tribunals provided by the by-laws of the society. 


OPINION OF THE COURT BY FREAR, J. 


This is an action for sick benefits from November 9, 1893, 
to September 19, 1894, at the rate of $1.25 per day, amounting 
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to $314 and interest thereon, which the plaintiff claims to be 
payable to him under the by-laws of the defendant corporation, 
of which he is a member. 

The action was tried by the Circuit Court, jury waived, and 
judgment rendered for the plaintiff. The defendant brings 
the case here on two alleged exceptions. 

One relates to the admissibility of the records of a former 
case as evidence to show the status of the plaintiff as a member 
of the defendants society in good standing and entitled to sick 
benefits on November 8, 1893, the date to which he recovered 
sick benefits in the former action and from which he claims 
the same in this action. The statement in the bill of exceptions 
that “the learned Judge improperly admitted the records in a 
former case,” is insufficient. Not only is it too vague but it 
does not show that any objection was made at the trial to the 
admission of the evidence or that any exception was taken 
thereto or, if taken, allowed. We may, however, add that we 
see no reason why the evidence was not admissible. 

The other exception was taken to the “decision and the find- 
ings of law and of fact therein.” Such an exception is too 
general and indefinite to be considered. The object of an 
exception as contemplated by the statute is to bring to this 
Court a specific question of law upon which the trial court 
has erroneously ruled to the prejudice of the party excepting, 
and not to enable a party to cast the entire case upon the court 
for review. Such a loose method of practice is unfair to both 
the opposite party and the court. See Spencer v. Dodd, 7 
Haw. 200; Ahlo v. Atau, 8 Haw. 70; Curry v. Porter, 125 
Mass. 94; Harriman v. Sanger, 67 Me. 442. 

But while holding that this exception should be dismissed 
on the ground that it is too general, yet as there has been some 
laxity in this respect in the past, we shall in this case consider 
briefly the points raised by counsel in their brief, especially 
as the result will be the same. 

First, that the granting of sick benefits in the first instance 
was irregular for the alleged reason that the plaintiff had not 
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furnished the required physician’s certificate. The finding of 
the trial court was one of fact, and, like the verdict of a jury, 
cannot be set aside, there being sufficient evidence to support 
it. Without saying whether the by-laws made such a certificate 
a prerequisite in a case of this kind, it is sufficient to say that the 
record in the former case was strong, if not conclusive evidence, 
that the grant of sick benefits was in fact regular in the first 
instance. 

Secondly, that if the society waived the requirement of the 
certificate in the first instance, it afterward terminated the 
waiver by its refusal to continue the benefits and by its answer 
and defense in the first case. If, as found to be a fact by the 
trial court, the grant was regular in the first instance, a mere 
refusal to pay could not terminate the liability. 

Thirdly, that, if the plaintiff is only temporarily sick, he 
belongs to the class entitled to “simply medical attendance and 
medicines,” and not to the class entitled to $1.25 per day, since 
his illness does not wholly prevent him from working. This 
point is based on an erroneous English translation of the by- 
laws, the original of which in the Portuguese language is an 
exhibit in the case. 

Fourthly, that the plaintiff, if entitled to any benefits at all 
belongs to the class of incurables, and since he has been a mem- 
ber of the society less than eight years, is entitled to not more 
than $1 per day under the by-laws. The trial court found 
as a fact that the proper steps had not been taken by the society 
to remove the plaintiff from the sick-list and place him on the 
incurable list, and this finding cannot be set aside as unsup- 
ported by the evidence. 

Fifthly, that the trial court had no jurisdiction, for the 
reason that the by-laws of the society provide for the adjudi- 
cation of claims by its own tribunals, and that the plaintiff 
is bound by the by-laws. This point was not raised in the 
trial court, and therefore cannot be considered here. But it 
is argued that a question of jurisdiction may be raised at any 
stage of the proceedings. Granting, for the purpose of argu- 
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ment, that this is so where the court is entirely without juris- 
diction of the subject matter, it does not appear that the court 
was without jurisdiction in this case. For, supposing the by- 
laws do provide for the adjudication of claims of this nature 
in such a way as to ordinarily preclude a member from having 
recourse to the courts whether he has first exhausted his reme- 
dies in the society or not, yet if the action of the society has 
been such as to prevent him from pursuing the course pre- 
scribed by the by-laws, or if he has not been given a fair 
hearing, it is well settled that he may have recourse to the 
courts of law. In other words, the trial court was not neces- 
sarily without jurisdiction, and it is not for this court to review 
the evidence as to the proceedings taken by the plaintiff in the 
tribunals of the society in order to pass as a trial court upon 
their regularity. 

The exceptions are dismissed. 

A. 8. Hartwell and W. L. Stanley, for plaintiff. 

J. A. Magoon and W. K. Hdings, for defendant. 


MARIA KAANAANA (w) v. KEAHI (w), F. W. WUN- 
DENBERG, Administrator with the will annexed of 
MAHOE (w) and C. P. KANAKANUI (k). 


EXCEPTIONS FROM CIRCUIT Court, First CIRCUIT. 
SUBMITTED OCTOBER 4, 1895. DeEcipED OctToBER 18, 1895. 


Jupp, C.J., FREAR, J., anD S. K. KANE, A MEMBER OF THE 
BAR, WHO SAT IN PLACE OF Mr. Justice BICKERTON, AB- 
SENT FROM ILLNESS. 


There being sufficient evidence to sustain the verdict, a new trial is 
refused, 
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OPINION OF THE COURT BY S. K. KANE. 


This is an action of ejectment to recover a piece of land sit- 
uated at Manana-iki, Ewa, Island of Oahu, Royal Patent No. 
6240, L. C. A. 7723, to Hopoe. 


This case was tried at the November term, 1894, of the 
Circuit Court, First Circuit, before Judge Cooper and a jury, 
and resulted in a verdict for defendants. It comes to this court 
upon exceptions to the refusal of the presiding Judge to grant 
plaintiff’s motion for a new trial based on the ground:—That 
the verdict was contrary to the law and the evidence. 

It appears by the evidence sent up that Hopoe, a native 
Hawaiian, the patentee, died intestate after the “small pox” in 
1853, leaving no issue. 

The plaintiff claims that Keaka (k) and Keaumaluhia (w) 
were the father and mother of Hina (k), Lua (k) and Hopoe 
(k), the patentee. They all died except Holau (w), the 
daughter of Hina (k) aforesaid, who sold the land in question 
to the plaintiff by deed executed by Holau (w) and her husband, 
Makanui, March 11, 1889; recorded in Book 114, page 328. 

The defendants claim by descent through Kaaiakia (k), the 
son of Kamaukoli (k), the brother of Hopoe, the patentee. 

The real issue in this case is a question of fact whether 
Holau (k), as claimed by the plaintiff, or Kaaiakia (k), as 
claimed by the defendant, was the real heir of Hopoe, the 
patentee. 

This question was left entirely to the jury to decide upon 
the evidence. 

It appears in the evidence sent up that a lease was made by 
Kaaiakia (k) to plaintiff’s husband, Kaanaana, on January 
26, 1880, which was admitted in the testimony of Maria Kaana- 
ana, the plaintiff, and who paid rent to Kaaiakia (k) after her 
husband’s death. Therefore it seems to us that the plaintiff 
in this ease recognized the title of Kaaiakia, the one from 
whom the defendants claim. 
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The only question before us is whether the verdict was con- 
trary to the law and the evidence. 

After hearing the arguments of counsel and carefully review- 
ing the evidence on both sides, we find sufficient evidence to 
sustain the verdict. The credibility and weight of the evidence 
was within the province of the jury. We overrule the ex- 
ceptions. 

J. K. Kahookano, for plaintiff. 

J. A. Magoon and W. A. Kinney, for defendants. 


CHUN LAI v. MANG YOUNG, GIN TAT, KALUNA, 
WONG CHEONG, KEANAHUNA, MIKELA, PUU, 
KUPIHEA, LULIA, VIKOLI and MANUEL 
FRANKS. 


APPEAL FROM COMMISSIONER OF Water Rucuts, DISTRICT oF 
HonoLu.u 


Supmittep DECEMBER 26, 1893. DEcIDED OcToBER 238, 1895. 
Jupp, C.J., BICKERTON AND FREAR, JJ. 


Decision of the Commissioner on a question of water rights reversed 
on the evidence. 

A mere continuance is not a hearing for the purpose of taxation of 
costs under Chap. XXVI, Sec. 5, Laws of 1888. 


OPINION OF THE COURT BY FREAR, J. 


This is a controversy respecting the location of the dams of 
the Palikea and Laimi auwais and the relative amounts of water 
which these auwais are entitled to take from the Nnuanu 
stream. These auwais tap the stream on opposite sides, and 
until recently the Laimi dam was a short distance below the 
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Palikea dam, but not long before this controversy arose, the 
Laimi auwai was extended up along the bank of the stream 
so as to take water from the Palikea dam. 

The plaintiff (whose land is watered by means of the Laimi 
auwai) contends that each auwai is entitled to one-half of the 
water in the stream, that the point of division is the Palikea 
dam, and that it is immaterial whether the water to which the 
Laimi auwai is entitled is brought down part way in the natural 
bed of the stream and then turned into the auwai, as formerly, 
or brought down all the way in an artificial ditch. The de- 
fendants (whose lands are watered by the Palikea auwai and 
who filled up the extension of the Laimi auwai as soon as it was 
made) contend that their auwai is entitled to take all the water 
that its loose stone dam will turn into it, and that the Laimi 
auwai is entitled only to the overflow and seepage from the 
Palikea dam. 

The commissioner awarded one-third of the stream to the 
Laimi, and two-thirds to the Palikea auwai. This finding is 
not supported by the evidence. 

The evidence shows that the Palikea dam was always made 
entirely across the stream and that there never was an open 
run as found by the commissioner; also that while formerly 
there was generally a flow over as well as seepage through the 
Palikea dam sufficient to fill the Laimi auwai, yet that then 
at times, because of drought, and more recently much of the 
time, because of the action of the Government in taking water 
at a higher point, there has been only seepage through and no 
flow over the Palikea dam, and that notwithstanding the di- 
minished quantity of water, the amount flowing in the Palikea 
auwai does not appear to have ever been diminished for the 
benefit of the Laimi auwai. The evidence also seems to show 
that it has been customary all along the Nuuanu stream for 
each auwai to take its accustomed amount of water even if at 
times requiring all the water in the stream, without reference 
to lower auwais, each auwai depending chiefly upon springs 
between its dam and the dam next above. The decision of the 
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commissioner was based in part upon the comparative areas 
of the lands irrigated by the auwais, but the evidence on this 
point, though not very definite would seem to indicate that the 
Palikea auwai irrigates four or five times as much land as the 
Laimi auwai. 

It seems to us that the Palikea auwai is entitled to the amount 
of water which has usually been turned into it by its loose 
stone dam and that the Laimi auwai is entitled only to the 
overflow and seepage. 

The commissioner taxed costs for a continuance as for a 
hearing. The mere sitting and adjournment to another day 
is not a “day’s hearing” within the meaning of the statute. 
(Laws of 1888, Chap. XXVI, Sec. 5.) 

The decision of the commissioner is reversed, and the com- 
plaint dismissed, costs to be paid by the plaintiff. 

W. C. Achi and J. M. Davidson, for plaintiff. 

J. A. Magoon, X. K. Kane and J. K. Kaulia, for defendants. 


REPUBLIC OF HAWAII v. LEE YIOK. 


EXcEPTiIons FROM Crrcurr Court, First Crrcurt. 
SUBMITTED OCTOBER 2, 1895. DeEcipED OcroBER 28, 1895. 


Jupp, C.J., BICKERTON AND FREAR, JJ. 


On a charge of having opium in possession it is not incumbent upon 
the prosecution to prove facts showing that its possession by 
defendant was unlawful. 

Acts 12 and 77 of the Provisional Government restricting the importa- 
tion and sale of opium and preparations thereof are not uncon- 
stitutional. 


OPINION OF THE COURT BY JUDD, C.J. 


The defendant was convicted in the Circuit Court, First 
Circuit, at the last term thereof, of the offense of having 
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opium unlawfully in possession. The case comes to us on ex- 
ceptions to the presiding Judge’s refusal to charge as requested 
by defendant’s attorney, and to the charge of the court as 
given. 

The main question raised is whether the prosecution was bound 
to prove, on this charge, such facts as would show that the pos- 
session of the opium by defendant was unlawful. The trial 
Judge held that the prosecution was not required to prove a 
negative—i. e., that the opium was not obtained from the 
Board of Health, ete., and that it was incumbent upon the 
defendant to show, if he could, that his possession of the opium 
was lawful. 

So far as the public is concerned, opium is contraband. Its 
importation and sale are forbidden by law. Only the Board 
of Health can import it, and for medicinal purposes only. Phy- 
sicians only can obtain it from the Board of Health, and can 
dispense it only medically. See Acts 12 and 77 of the Pro- 
visional Government. 

In 1865 this court held, in Rer v. Gillingham, 2 Haw. 750, 
that where a person is charged with selling spirituous liquors 
without a license, the burden of proof was upon him to show that 
he had a license. This rule was based upon the proposition that 
where the subject matter of a negative averment lies peculiarly 
within the knowledge of the other party, the averment is taken 
as true unless disproved by that party. Jd. and cases cited. 

This principle has been followed in prosecutions for unlicensed 
sales of liquor, and the same principle applies to the importation, 
sale and possession of opium. 

If the defendant in this case acquired possession of the opium 
from the Board of Health or through other lawful channels, it 
was a fact peculiarly within his knowledge, and he should have 
shown it. This principle does not violate the presumption of 
innocence until proved guilty. There are often facts in connec- 
tion with the proof of the possession of opium that show that it 
was unlawful. We held in Prov. Govt v. Gertz, 9 Haw. 293, 
that the unexplained presence of opium in defendant’s other 
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goods was prima facie evidence of his intent to import the 
same. See also Rex v. Ah Sing, 5 Haw. 553. We find no error 
in the Judge’s rulings and charge on this point. 

The above is the only point enlarged upon in defendant’s 
brief, but there is also an exception taken to the trial Judge’s 
overruling the objection made that the law under which he was 
charged is unconstitutional. The constitutionality of an opium 
law similar in terms to the present was the subject of discussion 
in Rex v. Yatsing, 3 Haw. 672, and the statute was upheld, 
though attacked upon grounds similar to those preferred in this 
case. Upon the subject of the title to an Act of the Legislature, 
we refer to In re Walker, 9 Haw. 172-3. 

We therefore overrule the exceptions. 

A. W. Carter, Deputy Attorney-General, for prosecution. 

E. P. Dole, for defendant. 
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EDMA G. TROUSSEAU v. BRUCE CARTWRIGHT and 
HUGH McINTYRE, Executors of the Will of 
GEORGE D TROUSSEAU, deceased. 


EXCEPTIONS FROM Circuit Court, First Circuit. 


SUBMITTED SEPTEMBER 380, 1895. DECIDED OctroBER 29, 1895, 


Jupp, C.J., Frear, J., anp E. P. Dote, Esq., A MEMBER OF 
THE Bir, IN PLACE op Mr. Justice BICKERTON, ABSENT 
FROM ILLNESS. 


The agreement sued on and set forth in the opinion of the Chief 
Justice is supported by a sufficient consideration. 


It was both made and to be performed in this country, although ex- 
ecuted by one of the parties thereto in Paris, France. 


The capacity of a married woman to contract is governed by the ler 
loci contractus. 


A separated wife domiciled in a foreign country may contract with her 
husband in this country. 


A widow may sue the representatives of her deceased husband upon 
a valid contract made with him. 


OPINION OF THE COURT BY JUDD, C.J. 


This action is assumpsit by Madame Edma G. Trousseau, 
widow of the late George P. Trousseau, against his executors 
upon a contract in writing made in 1882, signed by plaintiff 
in Paris, France, on the 10th June, and in Honolulu on the 
13th July by G. Trousseau, the decedent. The agreement 
is in the French language, of which an English translation is 
furnished as follows: 


“Tt has been agreed and arranged as follows between the 
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undersigned, Mr. George Phillipe Trousseau, living at Honolulu, 
Sandwich Islands, of the one part, and Madame Edma Gene- 
vieve, living at Paris, boulevard Hausmann, No. 64, having 
been married, but now separated from the said George Trous- 
seau, of the other part:— 


ARTICLE 1. 


Monsieur Trousseau admits as absolutely correct the account 
of the claims and demands proved by Madame Trousseau, on 
the 11th of March, 1882, which said account amounts to the 
sum of one hundred and fifty thousand, eight hundred and 
sixty-five franes and fifty centimes. 


ARTICLE 2. 


Monsieur Trousseau engages to pay immediately to the French 
Consul at Honolulu, to the credit of Madame Trousseau’s 
account at Paris, a sum sufficient to form a capital of twenty 
thousand francs, payable at Paris in French money to Madame 
Trousseau upon her receipt for the same. 


ARTICLE 3. 


Monsieur Trousseau engages to pay henceforth upon the same 
conditions on ‘the first day of January of each year, and for the 
first time on the 1st day of January, 1884, to the French Consul 
at Honolulu, a sum sufficient to form a capital of five thousand 
francs, payable at Paris each year in French money to Madame 
Trousseau upon her receipt for the same. 

This sum of five thousand francs is considered and regarded 
as interest on the capital of one hundred and thirty thousand, 
eight hundred and sixty-five francs and fifty centimes, which 
will remain due from Mons. Trousseau to Madame Trousseau 
after the payment of the sum of twenty thousand francs, of 
which mention has been made above. 

Mons. Trousseau engages, if his circumstances allow him 
and as soon as they allow him, to discharge the total amount 
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of his debt to Madame Trousseau, by paying over to her the 
capital which will remain due to her. 


As soon as this capital is reduced to one hundred thousand 
francs, the annual sum of five thousand francs settled as above, 
will decrease in proportion as the total debt is extinguished, 
this annual sum of five thousand francs commencing from 
this period being considered as the interest at the legal rate in 
France, namely, five per cent. of this capital of one hundred 
thousand francs. 


ARTICLE 4. 


In case of the death of Madame Trousseau, Monsieur Trous- 
seau undertakes to perform the preceding obligations on behalf 
of his two sons. 


ARTICLE 5. 


If Monsieur Trousseau should leave Honolulu, he undertakes 
to notify the French Consul of the place where he proposes to 
establish his new residence. 


ARTICLE 6. 


Upon these conditions and immediately after the first pay- 
ment to the French Consul at Honolulu of the sum sufficient 
to form a capital of twenty thousand francs, payable at Paris 
in French money, Madame Trousseau undertakes to discontinue 
forthwith the proceedings instituted by her against Mons. 
Trousseau at Honolulu, and to withdraw the demand made 
by her before the Court of Hawaii. 


ARTICLE 7. 


The present articles of agreement should be performed in 
good faith on the part of both parties, and in the event of non- 
payment of any of the sums above mentioned at the date when 
it falls due, Madame Trousseau will be at liberty to renew 
the proceedings upon the mere information which shall have 
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been given to her by the French Consul at Honolulu, that the 
sum of money has not been paid at the date when it fell due. 

This agreement is made in three originals, one for Mons. 
Trousseau, the second for Mme. Trousseau, and the third for 
the Bureau of the French Consulate at Honolulu. 

At Paris, the tenth day of June, A. D. 1882, for Mme. 
Trousseau, and at Honolulu the thirteenth day of July, 1882, 
for Mons. Trousseau. 

In approval of the foregoing instrument. 

(Signed) E. TROUSSEAU. 
nee VAUNOTS. 


In approval of the foregoing instrument. 
(Signed) G. "Tposspag 


The bill of particulars claims, amount of principal due and 
unpaid as per the agreement executed by defendant July 13, 
1882—$26,173 and interest on the said sum from 1st January, 
1894, at 5 per cent., $1158.16; total, $27,331.16. 

The complaint, after pleading the agreement, sets out inter 
alia that the decedent, in pursuance thereof, paid the sum 
of five thousand francs annually to the plaintiff to the end of 
the year 1893, but paid nothing on the principal sum of one 
hundred and thirty thousand, eight hundred and sixty-five 
francs and fifty centimes. That the agreement declared on 
was made in consideration that the plaintiff would forbear to 
proceed in a certain action then pending in the Supreme Court 
of the Hawaiian Islands, brought by her against said George 
P. Trousseau to recover the sum of $37,862.28 then due, owing 
and payable by the said George P. Trousseau to plaintiff upon 
the judgment of a French Court, and that plaintiff, upon the 
execution and delivery of said agreement, discontinued her said 
action, and that at the date of the agreement declared on she 
(plaintiff) was separated from her said husband by decree of a 
French Court, and said decree was, and until his death re- 
mained, in full force and effect, and that by the law of France 
and also by the law of Hawaii, at the date of said agreement, 
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plaintiff had the right to make contracts and bring suits thereon 
in her own name as if she were a feme sole. 

The defendants, executors, interposed a demurrer, alleging 
as grounds: 


1. The complaint is insufficient in law. 

2. The agreement sued on is void for want of a good, suffi- 
cient and valuable consideration. 

3. The alleged contract sued on is inoperative and of no 
effect, being an attempted contract between husband and wife. 


The demurrer was sustained by Circuit Judge Cooper, on the 
ground (first) that the agreement does not show any consider- 
ation for the promise to pay the principal sum, but only the 
interest, a forbearance by plaintiff upon Mons. Trousseau’s 
promise to pay interest which he was bound to pay without 
any new promise and (second) because the parties being sepa- 
rated but not divorced, the statute of 1888, would not authorize 
a suit by the wife against her husband or his personal repre- 
sentatives. 

The law is well settled that forbearance to exercise a right 
is a good consideration. “A valuable consideration, in the 
sense of the law, may consist in some right, interest, profit or 
benefit accruing to the one party or some forbearance, detri- 
ment, loss or responsibility given, suffered or undertaken by the 
other.” Currie v. Misa, 10 L. R. Exch. 162. 

“The consideration upon which an assumpsit shall be founded 
must be for the benefit of the defendant or to the trouble or 
prejudice of the plaintiff. And therefore a promise in con- 
sideration of the forbearance of a suit is good; for that is for 
the benefit of the defendant, though the action is not dis- 
charged.” 1 Comyn’s Digest, p. 195. 

Prof. Langdell in his notes to select cases Part JI. p. 1022 
finds that “detriment to the promisee is a universal test of the 
sufficiency of consideration; i. e. every consideration must pos- 
sess this quality, and, possessing this quality, it is immaterial 
whether it is a benefit to the promisor or not.” Tested by this 
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rule I find that it was a detriment to Madame Trousseau (the 
promisee) to give time to Mons. Trousseau, to pay the remainder 
of principal debt “as soon as circumstances would allow” (i. e. 
“when able”)—and the taking of interest annually at less than 
the Hawaiian rate. I hold, therefore, that Mons. Trousseau’s 
assumpsit was upon valuable considerations and the agreement 
in this respect was good. This ground of demurrer cannot be 
sustained. 

The remaining question is whether the contract itself is 
inoperative and void, as having been made between husband 
and wife, who though separated by judicial decree, were not 
divorced. 

The interesting inquiry whether the validity of this contract 
should be tested by French or Hawaiian law becomes pertinent. 
The contract was made in 1882; the Married Woman’s Act of 
1888 has, therefore, no effect upon it. The contract must be 
tested by the law in force at the time it was made, whether 
French or Hawaiian. I am of opinion that it must be judged 
by Hawaiian law. 

The contract was drafted here. It is of no significance that 
it was in the French language; it might have been written in 
any other language. The domicil of Mons. Trousseau was here, 
and the suit against him was pending in this court. The con- 
tract was to be performed here. Mons. Trousseau did not 
engage to pay Madame Trousseau in Paris. He bound himself 
to pay to the French Consul at Honolulu a certain sum which 
would be equal to five thousand franes in Paris. This means 
that if the payment of one thousand dollars here would not be 
sufficient to net 5000 francs in Paris, he must bear the ex- 
change; in case he removed from Honolulu, he was to notify 
the Consul of the place where he proposed to establish his new 
residence. The “mere information” to Madame Trousseau 
by the French ‘Consul at Honolulu that any of the sums agreed 
by Mons. Trousseau to be paid were not paid when due, author- 
ized Madame Trousseau to revive the suit. The Consul here was 
to judge whether the contract had been broken. 
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When tested by the rule that the place of the performance 
of the contract is to be determined by the intention of the 
parties, we find that the place of the performance was to be at 
Honolulu, and the contract is to be governed by Hawaiian law. 
Having thus held, it is unnecessary to consider whether the 
French law is well pleaded in the complaint. 

Is this contract void? By the common law it would be, as 
being made between husband and wife. But a decree of 
divorce a mensa et thoro had been made. Madame Trousseau 
was a “separated wife.” 

Our Hawaiian statute defining the status of such a woman is 
peculiar. I do not find any similar statute in other countries. 
See Dean v. Richmond 5 Pick. 561. The statute reads (Sec. 
1339 Civil Code, Comp. Laws, p. 440): “Whenever a decree of 
separation is granted, the decree shall have the effect, during 
such separation, to reinstate the wife, whether the wrong-doer 
or not, in the right to sue or be sued, to alienate and convey 
property, to make contracts and to do all other acts as if she 
were a feme sole.” 

Separation from bed and board being a relief to married 
persons under certain circumstances, created by statute, the 
statute must control. The separated woman is not forbidden 
by the statute to make contracts with her husband. This 
character of contracts is not excepted, as in the Married Wo- 
men’s Act of 1888. 

I find the statute broad enough to allow the separated woman 
to contract with her husband. , 

This construction is in accord with the modern policy of the 
treatment of woman. If she is separated from her husband 
by decree of court she ought to have power to make contracts 
with every one, not excepting her husband. The statute says 
that the decree shall have the effect to “reinstate” her in these 
rights as if she had not been married. i 

Very many courts have held that where the Married 
Women’s Acts allow the wife to have “sole control” of her 
separate property or “to act as a feme sole,” she may sue ever 
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her husband with respect to it. Wright v. Wright, 54 N. Y. 
437; Whitney v. Whitney, 49 Barb. 319; Scott v. Scott, 13 
Ind. 225; Emerson v. Clayton, 32 Ill. 493; and may recover 
against him in ejectment, Wood v. Wood, 83 N. Y. 575. The 
opposite view is sustained in Small v. Small, 129 Penn. 366. 

If the right of a married woman, separated from her husband. 
to contract with him and to sue him, is limited to contracts and 
suits concerning her separate property, the case before us seems 
to be of that character. A French Court had adjudged Mons. 
Trousseau to be indebted to his wife in the large sum men- 
tioned. The judgment was, therefore, her separate property, 
and she brought the suit here to enforce it. 

The exceptions are sustained and the demurrer is overruled. 

The case is sent back to the Circuit Court, First Circuit, for 
further proceedings. 


OPINION OF FREAR, J. 


While I concur in the conclusion of the Chief Justice, and 
in the general line of thought pursued by him, yet I desire to 
state my views somewhat differently, though I shall do so but 
briefly, inasmuch as he has so fully stated much of the law 
bearing upon the case. I shall consider in order each of the five 
questions which, in my opinion, must be decided in disposing 
of the exceptions. 

First, the argument against plaintiff’s capacity to bring this 
action, based as it is upon a supposed absence of statutory 
authority for suits by a wife against her husband, is sufficiently 
answered by the mere statement of the fact that the action 
was brought neither by a wife nor against a husband, but by a 
widow, a feme sole, against certain third parties, executors. 

Secondly, was there a sufficient consideration for the promise 
sued on, namely, that-of Mons. Trousseau? 

A consideration is to be distinguished from a condition, and 
a consideration consisting of a promise to perform is to be dis- 
tinguished from a consideration consisting of performance. 
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In this case the contract is somewhat inartificially drawn, but 
it seems to be bilateral, consisting of mutual promises, those 
on each side being collectively the consideration for those on 
the other side. The consideration for Mons. Trousseau’s prom- 
ises was apparently Madame Trousseau’s promise to discontinue 
her suit upon certain conditions and to forbear renewing pro- 
ceedings upon certain other conditions. 

There may be ground for argument that the instrument in 
question contains two or more unilateral contracts, Mons. 
Trousseau’s promises being considered as made upon condi- 
tion that his wife should perform certain things, in which case 
upon her performance thereof the condition ripened into a 
consideration. 

In either case his promises were made for a sufficient con- 
sideration—either her promise or her performance. 

If the contract was bilateral, it is unnecessary to consider 
now how far the performance of each promise was dependent 
upon the performance of the other. If there were two or more 
unilateral contracts, it is unnecessary to say, whether there was 
a sufficient consideration for her promises, for the suit is not 
brought on her promises, but on his. I am, however, of the 
opinion that there was ample consideration for her promises. 

Thirdly, by what law is the validity of the contract to be 
determined so far as this depends upon the status of the plaintiff 
as a separated wife at the time the contract was made? 

That the validity of a contract, in so far as this depends upon 
the nature or form of the contract itself, is governed by the 
lex loci contractus, is so well settled as to need no citation of 
authority—subject always, of course, to the qualification that 
the contract must not be immoral or unjust or injurious to the 
country or the citizens of the country in which rights under 
it are sought to be enforced. 

But in so far as the validity of a contract rests upon the status 
of a party thereto, there is considerable diversity of opinion 
in respect to the law which should govern. The continental 
Enropean jurists as a rule maintain that the lex domicilii should 
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govern. In England the question seems to be somewhat un- 
settled. In the United States, there has been some leaning 
towards the European doctrine, as for instance, in Matthews 
v. Murchison, 17 Fed. Rep. 760, in which, however, the state- 
ment of the court that the lex domicilii controlled as to the 
ability of a married woman to contract, may perhaps be regard- 
ed as obiter dictum, inasmuch as the locus domicilit 
in that case was also the locus contractus. See also 
3 Am. & Eng. Enc. of Law, 573. But it may now be 
considered as settled by the decided weight of authority and, 
it seems to me in consonance with the better reasons, that the 
lea loci contractus is generally to govern questions of capacity 
to contract as well as questions of the validity of the contract 
itself. See the leading case of Milliken v. Pratt, 125 Mass. 
874, for a discussion of the authorities and a lucid statement 
of the arguments pro and con, by Chief Justice Gray, now a Jus- 
tice of the Supreme Court of the United States. See also Ross 
v. Ross, 129 Mass. 243; Bell v. Packard, 69 Me. 105; Graham 
v. National Bank, 84 N. Y. 393; Nixon v. Halley, 78 Ill. 611; 
Wright v. Remington, 41 N. J. L. 48; Holmes v. Reynolds, 55 
Vt. 39; Story, Conf. of Laws, Sec. 103; Whar., Conf. of Laws, 
Sec. 120. 

Fourthly, in this case, which is the locus contractus, France 
or Hawaii, by the law of which the capacity of the plaintiff 
to make the contract in question should be determined? 

The locus contractus, that is, the seat of an obligation, may 
be either the locus celebrationis or the locus solutionis, the 
place where the contract is made or that where it is to be per- 
formed. Whether it is one or the other in any particular case 
is a question of fact rather than of law—a question chiefly of 
the intention of the parties. For the validity of “a contract 
is governed by the law with the view to which it was made.” 
In general in the absence of anything showing a contrary 
intention, the locus celebrationis is to be regarded as the locus 
contractus, but if the contract is to be performed elsewhere, 
this is regarded as strong and in some cases conclusive evidence 
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that the contract was made with reference to the lex loci 
solutionis. For a clear statement of the law and references 
to the authorities upon this phase of the case, see Pritchard v. 
Norton, 106 U. S. 124. 

In the present case, I find that the contract was both made 
and to be performed in this country, and hence there is no 
occasion to consider any conflicting views as to whether the 
lex loci celebrationis or the lex loci solutionis should govern 
for they are identical in this case. 

In the first place the contract was made here. This is 
clear both from the contract itself and from the pleadings. 

The contract was executed by Madame Trousseau in Paris, 
June 10, 1882, and by Mons. Trousseau at Honolulu, July 13, 
1882. But it must be regarded as completed as a binding con- 
tract at the same time and place, at least, if it be considered as 
one bilateral contract. And since it cannot have become a con- 
tract until there was a meeting of the minds of the parties, it 
must be considered as having become binding at the time and 
place where it was last executed, that is, at Honolulu, the assent 
of the party first executing being deemed to continue until 
execution by the other party. If there were two unilateral con- 
tracts, then there can be no question that the promise sued on, 
that is, Mons. Trousseau’s, was made here. 

The pleadings also show that the contract was made here, for 
the agreement is described in the declaration as “made and 
signed by the said decedent on the 13th of July, A. D. 1882,” at 
which time the document was executed by him at Honolulu. 

In the second place, the contract was to be performed here. 
On Madame Trousseau’s part, performance, namely, discon- 
tinuance and forbearance, was to take place here. On Mons. 
Trousseau’s part, his admission of the correctness of the claim 
against him was made here; his payments were to be made to 
the French Consul here, though payable ultimately in Paris; 
failure on his part to pay the Consul here is expressly made 
a breach of the contract; payment by him to the Consul here 
would be performance on his part whether the money ever 
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reached Paris subsequently or not; in case of his departure from 
Honolulu, he was to notify the Consul here of his proposed 
new residence, and, presumably, continue to remit to the Consul 
here. It may be that the remote matter for the settlement of 
which this agreement was made was the decree of the French 
court, or some other matter having its seat in France, but this 
alone, if shown to be a fact, would not control the other cireum- 
stances of the case, while on the other hand the immediate 
matter for the settlement of which the agreement was made was 
the suit in the Hawaiian court. 

Lastly, under Hawaiian law, in 1882, could a separated wife 
make a contract of this kind with her husband? It is provided 
in Section 1339 of the Civil Code that “Whenever a decree 
of separation is granted, the decree shall have the effect, during 
such separation, to reinstate the wife, whether the wrong-doer 
or not, in the right to sue or be sued, to alienate and convey 
property, to make contracts, and to do all other acts as if she 
were a feme sole.” The question is, whether this statute is to be 
construed as authorizing contracts with any person, according to 
the plain and natural meaning of the words, or as excepting by 
implication contracts with a husband. 

The statutes elsewhere most similar to the statute now in 
question, and which have been the subject of judicial construc- 
tion, are the so-called Married Women’s Acts. Under these acts 
there seems to be a great preponderance of authority in favor 
of the view that a married woman, even though not separated 
from her husband, may sue him in matters respecting her sep- 
arate property, on the ground that such power to sue is neces- 
sary to secure to her the enjoyment of her property and effectu- 
ate the purpose of the statutes. The debt which was the basis 
of this agreement was the wife’s separate property, and therefore 
it would seem that she could sue him for it. Could she not 
equally well arrange with him for the settlement of the claim 
peaceably? Does the policy of the law require that a wife should 
enforce her rights against her husband by litigation rather than 
by agreement? 
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But to reason more directly, the Married Women’s Acts else- 
where generally authorize a wife to contract as a feme sole 
only with reference to her separate property. If, therefore, 
such acts authorize her to contract with her husband with refer- 
ence to her separate property, it may logically be inferred in 
the present case that the statute in question authorized the 
contract in question, not only because the subject matter of 
the contract was the wife’s separate property, but because our 
statute is broader in that it is not confined to contracts respecting 
separate property, and also because there is much more reason 
for allowing a separated wife to contract with her husband than 
there is for allowing one who is not separated to do so. 

While there is much difference of opinion upon this point, 
yet the preponderance of authority, as well as the plain meaning 
of the words of the statute, and the policy of the law at its 
present stage, support the view that a statute authorizing a 
married woman to contract “as if sole” or “as a feme sole,” or 
“as if unmarried,” as variously expressed, authorizes her to 
contract with her husband. See Allen v. Hooper, 50 Me. 371; 
Savage v. Savage, 80 Me. 472; Albin v. Lord, 39 N. H. 196; 
Beard v. Dedolph, 29 Wisc. 126; Hamilton v. Hamilton, 89 
IN. 349; Tomlinson v. Matthews, 98 Ill. 178; Robertson v. 
Robertson, 25 Ia. 350; Williams v. Harris, 54 N. W. (N. D.) 
926; In re Kinkead, 3 Biss. 405; Bank of America v. Banks, 
101 U. S. 240. 

The exceptions, therefore, should be sustained and the de- 
murrer overruled. 


OPINION OF E. P. DOLE, ESQ. 


I concur in the opinions of Chief Justice Judd and Justice 
Frear, first, that there was a sufficient consideration for the 
contract; second, that its validity depends upon law existing 
when it was made; third, that when this contract was made, a 
married woman judicially separated from her husband was 
empowered by Hawaiian law to make such a contract with 
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him; and fourth, assuming that it is a Hawaiian contract, that 
she can maintain an action thereon in Hawaiian courts against 
the executors of his will. 

Notwithstanding the able and very carefully considered opin- 
ions of Chief Justice Judd and Justice Frear, I am not entirely 
satisfied that the contract is Hawaiian rather than French; but 
as I am satisfied that its validity under the French law is suf- 
ficiently well pleaded, my conclusion, for the purposes of this 
case, is the same whether the contract is French or Hawaiian. 

I think that the exceptions should be sustained and the de- 
murrer overruled. 

A. 8. Hartwell and W. L. Stanley, for plaintiff. 

F. M. Hatch and L. A. Dickey, for defendants. 


ALLEN & ROBINSON v. F. H, REDWARD and HAWAI- 
IAN LODGE, NO. 21, of Free and Accepted Masons. 


Exceptions From Circuit Court, Firsr CIRCUIT. 
Supmirrrp, May 9, 1895. Decipep Ocroper 31, 1895. 


BickERTON AND Frear, JJ., anb Mr. W. R. CASTLE OF THE 
BAR, IN PLACE oF JUDD, C.J., DISQUALIFIED. 


Findings of fact by the trial court, jury waived, like the findings of 
a jury, cannot be set aside if there is sufficient evidence to support 
them. 

Payments made under a building contract by the owner to a material- 
man upon the order of the contractor, may by agreement between 
the contractor and material-man and in the absence of any other 
agreement with the owner, be applied first to cash advanced by 
the material-man for labor and then to materials furnished. 


The lien provided by statute in favor of a sub-contractor or material- 
man is not limited to the amount payable under the original contract 
to the principal contractor. 

An abandonment of the work by the contractor after payment in full 
for the proportion of work then done, is not a bar to the enforce- 
ment of a lien for materials furnished by a sub-contractor before 
the abandonment. 
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An agreement of the contractor to give sufficient evidence that the 
premises are free from liens and to indemnify the owner for pay- 
ments made in discharging liens does not estop a material-man 
from enforcing a lien. 


An assignment to the material-man by the contractor of all moneys 
payable under the contract, accepted by the owner “subject to 
all the conditions of the contract,” does not estop the material- 
man from enforcing a lien. 


A material-man is not entitled to a lien for material which, though 
furnished to a contractor for a building, never was incorporated in 
the building, but was delivered at the contractor’s shop and by 
him disposed of for his own benefit. 


The notice of a lien for material furnished by a sub-contractor should 
show the nature of the material for which the lien is claimed. 


OPINION OF THE COURT BY FREAR, J. 


The defendant Redward contracted with the defendant Ha- 
waiian Lodge to do, for $7234, the carpenter work, wrought 
and cast iron work and plastering upon the building known 
as the Masonic Temple situated on the easterly corner of Hotel 
and Alakea streets in Honolulu. The contractor abandoned 
the work before its completion and after $4700 had been paid 
under the contract, this being more than was payable for the 
proportion of work then done. The Hawaiian Lodge thereupon 
completed the work at a cost exceeding the original contract 
price. The plaintiff, S. C. Allen, doing business under the 
name of Allen & Robinson, claims to have advanced $2392 
eash for labor and to have furnished materials of the value of 
$5194.45, including importation charges, to the contractor for 
this building. The $4700 paid under the contract was all paid 
to the plaintiff upon the order of the contractor. The plaintiff 
now sues for a balance of $2886.45 and interest thereon and 
claims a lien on the building and lot, under the “Act to Provide 
for Liens of Mechanics and Material-men,” Ch. 21, Laws of 
1888. 

The case was tried in the Circuit Court of the First Circuit, 
jury waived, where judgment was rendered for the plaintiff 
for $2834.79, besides interest, this being the amount claimed 
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less $51.66, the value of materials shown not to have been 
delivered, and the lien was sustained for this amount upon the 
building and premises of the defendant Hawaiian Lodge. 

The twenty-three exceptions enumerated in the bill of ex- 
ceptions may be considered in substance under a few heads. 

First, the exceptions to the following findings of fact made 
by the trial court, namely: that all the materials in question 
were delivered except certain items of the value of $51.66; 
that the plaintiff advanced cash to the contractor for labor’; 
that there was an agreement between the contractor and the 
material-man that pavments should be applied, first, on account 
of the cash advanced, and then on account of the materials 
furnished; that the payments were so applied; that the lien 
claimed was not for cash advanced; that there was not such con- 
fusion in the account that items for which the law gives no 
lien could not be separated by inspection; and that the materials 
were not furnished solely on the credit of the defendant 
Redward. 

These findings of fact, regarded, as they must be, as in the 
nature of a verdict of a jury, cannot be set aside, there being 
sufficient evidence to sustain them. 

Sccondly, evidence of the agreement relating to application 
of payments was properly admitted. In the absence of an 
agreement upon this subject with the owner, it was competent 
for the contractor and material-man to agree upon the appli- 
cation of payments made to the latter upon the order of the 
former. The rules relating to the application of payments 
in general apply to cases of this kind. Phill., Mec. Liens, Sec. 
287; 2 Jones, Liens, Sec. 1807; 1 Am. Ld. Cas., 8rd Ed., 
286, 299. 

Thirdly, the Cireuit Court correctly held that the amount 
for which the property may be charged with a lien in favor of 
a sub-contractor or material-man is not limited to the amount 
payable by the owner to the contractor. 

In a few States, sub-contractors are given no lien at all upon 
the property, but a lien only on the debt payable by the owner 


154 OCTOBER, 1895. 


to the contractor. In many States a direct lien is given on the 
property, but with an express limitation to the amount of the 
original contract price. Under these two classes of statutes, 
the right of the material-man has generally been held to be 
controlled by the state of the account between the owner and 
contractor—the material-man or sub-contractor being merely 
subrogated to the rights of the contractor. 

Under other statutes a direct lien is given upon the property, 
either without qualifying or limiting expressions as to amount, 
as in many States, or with expressions clearly showing that 
there is no limit, as in a few States. Under such statutes, courts 
have generally held that the material-man may have a lien for 
the reasonable value of the materials furnished by him, even 
though in excess of the amount payable to the principal con- 
tractor under the original contract. 

Our statute is of this nature. It gives a direct lien upon 
the property to the sub-contractor without limit with reference 
to the original contract price. The statute provides: 

“Section 1. Any person or association of persons furnishing 
labor or material to be used in the construction or repair of any 
building, structure, railroad or other undertaking, shall have 
a lien for the price agreed to be paid for such labor or material 
(if it shall not exceed the value thereof) upon such building, 
structure, railroad or other undertaking, as well as upon the 
interest of the owner of such building, structure, railroad or 
other undertaking in the land upon which the same is situated.” 

This section of the statute gives a lien to “any person fur- 
nishing material” and makes no distinction between contractors 
and sub-contractors. Other sections, 5 and 6, show clearly that 
sub-contractors were intended to be included. 

The lien is “for the price agreed to be paid.” This may 
mean the price agreed either between the owner and contractor 
or between the contractor and material-man. It would naturally 
mean the price agreed to on one side at least by the “person 
furnishing the materials” and that would be the sub-contractor 
if the materials were furnished by him. 


ALLEN & ROBINSON rt. REDWARD. 155 


There is not only no express or implied limit of the sub-con- 
tractor’s lien to the price agreed between the owner and con- 
tractor, but the clause “if it shall not exceed the value thereof,” 
would seem to have been inserted chiefly for the purpose of 
preventing collusion between the contractor and sub-contractor 
whereby they might otherwise bind the owner beyond the 
real value of the materials or labor. This clause would hardly 
have been inserted to protect the owner against his own agree- 
ment. Indeed, he would ordinarily be estopped from saying 
that the price he agreed to pay exceeded the real value. 

Again, as a rule the price agreed upon between the owner 
and the contractor is a lump sum for all labor and materials 
covered by the contract, and in such cases the only “price 
agreed to be paid for such labor or material” as may be fur- 
nished by the several material-men or sub-contractors is the 
price agreed between them and the contractor. 

Section 6, which provides that when the work or material 
is furnished to a contractor, that is, by a sub-contractor, laborer 
or material-man, “the owner may retain from the amount 
payable to the contractor sufficient to cover the amount due 
or to become due to the person or persons who filed the lien,” 
may, at first glance, seem to indicate that the Legislature con- 
templated that there would be sufficient to satisfy all liens out 
of the original contract price, and that therefore there was no 
intention to give any further right. But this inference by no 
means follows. The sub-contractor is given a lien directly on 
the property, not on the debt payable to the contractor, the 
owner is not obliged to retain the money; he is merely per- 
mitted to do so as one means of protection to himself against 
the wrong or mistake or inability of the contractor. He is not 
permitted to retain the money contrarv to the provisions of his 
contract, except after the notice of the lien has been filed, and 
yet that notice may be filed and proceedings commenced to 
enforce the lien at any time within three months (Sec. 2) after 
the completion of the building for which the materials were 
furnished; that is, the notice may be filed and the lien enforced 
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after the time when under the usual terms of building contracts 
the contractor would have been paid in full. It is clear, there- 
fore, that Section 6 authorizes a retention of money payable 
to the contractor, only as a protection to the owner so far as 
there is any that may be retained, and that it does not 
imply that sub-contractors are to be bound by payments made 
to the contractor according to the terms of the contract. 

We are aware that a different view has been taken by some 
courts. See Fullenwider v. Longmoor, 73 Tex. 480; Burt v. 
Parker County, 77 Ib. 338; Knowles v. Joost, 13 Cal. 620; 
Renton v. Conley, 49 Ib. 187. The statutes under which the 
Texas and early California decisions were rendered, while resem- 
bling our statute somewhat, yet differed from it in several 
respects,-—whether sufficiently to justify the decisions made 
under them, we need not say. The wording of our own statute 
as well as the decided weight of authority requires us to hold 
that the sub-contractor is not thus limited. The later California 
decision above cited appears clearly to have been erroneous 
under the statute then in force. 

The Supreme Courts of Nevada, Washington and New Mexico 
refused to follow the Supreme Court of California in constru- 
ing their statutes which were copied from the California statute. 
See Hunter v. Truckee Lodge, 14 Nev. 24; and Spokane, ete. 
Co. v. McChesney, 21 Pac. R. (Wash.), 198, in which a similar 
décision of the Supreme Court of New Mexico is referred to; 
also Colter v. Frese, 45 Ind. 96, and Henry, ete., Co. v. Evans, 
97 Mo. 47. In these cases the California and other decisions 
are discussed. 

Statutes of this nature are sustained from the legislative view, 
in point of policy, on the ground that an owner of property ought 
to compensate those who add to its value by furnishing materials 
for its improvement, and that he may protect himself from 
liability beyond the contract price by employing only such con- 
tractors as are financially responsible, or by withholding from 
them such part of the contract price as may be sufficient to 
satisfy liens, or by requiring them to give bonds for the delivery 
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of the property free from liens, or by other means. The ten- 
dency of recent legislation seems to be to limit the lien of the 
sub-contractor to the amount of the original contract price un- 
paid at the time when the notice of the lien is filed. But courts 
must construe statutes as they find them. 

Fourthly, it is obvious from the above reasoning, that an 
abandonment of the work by the contractor does not work a 
forfeiture of the rights of a sub-contractor with reference to 
materials furnished before the abandonment. The case would, 
of course, be otherwise if the statute merely subrogated the sub- 
contractor to the rights of the contractor. 


Fifthly, it was provided in the contract that the contractor 
should before each payment, if required, give sufficient evidence 
that the premises were free from all liens; that if at any time 
there should be any liens for which the owners might be liable 
they might retain from the moneys payable to the contractor 


sufficient to indemnify them; and that if there should be any 
such claim after all payments were made the contractor should 
refund to them all moneys that they might be compelled to pay 
in discharging the liens. These provisions might estop the 
contractor from filing a lien, but they do not estop a sub-con- 
tractor from doing so. They imply, on the contrary, that such 
liens may be filed and provide for indemnity in case they shall 
be filed. Erans t. Grogan, 153 Pa. St. 121; Creswell Iron 
Works v. O’Brien, 156 Tb. 172. 

The assignment by the contractor to the plaintiff of all 
moneys payable under the contract was accepted by the Hawaiian 
Lodge “subject to all the conditions of the contract.” This 
did not estop the plaintiff from filing a lien. It did not make 
him a party to the contract. The contract itself was not 
assigned, but only the moneys payable under it, and, no doubt, 
the plaintiff could not recover on this assignment any moneys 
bevond what would otherwise have been payable to the con- 
tractor. But the present claim is not for monevs payable by the 
terms of the contract; it is for the enforcement of a lien under 
the statute. 
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Sizthly, certain stairway material, of the value of $100, was 
delivered, not at the building, on which the lien is claimed, but 
at the shop of the contractor, who disposed of the same in satis- 
faction of a claim for rent against himself. 

Courts elsewhere are about equally divided upon the question 
whether a lien may be sustained for material sold for, but not 
actually incorporated in, a building. By some courts it is held 
that the contractor is the quasi-agent of the owner, that the 
material-man is justified in trusting him, the contractor, inas- 
much as the owner has presumably selected him as one in whom 
confidence may be reposed, and that it would be unjust to 
require the material-man (and impracticable for him) to follow 
up the material and prove that it was all used in a particular 
building. 

We cannot go so far. The owner does not, either expressly 
or by implication, give the contractor any authority to incur 
liability on his behalf for materials, but on the contrary he 
expressly stipulates that the contractor himself shall furnish all 
the materials and do all the work for a definite sum. The stat- 
ute, it is true, makes the contractor the agent of the owner, 
against the wishes of the latter, but to a very limited extent only. 
The material-man is not justified in relying upon the honesty 
of the contractor because the owner has to some extent done 
so. He is not bound to sell his materials and he must form his 
own judgment of the integrity of the contractor. He is suffi- 
ciently protected, as against the owner, by the presumption that 
the materials were actually used for the purpose for which they 
were sold, throwing the burden of proof upon the owner to 
show the contrary. If the materials were sold directly to the 
owner or to the contractor with the express approval of the 
owner for use in a particular building, the latter would probably 
in most cases be estopped from showing a different use, but 
where the sale is to the contractor without the express approval 
and perhaps without the knowledge of the owner, and the ma- 
terials are not delivered at the building, and a misapplication 
is made of them, it would certainly be unjust to the owner to 
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hold him liable. The contractor is the agent of the owner for 
the purpose of purchasing suitable materials to be put into the 
building but not for the purpose of purchasing materials for 
his, the contractor’s, own benefit. The theory of the statute 
is that the material-man may follow his material and hold liable 
him into whose building it has become incorporated and the 
value of which it has enhanced. This object does not require 
that the owner should be held liable for material which, through 
the wrong of the contractor, never went into the building. In 
case of loss under such circumstances, it is, in our opinion, more 
just that, as between innocent parties, the loss should remain 
where it falls. The material-man has duties to perform for him- 
self as well as privileges to enjoy at the expense of others. He 
cannot act with carelessness and throw the loss, if any, on inno- 
cent third parties. The statute is to be strictly construed as 
being in derogation of the common law and arbitrarily giving 
preferences to certain creditors for claims of no greater merit 
than others which are left unsecured. See Lucas v. Redward, 
9 Haw. 23. The statute, which gives a lien to persons “fur- 
nishing labor or material to be used in the construction or repair 
of any building,” is easily capable of this construction. See 
Deardorff v. Everhartt, 74 Mo. 87; Chapin v. Paper Works, 
80 Conn. 461; Hunter v. Blanchard, 18 Til. 318; Sylvester 
v. Coe, ete., Co. 80 Cal. 510; Weir v. Barnes, 57 N. W. (Neb.), 
750; Lee v. King, 13 So. (Al), 506; Taggard v. Buckmore, 
42 Me. 77. 

Lastly, the Circuit Court sustained the lien for certain col- 
umns, plates, girders, grills and gates, of the value of $1145.90, 
and for windows, doors, astragals, transoms, balusters, sash, 
ventilators, blinds and sand, of the value of $1646.70. The 
objection to the allowance of these items is, that they were not 
covered by the description of the materials in the notice of the 
claim of lien required by the statute. 

In the notice the lien was claimed “for materials furnished, 
to wit, lumber and hardware.” The materials in question do 
not come within the definitions of the terms “lumber” and 
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“hardware,” as found in the Century and Standard dictionaries, 
and as given in this case with reference to these particular mater- 
ials by persons familiar with these terms as used in these islands 
—the architect and the contractor under the building contract 
in question and the manager of the plaintiff's business. This 
was also apparently the finding of fact by the trial Judge, who 
disposed of the point on the question of law. The argument 
is that the statute is sufficiently complied with by a claim for 
“materials” only, and that the words “lumber” and “hardware” 
may be treated as surplusage. 

A partial enumeration which purports to be a complete enu- 
meration is worse than none at all, because it is misleading. 
See Whittier v. Mill Co. 36 Am. St. Rep. (Wash.) 149. And 
even if a claim merely for “materials” were sufficient, there 
would be considerable ground for limiting a person who did 
not make such claim, to the claim actually made. He ought 
not to expect more than he claims, especially if his claim is mis- 
leading. 

But, is a claim merely for “materials” sufficient? The statute 
requires that the “notice shall set forth the amount of the claim, 
the labor or material furnished, a description of the property 
sufficient to identify the same, and any other matter necessary 
to a clear understanding of the same.” 

Many statutes elsewhere upon this subject require a full or 
itemized account, but our statute, like some others, does not 
go so far. In Lonkey v. Wells, 16 Nev. 271, the statute re- 
quired the material-man to file a claim “containing a statement 
of his demand.” The lien was claimed for “material, to wit: 
lumber, doors, sash, blinds, moldings, casings and mill work.” 
The court held this a sufficient description, as it showed the 
“nature and character” of the demand. That our own statute 
does not require a full itemized statement is implied by the 
requirement of Section 5, that “the defendant shall be served 
with a detailed specification of the claim, providing that no 
such specification shall have been furnished before proceedings 
were commenced.” f 
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It seems to us, however, that the nature or character of the 
materials should be shown. The statute requires the notice 
to “set forth * * * the materials furnished.” This means 
more than that the claim may be simply for “materials.” It 
means at least that the class or kind or nature of the material 
should be shown. The provision that the notice shall set forth 
“any other matter necessary to a clear understanding of the 
same” also bears out this construction. While the words descrip- 
tive of the materials furnished should be construed liberally, 
yet no materials should be included which do not fairly come 
within the generally accepted definitions of those words. 

The statute is artificial, arbitrary. It gives a material-man 
exceptional privileges, but it gives these only on condition that 
he shall comply with the terms of the statute. The statute 
provides that the “lien shall not attach” unless notice, of the 
character described, is filed. As has been already said, the 
statute is to be strictly construed. It is in the power of the 
material-man to give a proper description of the materials he 
has sold. It is reasonable to require him to do so, in view of 
the extraordinary favors extended to him. And this should be 
required in justice to the owner, purchasers, incumbrancers, 
other material-men and all other persons whose interests may 
be affected by the lien. The reason has greater force when, 
as in this case, the materials are furnished, not to the owner 
himself, but to the contractor and perhaps without any knowl- 
edge on the part of the owner. See Russell v. Bell, 44 Pa. St. 
44; Phill., Mec. Liens, Sec. 349. If the lien were claimed 
by the contractor for all the labor and material furnished for a 
building under an entire contract, a more general description 
might perhaps be sufficient under the statute. 

We find no ground for disturbing the judgment as against 
the defendant Redward, but as against the defendant Hawaiian 
Lodge the judgment is set aside and a new trial ordered. 


While fully concurring in the result arrived at in the fore- 
going opinion, which I feel compelled to do under our statute 
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and the authorities cited, yet I feel strongly that our statute 
should be so amended as to specifically limit the liability of 
owners of buildings under liens filed by mechanics and material- 
men, this having been done in many of the United States and 
being a matter which should be controlled by local statute. 
Ricu. F. BICKERTON. 


F. M. Hatch and W. A. Kinney, for plaintiff. 
A. W. Carter and C. Brown, for defendants. 


A. V. GEAR and B. L. FINNEY v. G. C. KENYON and 
E. NORRIE. 


APPEAL FROM CIRCUIT JuDGE, First CIRCUIT. 


SUBMITTED OCTOBER 4, 1595. DrcipED NOVEMBER 12, 1895. 


Jupp, C.J., FREAR, J., Asp Circvit JupGE WHITING, WHO 8AT 
IN PLACE OF MR. JUSTICE BICKERTON, ABSENT FROM ILLNESS. 


The title to a newspaper, the “Evening Bulletin with which is incor- 
porated the Independent,” is not infringed upon by the publication 
of a newspaper entitled “The Independent.” 

Property in a trade-mark cannot be acquired or retained independently 
of the article which the trade-mark symbolizes. 

Intentional abandonment of the use of a trade-mark is intention of 
the abandonment of the right to the trade-mark. 


OPINION OF THE COURT BY JUDD, C.J. 


A. V. Gear was the proprietor of a newspaper called the 
“Independent.” B. L. Finney was the proprietor of a news- 
paper called the “Evening Bulletin.” On the 17th June last 
these two persons formed a partnership, merged the two papers 
into one, and the partnership published a newspaper under the 
title “Evening Bulletin with which is incorporated the Inde- 
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pendent.” The defendants thereafter published a newspaper 
under the title “The Independent.” 

The plaintiffs’ bill against defendants alleges inter alia that 
the plaintiff Gear secured a “copyright” for the title of the 
newspaper the “Evening Bulletin with which is incorporated 
the Independent,” and applied for but failed to secure copy- 
right for the title “The Independent”; that Gear is the original 
author of the title the “Evening Bulletin with which is incorpo- 
rated the Independent”; that on the 24th June last the defend- 
ants published a newspaper called “The Independent,” though 
notified by plaintiffs that they would consider it an infringement 
of their copyright, and that they had never abandoned the title 
“The Independent,” but intended to preserve the same for 
themselves in their newspaper business; and plaintiffs pray that 
the defendants may be enjoined from publishing any newspaper 
under the title “The Independent.” 

The defendants demurred and the demurrer was sustained by 
Circuit Judge’ Cooper on the points that the bill shows no 
infringement and shows an abandonment of the title “The 
Independent.” The case comes to us on these points alone, the 
plaintiffs waiving other points which were ruled in their favor. 

A few principles of law may here be stated. The right to 
a trade-mark is founded upon possession, and possession rests 
upon the mere act of adoption and use. Browne on the law of 
trade-marks, Sec. 46, and cases cited. Registration of a trade- 
mark is not essential to its ownership, nor to the right to sue for 
an infringement, one object of the statute of registration being 
to afford a convenient method of proving an adoption of the 
trade-mark; that is, it affords prima facie evidence of owner- 
ship. A newspaper title merely does not seem to be an appro- 
priate subject of copyright, and therefore the copyrighting by 
the plaintiffs of the title to their newspaper cuts no figure in 
this case. Each publication itself may be the subject of copy- 
right, but not the title distinct from the subject matter of 
publication. “The title of a newspaper may possess all the 
characteristics of a trade-mark when the same is a newly coined 
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term or an arbitrary symbol; but that is generally not so.” 
Browne, Sec. 547. 

There are numerous cases in which courts of equity have 
enjoined the use of a title of a newspaper which bears such a 
similarity to the title of another paper which has the right to it 
as a trade-mark that the casual reader, not the close observer, 
would not readily distinguish between the two, and would be 
likely to be deceived or misled into purchasing the one for the 
other. To show infringement, identity is not essential; similiarity 
is sufficient. 32 Fed. R. 94. A few of the cases we now cite. 

The “Evening Post” was not a sufficient infringement on the 
“Morning Post” to entitle plaintiffs to an injunction. Borth- 
wick v. Evening Post, 37 Ch. Div. 449. 

“Chatter Book” was an imitation and an infringement of 
“Chatter Box,” both books gotten up in the same style and both 
juvenile publications. Estes v. Leslie, 29 Fed. R. 91. 

“The Northwest News” held no piracy of “The New North- 
west.” 11 Oregon 322. 

“El Cronista” held no infringement of “El Cronica.” Cited 
in 26 Eng. and Amer. Encyc. of Law, p. 271. 

“The New Era” is no infringement of “The Democratic Re- 
publican New Era.” Bell v. Locke, 8 Paige 75. 

We are not favored upon any allegation in the bill with a 
view of the two papers so as to ascertain by inspection whether 
they are so similar in title, size, paper, type, method of folding, 
etc., as to mislead the casual observer. We have to pass upon 
the naked allegations in the bill setting out the respective titles. 
We find that they are certainly not idem sonans. Nor would 
one desiring to buy the “Evening Bulletin with which is incor- 
porated the Independent” be likely to be deceived into buying 
“The Independent” instead of the former. 

Upon the face of the bill we fail to find an infringement 
of the title of the plaintiffs’ present newspaper. But the plain- 
tiffs claim in argument that they still own the title as a trade- 
mark, of their former paper, “The Independent,” and they 
have never abandoned it. There is no exact averment in the bill 
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that they own this title, but it may be inferred from other 
allegations, If the plaintiffs still own the trade-mark “The In- 
dependent,” then the publication of the defendant’s paper is an 
infringement, for the titles are identical. The question remains, 
therefore, do the plaintiffs still own this trade-mark, or have 
they lost it by abandonment? A trade-mark may be lost by 
voluntary abandonment. Mere non-user is not abandonment. 
But intentional abandonment of the use of a trade-mark is in- 
tention of the abandonment of the right to the trade-mark. 
Property in a trade-mark cannot be acquired or retained inde- 
pendently of the article which it symbolizes. It differs from a 
copyright or a patent, for the owner of these may retain them, 
though he may have abandoned all intention to make use of 
them. As expressed by the court in Candec, Swan & Co. v. 
Deere & Co., 54 Til. 457, “It is the actual use of the trade- 
mark affixed to the merchandise of the man:facturer, and this 
alone, which can impart to it the element of property.” Judge 
Wallace, in Atlantic Milling Co. v. Robinson et al., 20 Fed. 
R. 218, says: “The right to the exclusive use of a word or. 
symbol as a trade-mark is inseparable from the right to :nake 
and sell the commodity which it has been appropriated to desig- 
nate as the production or article of the proprietor. It may be 
abandoned if the business of the proprietor is abandoned.” 

The bill, in our opinion, shows deliberate abandonment of 
the publication of the old “Independent” and the use of that 
name as a trade-mark—but with the intention to retain the 
ownership of the mark itself. This, as we have seen, is impossible. 

The authorities do not consider mere suspension of the manu- 
facture of an article, without evidence of an intention to aban- 
don as sufficient to destroy the right. Crowley v. Lightfowler, 
Law Reports, 2 Ch. 478. “It would be absurd to suppose that 
a person lost his trade-mark by not putting more goods on the 
market when it was glutted.” Mouson & Co. v. Boehm, Yd. 26 
Ch. Div. 406. 

-But the bill shows not merely the non-user by plaintiff of 
the newspaper “The Independent,” but the publishing of a 
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different paper with a different title, which seems to us to show 
intention to abandon the title “The Independent.” We think 
the demurrer was properly sustained. Appeal dismissed. 

E. P. Dole, for plaintiffs. 

P. Neumann, for defendants. 


JAMES I. DOWSETT v. MAUKEALA, NAEA, KAUMA- 
EA, HINA, ELIKAI and KALUAHILO. 


EXCEPTIONS FROM CIRCUIT Court, First CIRCUIT. 


SUBMITTED OCTOBER 1, 1895. Drogen NovEmBER 12, 1895. 


Jupp, CJ, FREAR, J., AND J. A. Maaoon, ESQ., A MEMBER OF 
THE Bar, IN PLACE OF BICKERTON, J., ABSENT FROM ILLNESS. 


A new trial will not be granted on the ground that a mixed jury was 
not drawn alternately, as directed by the statute, no objection 
having been taken to the method of drawing until after the jurors 
had been examined on their voir dire and accepted, and the party 
afterwards objecting to such drawing not having been prejudiced 
thereby. 

Tenants were living on an ahupuaa of land by permission of the chief 
or konohiki, under the old tenure, previous to the Land Commis- 
sion. Such possession is presumed to continue to be permissive 
after the award of title to the owner of the ahupuaa, unless acts 
are shown which would render the possession adverse. 

The defendants contend that the record disclosed a joint judgment 
against them, whereas their occupation was separate. 

Held, as the point did not come to the Appellate Court in the bill of 
exceptions, it cannot be considered. 


OPINION OF THE COURT, BY JUDD, C.J. 


For a statement of the plaintiff’s title, see Dowsctt v: Mau- 
keala et al., 9 Haw. 233. On the last trial of this case the 
Circuit Judge presiding charged the jury that the evidence 
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showed that the entry of the defendants or their ancestors was 
a permissive one, they holding subject to the chief or konohiki, 
and that there was no evidence to establish their possession as 
adverse to the plaintiff, and the jury returned a verdict for 
plaintiff without leaving their seats. The case comes to us on 
a bill of exceptions. The first part of the bill is objectionable 
because not exhibiting in detail the various exceptions taken 
during the trial, but referring to them as to appear in the sten- 
ographer’s notes when prepared. See our decision on such a bill 
of exceptions in Kapuakela v. Iaea, filed July 26, 1895 (page 
99 ante), and in De Fraga v. Portuguese Mutual Ben. Soc., 
filed October 18, 1895 (page 128 ante). 

As this bill was allowed before a decieion of this court upon 
this question, we consider the only point raised in this connec- 
tion. The case called for a mixed jury. The defendants’ counsel 
claims that the trial court erred in not drawing the names of 
the Hawaiian and foreign jurors alternately from the box. The 
clerk’s minutes do not agree in every respect with the notes 
of the stenographer. We account for this from the omission of 
the stenographer to note in the discussion between the court and 
the counsel for defendants, Mr. Rosa, all that transpired. The 
best conclusion we can come to is that the objection to the 
court’s allowing the jury to be drawn as it was, that is, all the 
six Hawaiians first and then six foreigners, was not formally 
made until after they had been sworn on their voir dire and 
accepted. Without deciding whether the statute which pre- 
scribes that the mixed jury must be drawn alternately (Com- 
piled Laws, p. 359) is mandatory or directory, we hold that the 
objection was waived by accepting the jury. Counsel, if he 
insisted upon the objection, should have moved that the jury 
be discharged and a new jury drawn. We cannot find that the 
method pursued by the court prejudiced the defendants in any 
way, and we overrule the exception on this point. 

The Judge’s charge is as follows: 

“Gentlemen of the jury, this is the third trial of this case, 
the first trial being before Judge Whiting, for which a verdict 
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for the defendants was rendered. A new trial was granted by 
Judge Whiting and his order was sustained by the Supreme 
Court, and the decision of the Supreme Court in that case has 
now become the law in this case. The trial which took place 
before myself in November resulted in a disagreement; at that 
time the plaintiff asked for instructions which practically 
amounted to the statement of the law of the case as rendered 
by the Supreme Court, but for fear that there had been evi- 
dence different from the trial upon which the decision of the 
Supreme Court had been based, I declined to give the instruc- 
tions asked for, and sent the case to the jury. After a more 
eareful review of the evidence in the former cases, and strict 
attention to the evidence as given in this case, I am inclined to 
the opinion that my giving the case to the jury in the former 
trial was error under the instructions which I did give. 

“The plaintiff in this case has shown you by a direct chain of 
paper title that he is the owner of this portion of the ahupuaa 
of Halawa; those documents are prima facie evidence of their 
contents, and would vest the title in the plaintiff subject to any 
adverse possession which the defendants might have shown you. 

“Adverse possession is of two or three qualities; first, where 
a man goes into possession under a paper title with a claim of 
title; second, by oral agreement; third, as a mere usurper. 
Where the occupation has been with the permission of the 
owner of the land, in order that adverse possession may begin 
to run it is necessary that some direct notice be given to the 
owner that the occupier is holding hostile to himself. 

“The statute of limitations which is the basis of adverse 
claims, is in the nature of a penalty, and is never enforced 
unless it is shown that the owners of the land have slept upon 
their rights for the period of twenty years. 

“I feel compelled to instruct you as a matter of law that 
the evidence has shown that the entry of these persons or their 
ancestors was a permissive one; that they held subject to the 
chief or konohiki, and that there is no evidence to establish 
adverse possession in this case, the defendants having failed to 
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occupy the land notoriously and completely, continuously for 
the requisite period of twenty years adversely to the claim of 
the plaintiff.” 

The defendants claim that the court erred in relying upon 
the original permissive entry of the defendants’ ancestors, such 
permissive entry ante-dating the award of the Land Commis- 
sion under which the plaintiff claims. The argument is made 
that an adverse possession prior to an award of the Land Com- 
mission cannot be tacked on to adverse possession subsequent to 
that date in order to make out the full period of twenty years 
(Kanaina v. Long, 3 Haw. R. 332), so the adverse posses- 
sion cannot be defeated by permissive acts or possession or 
entries ante-dating the award. In other words, the possession of 
a person living on land by permission of the chief before he 
obtained a paper title to the land cannot be considered in law 
as continuing to have this permissive nature. 

We cannot agree with this contention. The Land Commission 
was a court and had full jurisdiction to settle all claims to land, 
whether by claimants of the larger divisions of land as divided 
in ancient times by name, or by the hoaainas or natives living on 
the lands under the chiefs. If the Land Commission expired 
and the hoaainas or native tenants neglected to present their 
claims for the parcels of the land which they desired, and for 
which they would ordinarily be awarded a kuleana title, show- 
ing merely their occupation of the same as a foundation for it, we 
think they must be considered as content with their prior status 
as tenants by permission of the land owner. Such tenancy would 
therefore, in law, be considered as continuing until some act of 
theirs changed their holding from the permissive nature to one 
of an adverse or hostile nature. The evidence shows that the 
defendants thought they had a right to the land because they 
had lived on it so long. 

The legislation in behalf of the native tenants was extremely 
liberal. We call especial attention to an Act passed on the 6th 
August, 1850, where fee simple titles free of commutation 
were authorized to be granted to all native tenants or hoaainas 
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for the land occupied and improved by them, whether the same 
were portions of government lands or land held by the king or 
any chief or konohiki. House lots, not in Honolulu, Lahaina or 
Hilo, not exceeding one-quarter of an acre, were authorized to 
be granted, and the cultivated ground or kalo lands were limited 
to those actually cultivated by the applicant. In Oni v. Meek, 2 
Haw. 87, this court held that the Act repealed the former legis- 
lation and the ancient tenure, but in the 7th section preserved to 
the people, whether hoaainas by ancient custom or kuleana 
holders, certain specific rights, as to take firewood, house timber, 
thatch, ete., for their own use. Judge Robertson says that this 
Act had for one of its purposes “the protecting the hoaainas 
in the enjoyment of certain rights therein enumerated as against 
the sweeping operation of the konohikis’ allodial titles.” In 
Haalelea v. Montgomery, Id. 62, the court held that the sale 
of a portion of an ahupuaa gave to the grantee as a tenant or 
hoaaina of the ahupuaa a common right of piscary in the fishing 
ground adjacent; and that in the meaning of the law regulating 
fisheries a tenant was any one occupying “lawfully” any portion 
of the ahupuaa. 

The argument might be made that the grant of these specific 
rights, attached to all persons living on any ahupuaa, whether 
kuleana holders or not, was inconsistent with their holding as 
tenants at will of the land owner. 

This use of the word “lawful” shows that the court did not 
intend to hold that any person living without right on the ahu- 
puaa, whether a kuleana holder or not, had the specific rights 
granted to the people. To entitle a person to such rights he 
must be a “lawful” occupier; that is, have some title, whether 
by being the holder of a kuleana or having purchased a portion 
of the ahupuaa, as was the case before the court, or by some 
other lawful tenure. Now, if the hoaaina, so-called, without 
paper title by kuleana, remains on the land after his permissive 
occupancy has ceased either by notice to quit or by his own act 
of refusing to attorn, he cannot be considered as being a “law- 
ful occupier” and entitled to the specific rights of the people 
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above set forth. It seems to us that these specific rights on an 
ahupuaa must be confined to those who have lawful right to 
reside there, whether upon kuleanas or by the will of the owner. 
To say that the old tenancy by will of the chief or konohiki 
became an adverse holding as soon as the chief or konohiki re- 
ceived his title to the land, and this without notice on the ten- 
ant’s part that he held henceforth adversely, would give such 
person holding thereafter for twenty years, to all intents and 
purposes, as perfect a title to the land he held as if he had 
applied for and received a fee simple title therefor, and he thus 
be saved the expense of procuring such title. The law did not 
intend thus to favor those who slept upon their rights. 

By the evidence the holding of these defendants became 
adverse in 1885 when they refused to pay rent. The statute 
began to run then. This suit interrupts it. We think the 
Judge’s charge was right and was warranted by the evidence. 

The last point to be considered is that the record discloses 
that a joint judgment has been obtained against defendants 
who lived separate and apart from each other upon the same 
ahupuaa not claiming jointly or as tenants in common; but each 
for himself on a distinct portion of the ahupuaa acquired by 
him, it may be of the same grantor, but at different times and 
under different circumstances. 

This point, not having been raised at the trial below and 
not being certified to us in the bill of exceptions, we do not feel 
at liberty to consider. 

We overrule the exceptions. 

C. Brown, for plaintiff. 

W. A. Kinney, for defendants. 
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ELIZABETH MOORHEAD v. DAVID DAYTON, Trustee, 
DANIEL McCORRISTON and HUGH McCOR- 
RISTON. 


Motion. 
SUBMITTED NOVEMBER 7, 1895. DecipED NovemBer 13, 1895. 
Jupp, C.J., AND FREAR, J. BICKERTON, J., ABSENT FROM ILLNESS. 


In a decree affirming the decree below, liberty to appty in the lower 
court for leave to file a bill of review for newly discovered matter 
will not be reserved where it appears that such matter might 
have been discovered by reasonable diligence in time to be avail- 
able at an earlier stage of the case, and that it would not have 
altered the result if it had been before the court at the hearing. 


OPINION OF THE COURT BY FREAR, J. 


This court having on the 11th of last July filed a decision 
(to which reference is hereby made for a statement of the case) 
affirming the decree of the Circuit Judge that the plaintiff 
has no interest in the property known as the Criterion Saloon, 
the plaintiff now moves that a decree be made in conformity 
with such decision but that such decree reserve to her liberty 
to apply to the Circuit Judge for leave to file a bill of review on 
the ground of newly discovered matter. 

Assuming, but not deciding, that it is the better practice 
for the Appellate Court to reserve upon a proper showing such 
liberty as is asked for rather than for the lower court to enter- 
tain such application without liberty reserved here, we are 
of the opinion that a sufficient showing has not been made in 
this instance. 

The alleged newly discovered matter is: (1) that the property 
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on Fort Street was conveyed to the plaintiff’s testator by two 
deeds; (2) that at the time of his death there were only two 
leases of the property outstanding, the several portions thus 
granted and leased being shown by a new map, and (3) that 
the testator had been in the habit of calling this property 
“the yard,” and that shortly before his death he had told the 
plaintiff that “‘the yard’ was to be kept for her except the 
blacksmith shop.” 

Upon examining the deeds, leases and map, we find that 
one deed covers the front portions of the Blacksmith and Ger- 
mania Market premises and a small part of the Criterion Saloon 
premises, and the other the remaining front part of the Criterion 
premises as one lot and the rear portion of all the premises as 
another lot; also that one lease covers the Criterion Saloon 
premises and the other the Germania Market premises. This 
strengthens rather than weakens the former findings, for it 
tends to show that the testator considered the Germania Mar- 
ket premises and the Criterion Saloon premises as separate. It 
is immaterial that the boundaries of the demised Germania 
Market premises do not exactly coincide all around with those 
of the Germania Market building. As to the alleged new 
matter relating to “the yard,” we do not think that it could 
have altered the result if it had been before the court at the 
hearing. 

But aside from the effect of the alleged new matter, it seems 
to us that upon the facts before us on this motion the matter 
cannot be considered new. New matter for which a bill of 
review may be filed must be not only newly discovered, but 
such as could not by reasonable diligence have been discovered 
in time to be available at an earlier stage of the case. In this 
case, the matter as to “the yard” was known to the plaintiff, 
and the deeds and leases were »pen to the inspection of herself 
and her counsel. 

Granting leave of the nature asked for is within the sound 
discretion of the court, and we are of the opinion that justice 
does not require that such leave be reserved in this instance. 
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A decree will be made in conformity with the decision filed 
without reservation. 

A. RH Hartwell, for plaintiff. 

W. A. Kinney, for defendants. 


C. F. HORNER and PAUL R. ISENBERG, comprising the 
firm of PIONEER MILL e KUMULIILI (k), KALUA 
KANAWALIWALI (k), KUKUE (k), KUKAIA (k), 
ILAIKA (w) KAUAHIKAUA (k) WAHINEPIO 
(w), KAHAT (k), KALUA (k), CHARLES LIILII (k), 
HENRY HAIRAMA (k), D. KAHAULELIO (k), 
NOA KAHAULELIO (k), KEAO (k), KAWAHA- 
MANA (w), KAAEAE (k), KAPILI (k), KAHOO- 
NEEAINA (w), PITMOKU (w), KEALO (k), MAL 
KEIKE IHIHI (k), KALETHOOMIO (k), KAHULI- 
KAA (k), ELIA (k), KULU (k), KUKUE (k), PUNI- 
HELE (k), KAMINAMINA (w), A. PALI (k), WILI 
AHOLO (boy), MRS. HATTIE AYERS (w), WM. 
WHITE (k), HENRY SMITH (k), KUALAU (w), 
WAIHOIOAHU (k) KANELAWABINE (k), LILI- 
UOKALANI (w), LIKUA (k), OPUNUI (k), PALA- 
KIKO (k), D. KAHAULELIO (k), KAHOINO (w), 
HOOHILAHILA (w), JOE PANIOLE (k), REV. J. 
WAIAMAU (k), UILAMA HINAU (k), KAHALE- 
PUNA (w), MOKU (k), MRS. SYLVA, MRS. ESPIN- 
DA, J. ESPINDA (k), MRS. PRATT of Honolulu, 
KALOIELE (k), MRS. J. F. BROWN of Honolulu, G. 
K. HALEMANO (k), S. KOKO (k), J. F. BROWN, 
M. MAKALUA, KANEKOA (k), and C. AHWATI. 


APPESL FROM COMMISSIONER OF WATER RIGHTS, DISTRICT OF 
LAHAINA. 
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SUBMITTED JUNE 24, 1895. DecipEp DECEMBER 16, 1895. 


Jupp, C.J., AND FREAR, J. 


On appeal from H. Dickenson, Esq., Special Commissioner of Private 
Ways and Water Rights. 


The system of using water for irrigation from the Kauaula stream in 
the district of Lahaina, Maui, as established by ancient usage, 
defined by the court. 


Persons owning land entitled to water on a certain day may consolidate 
or exchange their supplies of water with others, providing this 
does not injuriously affect other persons, 


OPINION OF THE COURT BY JUDD, C.J. 


This is a suit brought before Henry Dickenson, Esq., Special 
Commissioner of Water Rights for the District of Lahaina, 
Maui, alleging a controversy between plaintiffs and defend- 
ants in respect to the amount of water, method and time of its 
use upon lands owned or held by both parties. The water in 
question flows from its sources at the head through a deep 
valley called Kauaula, situated in the rear of the town of 
Lahaina. The entire stream is taken up and used upon land 
in the valley on both sides of the stream for irrigating crops 
of kalo and on the flats below for sugar cane. Except on occa- 
sions of freshets none of the water is wasted by running into 
the sea. This region was formerly thickly populated, and the 
kuleanas granted to natives by the Land Commission within 
and outside of the valley are numerous. The plaintiffs own 
the extensive sugar plantation which occupies a large portion 
of the old town of Lahaina. They have acquired a large 
number of the ahupuaas which, though small in area are very 
numerous in the district of Lahaina. They have also acquired 
by purchase and by lease many kuleanas. A list of all the 
lands, ahupuaas, ilis and kuleanas under the water system of 
the Kauaula stream, as awarded by the Land Commission is 
given in the complaint, and a separate list of the lands owned 
or held by the plaintiffs is also given. It was evident to us 
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from an inspection of this territory that a large number of 
kalo patches formerly in cultivation and irrigated from the 
stream of Kauaula were disused and were grass grown, but it 
was impossible from simple inspection to ascertain how long 
ago their disuse had begun. Doubtless many of them are 
owned by plaintiffs and tlie water to which they were entitled 
is used upon their cane fields below. From the testimony we 
gather that a goodly number of other kalo patches had’ been 
abandoned by their native owners, some through disinclination 
to work them and others through inability to get a sufficient 
quantity of water to cultivate them profitably. Doubtless the 
stream itself has diminished somewhat in quantity during the 
last half century from reasons that are conjectural. Mr. James 
Campbell says that the freshets or storm waters which every 
one could use at will to fill all their patches are much less 
frequent now than when he was a resident of Lahaina from 
1851 to 1876. The plaintiffs claim and we find it established 
by the evidence, that the ancient method of dividing and dis- 
tributing the water of Kauaula stream was by length of time 
and use. Generally the ahupuaas or ilis of land of a certain 
name situated on the level land below or “makai” has land, 
mainly kalo patches, in the valley above or “mauka” bearing 
the same name. One or two lands makai have no counterpart 
mauka, and at least one land mauka has no counterpart makai. 
These mauka kalo patches are similar to the “leles” or outlying 
portions of an ahupuaa, well known on other islands of this 
group as “leles” though as a rule they seem not to be so called 
in Lahaina. In order to irrigate these lands small ditches or 
auwais were dug in very ancient times, through which the water 
was led from the main stream on to the lands. On the Kaa- 
napali or western side there are three main auwais, the first 
one nearest to the head of the valley is “Piilani,” then below 
it is “Waimana,” then “Puuhuliliole.’” On the Olowalu or 
eastern side are, first, ““Puupapai,” then “Muliwaikane.” There 
are numbers of other auwais of much lesser length which start 
from the stream, irrigate a few patches and then turn into the 
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stream. The ahupuaas and ilis in this part of Lahaina were 
divided into two principal divisions each containing eleven 
lands. In order to make the division even, a few lesser ahu- 
puaas were bracketed in pairs and treated as one land, and have 
one “water day.” Division one, for example, had the water 
during the day, and Division two during the night, the day 
being from 5 o’clock a. m. to 5 o’clock p. m., and the night 
being the remainder of the twenty-four hours. While during 
eleven consecutive days the lands in Division one were having 
the water in rotation according to an arranged schedule during 
the day, the lands in Division two were having it at night. 
Then, when the last land in each division had been watered, a 
shift was made, beginning the list again, and Division two re- 
ceived the water in the day time and Division one took it at 
night, and so on in endless rotation. We find this general 
resume of the water system of Kauaula to be well established 
by the positive evidence adduced by the plaintiffs, the admis- 
sions of many of defendants’ witnesses, and the testimony of 
some of the defendants themselves given in suits between them- 
selves respecting water rights in this locality. The contention 
of defendants’ counsel is that while this method of division 
did apply to the main body of the ahupuaa or ili makai, it did 
not apply to the kalo lands mauka which they claim had the 
right to a continuous flow of water. It seems that at present 
all these ahupuaas and ilis of land makai and a large portion 
of the kuleanas within them as well as about one-fourth in area 
of the kuleanas containing kalo patches in the mauka part, are 
owned by or under the control of the plaintiffs. About all of 
the area makai is in cultivation in sugar cane, requiring water 
about once a week. (In this discussion we use the term “day” 
as meaning day or night as the case may be.) The ancient 
method of using the water was this: When the “day” of a 
certain ahupuaa, named “Kooka” for example, came around, 
the kalo patches belonging to it and bearing the same name, 
being mauka, had the water first run into them by the lateral 
auwai until they were filled, then the water would be turned 
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back into the main stream and then taken out on to the land 
below named “Kooka.” But this gave the water to the land 
below, planted in sugar cane, only once in eleven days, which 
was not often enough for successful cultivation of cane, and 
therefore the owners of the plantation began deviating from 
the “eleven day” system, and would use as needed the water of 
the days to which other ahupuaas were entitled on the ahupuaa 
whose cane needed it. The plantation owning the ahupuaas 
and taking care that the kuleanas within them, not owned by 
them, were filled before the diversion was made were not dis- 
turbed by the kuleana holders, and the plaintiffs now claim 
that they have acquired the right to do this by twenty years 
continuous and adverse use, that is by prescription. Possibly 
the plantation was not disturbed by suits, since no one was 
injuriously affected by the change. But having thus used the 
water upon the lands they have acquired, indiscriminately, with- 
out reference to the old right in rotation of days and nights as 
fixed by the ancient system, the plaintiffs claim and urge that 
the system must be strictly applied and enforced as to the kule- 
anas or kalo patches mauka. In considering this we remark 
that though the water of this water course was undoubtedly 
divided by some method or other in ancient times, the method 
of division of the water now sought to be enforced by the plain- 
tiffs is hardly fifty years old, and being the result of the planning 
of several leading “konohikis” or head men under the chiefs 
or other persons (the land owners) assisted by the governor of 
the island, it was more or less elastic according to circumstances. 
The konohiki endeavored to secure equality of division and to 
avoid troublesome quarrels between tenants; and when the 
quantum of water in the stream was diminished through drought 
he saw to it that the quantity used by each was divided equally. 
The water from the auwai was subdivided among the various 
cultivators according to the amount of land cultivated and the 
needs of each. But when one kuleana seemed to need more 
water than others at any particular time the konohiki would 
on request allow a constant small stream of water to continue 
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to run in the particular auwai, after the patches were filled and 
while the main body of the land below was receiving its assigned 
supply. This is called “koii wai,” and witnesses say that when 
their patches were dry they would ask and obtain a little water 
from the konohiki and their own neighbors. If the plaintiffs 
are “konohikis” of the various ahupuaas and ilis owned by them 
and are successors of the rights of the konohikis and insist upon 
them, they ought also to bear the burdens and responsibilities 
of the konohikis. But supplies of water by permission do not 
create a right to them and the court cannot compel favors to be 
granted. 


The testimony shows that during a good portion of the twenty 
years last past the plantation had not insisted that the “eleven 
day” system of supplying the water should be strictly executed, 
but, about three years ago efforts were made to confine the 
natives cultivating the kalo land mauka to the old system. Mr. 
Campbell says that he, when planting cane in Lahaina, relaxed 
the system in times of plenty. Mr. Henry Smith the present 
head water luna of the plaintiffs, says that “the rules that Kahau- 
lelio spoke about (the ‘eleven day’ system) were not carried out 
when my predecessor was discharged and I was appointed.” 
This was about 1892. The testimony of those familiar with the 
“eleven day” system say (and it was so found by the commis- 
sioner) that when the water day. of a certain land came around 
all the water of the Kauaula stream was entitled to be turned 
into the particular auwai leading the water to the said land. 
This does not seem to be the case in actual practice, for we found 
on the 30th of November last that all the water flowing in the 
Kauaula stream was not turned into any auwai and the flow 
was such that it could not possibly be taken into the Piilani au- 
wai. This auwai is narrow and not deep and would not carry 

‘more than half the entire stream of Kauaula. But this was not 
the dry season and the stream was not at its lowest. It would 
seem as if the plaintiffs’ water lunas were accustomed to turn 
in to the respective auwais only a portion of the entire stream 
and keep quite a flow of water running in the stream day and 
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night for the use of the plaintiffs’ cane lands below. Then, 
too, it seemed to us that the patches were not allowed to be filled 
full to the brim but the water was shut off as soon as the luna 
thought the patches had enough. Mr. Campbell says that 
supplying kalo patches with water but once in eleven days is 
not now sufficient to keep the crop in good growing condition, 
and he attributes the success of the old eleven day system when 
he was a resident of Lahaina to the freshet or storm water which 
came down more frequently then than now. 

The plaintiffs, while contending that they have the right to 
use the water on the makai lands irrespective of the days allotted 
in the system they contend for to each individual land, urge 
that the defendants’ right to water mauka is limited to the use 
of the water only on the assigned day and that failure to use 
it on that particular day works a forfeiture of it until the “day” 
comes around again. So a kalo patch, through any misadven- 
ture not getting its water on its particular day, might be without 
it for twenty-two days. Their contention goes further, they 
claim that the various kuleana holders (defendants) are not 
authorized to exchange water with each other, and that water 
assigned under the water system under discussion to a particular 
land cannot be used upon another land on that day. We cannot 
agree with this contention. The right to use the water on a 
certain land on a certain day being established by prescription 
gives the owner of the land so far forth the right to use that 
water as he chooses, and he may allow part of it or all of it to be 
used elsewhere, provided this diversion does not injuriously affect 
others. The principle that water may thus be diverted has 
been abundantly established by decisions of this court. See 
Peck v. Bailey, 8 Haw. 658; Kahookiekie v. Keanini, 8 Haw. 
310; Lonoaea v. Wailuku Sugar Co., 9 Haw. 651. It is an 
important principle for the plaintiffs as well as defendants. It 
is evident from the testimony that the intent and spirit of the 
ingenious “eleven day” system of water supply in this locality, 
elaborated from long experience by men whose aim was to secure 
equal rights to all and to avoid quarrels, was to give the mauka 
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lands in rotation sufficient water for the successful growing of 
kalo, And it must be remembered that the mauka lands were 
to have their water first. While the system must in general 
be preserved, that is, the two grand divisions and the subdivi- 
sions of the various lands by name and the rotation of the water 
supply as above set forth must continue, the system must 
continue to have the other features which it had under the old 
konohikis. We shall enumerate these later. 

It is beyond the province of this court to adjudge and decree 
that each kuleana holder shall temp his patches and banks when 
replanting and keep his auwais free from weeds and grass under 
penalty of being deprived of his right to water. Self-intcrest 
ought to secure good husbandry. But it is equal!y impossible for 
this court to require the plaintiffs to display the same spirit of 
accommodation to the necessities of a particular kuleana holder 
that was in the old konohikis. 

The detail of the execution of the system of using the water 
in question must be left to the honesty and fairness of the parties 
interested. We can only pass upon the legal rights involved. 

We are authorized by the statute to make “such decision as 
may in each particular case appear to be in conformity with 
vested rights and be just and equitable.” We find therefore as 
follows: 

The lands watered from the Kauaula stream are separated 
into two principal divisions. Division one consists of the lands 
from Wainee to Polaiki, including both. Division two consists 
of the lands from Puunauiki to Waipaahao, including both. 
Principal Division one comprises the following named lands: 
1, Wainee and Pakala; 2, Wainee two; 3, Wainee one; 4, Mo- 
kuhinia; 5, Puaanui; 6, Puaaiki and Waiokama; 7, Kooka; 8, 
Alio; 9, Kamani and Tlikahi; 10, Polanui; 11, Polaiki. 

Principal Division two comprises the following named lands: 
1, Puunauiki; 2, Puunau Nui; 3, Puunau and Kaulalo; 4, Ha- 
lakaa; 5, Puehuehuiki; 6, Puehuehu Nui; 7, Puehuehupiliwale; 
8, Makila; 9, Pahoa; 10, Puupapai; 11, Waipaahao. 

These two principal divisions take the water for eleven con- 
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secutive days, one division by day and the other by night, and 
when the eleven days are completed the division taking the 
water by day takes it at night and vice versa, in endless rotation. 
In each principal division each of the lands comprising it is en- 
titled to the water for twelve hours, by day or night as the case 
may be, in rotation in the order as their names are given above. 

The lands of Kauaula and Makila above the head of Piilani 
auwai are entitled to water whenever needed without reference 
to “days.” Kuia is entitled to water on Kooka’s day and Haleu 
to water on Puupapai’s day. 

The whole of the Kauaula stream is entitled to be turned into 
the respective auwais when the assigned day or night comes 
round, for the use of the land whose day or night it is according 
to the above schedules. The amount of water to be turned into 
any particular auwai is not discretionary with plaintiffs. 

The kalo patches mauka are first to be filled full to the brim 
or top of the kuaunas (banks), and the auwai to be then closed at 
its head and the water remaining in the auwai is to run down 
to the patches then just filled, and not to the land whose turn 
comes next. When these mauka patches are fully supplied and 
the auwai closed, the water will continue on in the bed of the 
stream to the lands of the same name below during the rest of 
the “day.” 

Agreements made between the parties defendants consolidat- 
ing their rights to water and using them jointly are allowable, 
provided no injury is thereby done to others. 

Costs in the Commissioner’s Court and in this court to be di- 
vided between the parties. 

W. A. Kinney, for plaintiffs. 

J. A. Magoon, for defendants. 
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CAROLINE A. LAING v. ROBERT LAING. 


ROBERT LAING v. CAROLINE A. LAING. 


Exceptions FROM Cracutr Court, Firsr CIRCUIT. 


SUBMITTED DECEMBER 24, 1895. DECIDED January 3, 1896. 
Jupp, C.J., Asp FREAR, J. 


A decree granting or denying a divorce, like the verdict of a jury, 
cannot be set aside if there is sufficient evidence to support it. 


The amount of alimony rests in the sound discretion of the trial court, 
subject to modification on exceptions only for cogent reasons. 


A new trial will not be granted for the introduction of newly dis~ 
covered evidence which is merely cumulative; nor for the admission 
of new witnesses known at the time of trial, but to procure whose 
attendance due effort was not made; nor for the admission of a 
new witness although unknown at the time of trial, unless the 
testimony which such witness would give is shown by an affidavit 
of the witness himself, or unless good cause is shown for the 
absence of such affidavit. 


OPINION OF THE COURT BY FREAR, J. 


Caroline A. Laing sued for a divorce from her husband, Rob- 
ert Laing, on the grounds of extreme cruelty and non-support, 
and he, by cross-bill, sued for a divorce from her on the grounds 
of extreme cruelty and habitual intemperance. The Circuit 
Court granted her a divorce on both of the grounds set up, and 
$18.00 per month alimony until further order, but refused him 
a divorce, and refused his motion for a new trial based on the 
ground of newly discovered evidence. Exceptions were taken to 
these rulings. 


184 JANUARY, 1896. 


The evidence shows a chronic state of domestic discord be- 
tween the parties, resulting not infrequently in the exercise of 
personal violence upon each other, perhaps chiefly on the hus- 
band’s part; also more or less addiction to the use of intoxicating 
drinks, chiefly on the wife’s part; and his ultimate desertion 
from her and failure to support her. Whether the evidence is 
such as to entitle one or the other, or each, or neither, to a 
divorce is a question upon which there is room for considerable 
difference of opinion. It is unnecessary for us to state to what 
conclusion we should probably come if the case were before us 
de novo, for we must consider the decision of the trial court in 
the light of a verdict of a jury, and, there being sufficient evi- 
dence to support it, we cannot reverse it. Kilikina v. Hake, 9 
Haw. 603. 

The amount of alimony rests in the sound discretion of the 
trial court under all the circumstances of the case, and is subject 
to modification on exceptions for cogent reasons only. In this 
case each party had a little property in a foreign country, none 
here. | He had until lately been in receipt of a salary of $70.00 
per month, but has since been out of employment; she has and 
has had no employment. There were no children by this mar- 
riage; by a former marriage she had one child and he two chil- 
dren. The parties have been married only about two years. 
Each has been greatly at fault. In February, 1895, he agreed 
to pay her $25.00 per month during an agreed separation for 
four months. In view of these facts, undoubtedly this is a case 
in which the wife should receive but little alimony, and the 
Circuit Judge expressed himself in effect as of the same opinion 
and in allowing $18 per month until further order he allowed 
what he considered just under all the circumstances, and we 
cannot say that he abused his discretion. Lazarus v. Lazarus, 9 
Haw. 352. The wife’s needs and the husband’s capacity, as 
well as her faults; are to be considered—even in the case of a 
divorce by a husband from his wife for her fault—that she may 
not suddenly be thrown upon the world in a helpless condition 
and become a burden to others. The amount of alimony is sub- 
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ject to change by the trial court. We are also informed that 
Mrs. Laing has offered, and is still willing, to accept $25 for 
counsel fees and $250 for herself in lieu of alimony. 

The motion for a new trial on the ground of newly discovered 
evidence is based solely on an affidavit by Mr. Laing that five 
certain persons, naming them, would, if a new trial should be 
granted, give certain testimony which is set forth. The evidence 
is, at least for the most part, merely cumulative. The testimony 
which it is claimed four of the persons would give is not newly 
discovered. It was known to Mr. Laing and his counsel, and 
the witnesses were expected to be present at the trial, but they 
were not subpcenaed and due effort was not made to procure 
them, and no request was made for a continuance so that the 
persons might be brought in, but, on the contrary, the case was 
submitted apparently on the belief that their testimony was not 
needed. As to the remaining person, without commenting on the 
fact that the events to which she is supposed to be willing to 
testify took place after the commencement of the suit, and are 
such as would not be likely to have effected a different 
result if they had been in evidence, we need merely call atten- 
tion to the fact that there is no affidavit by herself as to what she 
would testify, and no excuse shown for the absence of such an 
affidavit. Mr. Laing’s affidavit, so far as it relates to this person, 
appears to be based on hearsay merely. The motion was prop- 
erly overruled. Lopez v. Kaiaikawaha, 9 Haw. 27; Napahoa 
v. Chinese Union, 7 Ib. 379; The King v. Makamaka, Ib. 394. 

The exceptions are overruled. 

W. A. Kinney, for C. A. Laing. 

E. P. Dole and G. A. Davis, for R. Laing. 
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DOMINGOS J. L. MATTOS v. W. L. WILCOX, District 
Magistrate of Honolulu, and JOSE J. CARVALHO. 


APPEAL FROM Circuit JupGE, First CIRCUIT. 


SUBMITTED DECEMBER 17, 1895. DECIDED JANUARY 3, 1896. 


Jupp, C.J., AND FREAR, J. 


Certiorari lies to set aside only such proceedings as are absolutely void; 
not to correct mere errors of judgment, whether of law or fact. 


OPINION OF THE COURT BY FREAR, J. 


This is an appeal from a decree of a Circuit Judge upon a 
writ of certiorari quashing the proceedings of the District Magis- 
trate of Honolulu in a certain action, and directing the Magis- 
trate to try the case anew. 

The action was assumpsit for money loaned and for money 
paid upon an indorsement, with an arrest of the defendant, 
Carvalho, as a fraudulent debtor. The plaintiff, Mattos, proved 
the indebtedness, and to show that it was contracted in a fraud- 
ulent manner, testified that he loaned the money and indorsed 
the note in reliance upon defendant’s statement that he had 
$600 in the hands of a man at Honokaa, and that defendant 
now denies that he ever made such statement. The plaintiff then 
rested and the defendant moved for a discharge from custody on 
the ground that the fraud was not made out. The motion was 
granted. The defendant then admitted the indebtedness, but 
testified that he had executed a mortgage to secure it, with his 
father as surety, and that the mortgage had been sent home (to 
Madeira) for his father’s signature; that the mortgage was for 
three years and that the plaintiff had agreed to it. Plaintiff’s 
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counsel then informed the court that he had nothing further 
to say, and judgment was rendered for the defendant. 

It is contended that the Magistrate was without jurisdiction 
to order the defendant’s discharge, for the reason that there 
was no evidence to disprove the fraud; also that he was without 
jurisdiction to render the final judgment, for the reason that no 
payment of the debt was shown. 

The error, if any, of the Magistrate was one of judgment, not 
of excess of jurisdiction. He had jurisdiction of the parties and 
the subject matter and to render the particular judgment. There 
was no refusal to hear evidence, nor even a decision without 
evidence, but the question is one merely of correctness of a 
decision upon the sufficiency of the evidence whether in law or 
fact. An erroneous decision is not necessarily void or in excess 
of jurisdiction. Jurisdiction is the power to hear and determine, 
and does not depend upon the correctness of the decision made. 
Certiorari is the proper remedy only when the proceedings are 
absolutely void. It does not lie to correct mere errors of judg- 
ment made within the limits of jurisdiction. Aldrich v. Circuit 
Judge, 9 Haw. 470; see also Kan Wing Chew v. Wong Lung, 
8 Ib. 187. 

The decree appealed from is reversed and the writ dissolved, 
costs to be paid by the petitioner. 

G. A. Davie, for petitioner. 

W. S. Edings, for respondents. 
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IN THE MATTER OF THE ESTATE OF OPAE, 
Deceased. 


APPEAL FROM Circuir JUDGE, Firta CIRCUIT. 
SUBMITTED DECEMBER 17, 1895. Dronen January 4, 1896. 


Jupp, C.J, AnD FREAR, J. 


Article 88 of the Constitution does not disqualify a Judge from sitting 
on a petition for the revocation of the probate of a will previously 
admitted to probate by himself. 


OPINION OF THE COURT BY FREAR, J. 


This is an appeal from a refusal of the Circuit Judge of the 
Fifth Circuit to entertain jurisdiction of a petition for the 
revocation of the probate of a will previously admitted to pro- 
bate by himself—the ground of the refusal being that “no 
judge or magistrate shall sit on an appeal or new trial in any 
case in which he may have given a previous judgment.” Const., 
Art. 88. 

Neither the letter nor the spirit of the constitutional provision 
stands in the way of the Judge’s jurisdiction, for the case upon 
which he is asked to sit is certainly neither an appeal nor a new 
trial, nor does it even involve a question upon which he has 
previously passed. The first question for him to decide is 
whether the petition shows facts sufficient to entitle the pe- 
titioner to a revocation. This is a question of law upon which 
surely he has not previously passed. If on the one hand the 
petition shows the same case as that presented at the previous 
hearing, or even if it shows facts which are new but which are 
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insufficient in law, or which although sufficient in law might 
by the exercise of reasonable diligence have been ascertained 
and presented at the previous hearing, or if it shows the pe- 
titioner guilty of laches, then it should be dismissed and not 
heard further, either by the Judge himself or by any other 
Judge. If, on the other hand, it shows facts sufficient in law, 
then a second question is to be decided—whether the allegations 
are true in fact. The object of this further hearing is not to 
correct errors made at the previous hearing or to hear the pre- 
vious case anew. The remedy to correct errors then made was 
by appeal. On this petition for revocation the previous decision 
must be assumed to have been correct on the case then 
presented and it cannot be reversed except for legally 
sufficient grounds, which are necessarily grounds that were 
not passed upon at the previous hearing. The argu- 
ment of prejudice from having given previous judgment does 
not apply, for the reason that the Judge is not expected to 
change his opinion, but on the contrary is prohibited from doing 
so by the general principles applicable to res adjudicata. The 
jurisdiction of a Judge to sit on a petition for the revocation 
of the probate of a will previously admitted to probate by him- 
self has hitherto been unquestioned. Estate of Kaualii, 5 
Haw. 150; see also Estate of Kealiiahonwi, 9 Haw. 1; also Ee. 
tate of Banning, Tb. 354. 

The decision appealed from is reversed and the cause re- 
manded to the Circuit Judge for such further proceedings as 
may be proper. 

E. Johnson, for petitioner. 

S. K. Kaeo, for respondent. 
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Z. S. SPALDING v. THE ALLIANCE MARINE AND 
GENERAL ASSURANCE COMPANY, Limited. 


Z. S. SPALDING v. THE SUN INSURANCE COMPANY. 


IN THE MATTER OF THE HAWAIIAN STEAMER 
WAIMANALO. 


THE ALLIANCE MARINE AND GENERAL ASSUR- 
ANCE COMPANY, Limited, and THE SUN INSUR- 
ANCE COMPANY v. Z. S. SPALDING, Mortgagee, 
and C. V. DUDOIT, Owner. 


APPEAL FROM Circuir JupGE, First Circuit. 
SUBMITTED OCTOBER 29, 1895. DEcIDED JANUARY 9, 1896. 


Jupp, C.J., FREAR, J., AND CIRCUIT JUDGE Cooper, WHO SAT IN 
PLACE OF Mr. JUsTICE BICKERTON, ABSENT FROM ILLNESS. 


The steamer Waimanalo was stranded on a reef off a place called Kea- 
wanui, on the Island of Oahu, as the result of an accident to her 
machinery. She was abandoned by her master and owner to the 
insurers, who recovered and repaired her at a cost less than half 
her agreed value, The insurers tendered her to the owner and 
demanded the payment of their expenses upon her. This was 
refused. The insurance was against total loss, The master did 
not take adequate means to ascertain the probabilities of her 
becoming a total loss, nor did he make any energetic efforts to 
recover the vessel, as required by the terms of the policies. 


Held, while admitting the law in Bradlic v. The Maryland Ins. Co., 12 
Pet. 398, that “the right of abandonment does not depend upon the 
certainty, but upon the high probability of a total loss,” the fact 
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that the vessel was subsequently recovered and repaired is not 
conclusive, nor is it the “best evidence” that the abandonment was 
not justified. It is, however, evidence that it was practicable to 
recover and repair her. Under the policies it was the master’s 
duty to ascertain as far as possible the probabilities of the case, 
and to use his best energies to save the vessel, and failing to do 
this the abandonment was not justified, and the insurers had the 
right to proceed to recover the vessel and repair, and have a right 
of action to recover their expenses. The cost of recovery and 
repair not exceeding half the agreed value of the vessel, the Sun 
Insurance Company is not liable under its policy. The Alliance 
Marine and General Assurance Company is not liable under its 
policy, the cost not exceeding the value of the vessel. 


OPINION OF THE COURT BY JUDD, C.J. 


The following stipulation was filed: 


In each of the above entitled causes it is hereby stipulated 
and agreed, by and between the parties thereto, acting by and 
through their respective counsel: 

That the libel filed by said insurance companies against said 
steamer may and shall be considered as the answer of said in- 
surance companies respectively to the libels filed against them 
to enforce payment of their respective policies of insurance on 
said steamer Waimanalo in the two first above entitled suits; 
and said libel of said insurance companies may further be con- 
sidered as a cross-bill filed in each of said two first above en- 
titled suits. 

And that said three libels and suits may be heard together 
as one consolidated suit; and any and all evidence, affidavits 
and depositions taken, or which shall be taken, and all proceed- 
ings had or which shall be had, in either of said suits, shall be 
available for use and considered as having been taken and had 
in each of said suits. 

And that the libels filed against said insurance companies 
respectively, in said two first entitled suits, may be considered 
as the answer of Z. S. Spalding and of Charles V. Dudoit to the 
said libel of said insurance companies in the last above entitled 
suit. 
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The fact of the incorporation of the said companies and their 
power to contract is admitted and need not be proved herein. 

Said companies are left to their proof of compliance with the 
law in regard to foreign corporations, and nothing in this stipu- 
lation contained shall prevent said Z. S. Spalding or C. V. 
Dudoit from filing any other or further plea or answer. 


We adopt the following statement of the pleadings and evi- 
dence made by the Circuit Judge from whom this appeal comes: 

The libellant in the first two libels claims as mortgagee of one 
C. V. Dudoit, the master and owner of the Hawaiian steamer 
Waimanalo, the sum of $1500.00 from the Alliance Company, 
and from the Sun Insurance Company $1500.00 respectively, 
the amounts of insurance on the Waimanalo, insured by the 
companies in the name of C. V. Dudoit and duly assigned to 
the libellant by him, the libellant claiming that the steamer 
Waimanalo, on August 16, 1893, was wrecked at Keawanui, 
Oahu, by the perils of the seas, and became a total loss. Each 
policy contains the clause, “loss, if any (or in case of loss), 
payable to Z. S. Spalding.” 

In their libel the insurance companies claim (Sec. 6) that 
Dudoit, the owner and master, at the time of the stranding pro- 
ceeded with his vessel to a bar harbor and open roadstead, to- 
wit, Keawanui, and at divers times to other bar harbors and open 
roadsteads, in violation of the conditions of said policy of the 
Alliance Company. That (Sec. 7) on August 16, 1893, in the 
day time, in good weather, while Dudoit was on board and in 
command, said steamer was stranded by running upon the reef 
or shore of Oahu at or near Keawanui, Waialua, and very soon 
deserted and left her to her fate. That (Sec. 8) on information 
and belief, said stranding of the vessel was not caused by a peril 
of the seas or by any of the perils insured against, but that said 
stranding was the deliberate and willful act of said Dudoit, 
acting as master, and done with the purpose of wrecking her; 
and that the act of said master and crew in deserting and leaving 
the steamer to her fate was not done in good faith, but was done 
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in spite of the fact that at the time of such desertion said steamer 
was not in such peril as to be beyond the hope of rescue; and 
that information of such stranding being the willful act of said 
master came to the notice of the insurance companies after the 
repairs to the steamer had been contracted. That (Sec. 9) Du- 
doit kept a member of the crew in possession of the vessel till 
August 25th, and thereafter notified the agent of the compa- 
nies in Honolulu of the stranding of the vessel, claiming a con- 
structive total loss and proposing an abandonment of the vessel, 
and demanding payment of the policies. That (Sec. 10) the 
companies refused to accept such abandonment and procured 
a survey of the vessel as she lay at Keawanui, and annex copy 
of survey, and the survey recommended the floating and repair 
of the steamer; and a contract was made for floating and repair. 
That (Sec. 11) the steamer was floated, a second survey held, 
and the companies caused her to be repaired. That (Sec. 12) 
they repaired and placed the steamer in condition for use and 
tendered the vessel to Dudoit, and demanded payment of him 
or security for such sums as should on adjustment be found to 
be due from him; and Dudoit refused the tender and declined 
payment. That (Sec. 13) an adjustment was made whereby it 
was found that the companies were entitled to recompense for 
expenses of survey, floating and repairing the vessel, and that 
the companies were liable in $300.00 each for loss under general 
average under the policies. That (Sec. 14) on December 8, 
1893, the adjustment was received and vessel tendered to Du- 
doit and demand for amount, $1687.83, due from him there- 
under; and same was refused by Dudoit. That (Sec. 16) 
they pray for attachment of vessel and for judgment for ex- 
pense of floating, repairing and caring for vessel, and other 
prayers. 

I find that the Hawaiian steamer Waimanalo, engaged in the 
coasting trade and freight in the Hawaiian Islands, left the 
port of Honolulu, her home port, a bar harbor, on or about 
August 14, 1898, on her coasting trip around the Island of 
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Oahu, and touched at Waianae and thence to Waialua and 
thence returning to an intermediary coasting landing at Kea- 
wanui on August 16th. She left Waialua about 7 o’clock a. m., 
and arrived at Keawanui between 9 and 10 o’clock a. m.; 
as she was coming up to her anchorage the engine stopped, and 
owing to wind and current the vessel ceased going ahead and 
made leeway and sternway. The stoppage was caused by a 
screw of the cross head bar or gibb coming loose and dropping 
off, falling between the eccentrics and jamming, stopped the 
engine, or rather to cause the engineer to shut off steam and 
stop the engine. Anchors were immediately let go, but failed 
to hold and check the vessel, and she went ashore. Attempts 
were made to get her off, but failed, and owing to the current, 
wind and waves she was further carried on to the coral reef 
there making out from shore, and eventually abandoned by the 
master and crew, after removing the freight that was on board 
for Keawanui. 

Keawanui is a port of call to land and take in freight for the 
island steamers such as the C. R. Bishop, Kaala, the Waimanalo 
and like vessels and small sailing vessels engaged in the coasting 
trade, and is open to the winds and currents. It is not an open 
roadstead nor a bar harbor, but simply an anchorage place for 
such coasters, and is in part protected by a coral reef, and when 
anchored near the reef at the usual anchorage there is a good 
depth of water and good holding ground for a vessel of the size 
of the Waimanalo. 

Due notice of the abandonment was given to the insurers by 
the master and libellant. 

The insurers got the vessel off through contractors, for the 
sum of $800.00. She was brought around to Honolulu, resur- 
veyed and repaired, and tendered to the insured. The tender 
was refused and libels were brought by the mortgagee, Spalding, 
against the two insurance companies to recover the insurance, 
and a libel was brought by the insurance companies against the 
vessel and owners to recover the repairs. In pursuance of a 
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stipulation by the parties, the vessel was. sold by the marshal, 
and the money realized ($1000.00) was deposited in the registry 
of the court. 


The Circuit Judge found a constructive total loss and a justi- 
fied abandonment, gave judgment to the libellant, Spalding, for 
the amount of insurance contracted for and costs, and that the 
insurance companies were entitled to the proceeds of the sale 
of the vessel. 

On the appeal the insurance companies abandoned the con- 
tention that the vessel was willfully wrecked and lost by the 
master. 

On behalf of the libellant, Spalding, it is urged that the 
master was under the circumstances justified in abandoning the 
vessel, and that in determining this question the court must 
consider not what the actual result was, but the condition the 
vessel was in, the peril to which she was exposed, and the esti- 
mated probable cost of saving and repairing her; 4. e., whether 
they would exceed one-half her agreed value under the Sun 
policy and her total value under the Alliance policy. 

The libellants, the insurance companies, contend that the 
insured failed to do his utmost to get the vessel off, as was his 
duty under the policies according to the clause to “sue, labor 
and travel, and use all reasonable and proper means for the 
security, preservation, relief and recovery of the property in- 
sured,” etc., and hence the insurers were authorized to proceed 
to recover the vessel and repair her, and, the result showing 
that the damage was less than one-half the agreed value, they 
were justified in tendering the vessel to the insured, and on re- 
fusal to accept her and pay the charges they can recover the 
same. 

The insurers claim that the cost of weighing the vessel, bring- 
ing her into the port of Honolulu and repairing her amounted 
to $2237.83, and deducting the onc-third off “new for old,” as 
stipulated in the policy, the amount is less than 50 per cent. of 
the agreed value of the vessel ($4500.00), and so the insurers, 
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the Sun Company, are not liable as for a total loss, nor, a for- 
tiori, the Alliance Company. 

Both insurance companies insure for total and not partial 
loss. Under the Sun policy the cost of repair must be three- 
quarters of the agreed value, in this case $3375, in order to ren- 
der the company liable—unless we find that there was an actual 
total loss. Under the Alliance policy the cost of recovery and 
repair must exceed the value of the vessel in the policy; i. e., 
$4500, unless there was an actual total loss. 

We agree with the general proposition urged by counsel 
for the insured, that the act of a master of a vessel in abandon- 
ing her must be judged by the probabilities of total loss and 
complete destruction of the vessel as they existed at the moment 
of abandonment. The doctrine is formulated by Chancellor 
Kent as follows: “The right of abandonment does not depend 
upon the certainty but upon the high probability of a total loss, 
either of the property or voyage, or both. The insured is to act, 
not upon certainties, but upon probabilities; and if the facts pre- 
sent a case of extreme hazard, and of probable expense 
exceeding half the value of the ship, the insured may abandon, 
though it should happen that she was afterwards recovered at 
less expense.” 

This expression of the law was cited approvingly by the 
Supreme Court of the United States in Bradlie v. The Mary- 
land Insurance Co., 12 Peters 398, and has been followed, we 
believe, in the Admiralty Courts without question. See Snow 
v. Union Ins. Co., 119 Mass. 592; Wallace v. Thames d Mer- 
sey Ins. Co., 22 Fed. Rep. 66; Orient Ins. Co. v. Adams, 123 
U. S. 67. We do not consider that the fact that the vessel in 
this case was recovered and repaired is conclusive, nor is it the 
“best evidence” that it was practicable to recover and repair it. 
Orient Ins. Co. v. Adams, Id. 76. On the other hand, the bare 
fact that the master thought that his vessel was in extreme peril, 
and that the probable cost of her recovery and repair would 
exceed half her value under the Sun policy, would not justify 
the abandonment. The evidence shows that no adequate means 
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were taken to ascertain the probabilities. The Waimanalo had 
been driven by the surf over the sand spit, and lay on her bilge, 
and her position seemed critical, but no soundings were taken 
by the master, of the water alongside of her; no careful exam- 
ination of the neighboring channels and reefs, and no plan 
matured by him as to how she could be recovered and brought 
into deep water, and no determined effort made for her recovery. 
He called to his counsel Capt. Smythe of the “Waialeale,” and 
his estimate that the vessel should be abandoned is the only 
disinterested opinion that we have. Capt. Smythe, however, 
says that he stood on the shore some hundreds of yards distant 
from the Waimanalo, that no soundings had been given him by 
Capt. Dudoit or taken by him, and that if he had been told that 
there was eight and a half feet of water under her stern it would 
have made a difference in his judgment that the vessel should 
be abandoned. He made no estimate of the probable cost of re- 
pairs. As above stated, in a few days the vessel was righted by 
contractors of the insurers, her hole patched up, pulled over the 
reef into deep water and brought to Honolulu and repaired for 
less than half her agreed value. This, though not the “best 
evidence,” is evidence that the abandonment was hastily and 
improvidently decided upon. This is not the case where changed 
circumstances after an abandonment made in good faith make it 
practicable to recover and repair the vessel for a less sum than 
would make the insurers liable. Here the circumstances, so far 
as we can judge, had not changed. 

From a careful review of the very voluminous evidence taken 
we are of opinion that the abandonment was not justified, and 
that no sufficient examination was made by the master upon 
which to base his judgment, and no energetic means taken to 
recover his vessel. The insured were bound to do all in their 
power to save the insurers from any payment under their polt- 
cies. The insurers did, in recovering the vessel, what the insured 
should have done, and were justified in refusing to accept the 
abandonment, and as they were not liable (the Sun Company) 
for a loss not exceeding half of the agreed value, and the Al- 
liance Company for a loss not exceeding the value, they are en- 
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titled to recover of the insured the amount of the expenses 
incurred by them in saving and repairing the vessel. The 
principles sustaining this right of action are fully discussed and 
settled in Commonwealth Ins. Co. v. Chase, 20 Pick. 142. 

The decree appealed from is reversed and judgment ordered 
for the insurers, the amount of which is referred to the Clerk 
of the court for computation and report. The libels of the in- 


sured against the insurance companies are dismissed. 
F. M. Hatch, for the insured. 
L. A. Thurston and Paul Neumann, for the insurers. 


CLAUS SPRECKELS v. FIRST JUDGE, CIROUIT 
COURT, FIRST CIRCUIT. 


MANDAMUS. 


SUBMITTED FEBRUARY 1, 1896. Decipep FEBRUARY 1, 1896 


Jupp, C.J., Waitine, J., anD W. R. Cannes, Esq., A MEMBER OF 
THE BAR, SITTING BY REQUEST IN PLACE OF FREAR, J., ABSENT 
FROM THE REPUBLIC. 


The petitioner obtained an injunction in a foreign court against a for- 
eign corporation doing business in these islands, enjoining it from 
taking any further proceedings in a suit by the corporation against 
the petitioner, and moved that the case be suspended and con- 
tinued until called up by either party. The Circuit Judge, respond- 
ent, refused to entertain the motion, for the reason that the 
corporation and its attorneys were enjoined on petitioner’s motion 
from appearing io contest the motion, and it would be improper 
to hear it er-parte. Held, no error. The Circuit Judge declined to 
reduce the order refusing to entertain the motion to writing and 
sign the same. Held, no error. 

The refusal to entertain the motion is not appealable. It was dis- 
cretionary with the Circuit Judge to refuse or allow the continu- 
ance, 
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It appearing that the discretion of the Circuit Judge was exercised, the 
signing of the order is not compellable by mandamus. 


OPINION OF THE COURT BY JUDD, C.Je 


The petition in this case is as follows: 


“Your petitioner, Claus Spreckels, residing in the city and 
county of San Francisco, State of California, doing business 
in the Hawaiian Islands, respectfully represents that hereto- 
fore, to wit, upon the 1st day of October A. D. 1895, the Ha- 
waiian Commercial and Sugar Company, a corporation incor- 
porated under the laws of the State of California, and doing 
business in the Hawaiian Islands, entered suit in equity in the 
Circuit Court of the First Circuit of the Hawaiian Islands 
for an accounting against your petitioner touching and con- 
cerning certain matters in said company’s complaint fully set 
forth, and thereafter to wit, upon the 11th day of October, A. 
D. 1895, Walter M. Giffard, attorney in fact for your petitioner 
through counsel, to wit, F. M. Hatch and W. A. Kinney, 
applied to the said Circuit Court for further time in which 
to answer the complaint aforesaid, which application was duly 
granted, your petitioner being given until the sixth day of 
December, A. D. 1895, to answer as aforesaid. 

That upon the twenty-first day of November, A. D. 1895, 
your petitioner by the advice of counsel in San Francisco, 
brought proceedings in the Superior Court of the city and 
county of San Francisco, State of California, against the said 
Hawaiian Commercial and Sugar Company, seeking to enjoin 
it, the said corporation, from further prosecuting the suit 
brought as aforesaid in the Circuit Court of the First Circuit 
of the Hawaiian Islands, and seeking further to enjoin the 
defendant’s officers of said corporation, to wit, Rudolf Spreckels, 
Russell J. Wilson, Mountford S. Wilson, Charles S. Wheeler, 
and B. J. Hoffacker, directors of the said Hawaiian Commercial 
and Sugar Company from passing any resolution or doing any 
act or thing in furtherance of the further prosecution of the 
said suit. 
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Whereupon upon the twenty-first day of November, A. D. 
1895, a temporary injunction was issued out of the said Su- 
perior Court directed against the said corporation, and its offi- 
cers aforesaid, enjoining them and each of them, and their 
and each of their officers, counsellors, attorneys, solicitors, 
agents, servants and employees, and all others acting in aid or 
assistance of the said defendants, and each and every one of 
them from further maintaining, prosecuting or proceeding with, 
or in said suit brought in the Circuit Court of the First Circuit 
of the Hawaiian Islands as aforesaid, which said temporary 
injunction your petitioner seeks in such proceedings to make 
perpetual. 

That meanwhile W. A. Kinney, attorney of petitioner in 
the said Hawaiian Islands, having failed to receive definite 
knowledge of said injunction proceedings and of the temporary 
injunction issued as aforesaid by reason of the miscarriage of 
the mails, appeared in the said Circuit Court of the First 
Circuit, upon the sixth day of December, A. D. 1895, and ob- 
tained a further thirty days additional time in which to answer 
plaintiff's complaint, to wit, until the sixth day of January, 
A. D. 1896. 

That thereafter upon the sixth day of January aforesaid 
petitioner’s attorney, W. A. Kinney, by that time having been 
informed of the injunction proceedings brought by your peti- 
tioner, and being furnished with certified copies thereof by 
petitioner’s attorneys in San Francisco, to wit, Messrs. Delmas 
& Shortridge, filed a motion in the Cirenit Court of the First 
Circuit aforesaid, entitled—-Defendant’s motion to continue 
further proceedings until called up, a copy of which is hereto 
attached, marked Exhibit “A.” 

That upon the said sixth day of January said motion coming 
up for hearing, vour petitioner’s attorney, the said W. A. Kin- 
ney, discontinued said motion without prejudice and upon the 
express understanding that the said motion would be renewed 
later or upon the return of the said W. A. Kinney from the 
Island of Hawaii, whither he was about to proceed to attend 
a term of the Circuit Court of the Fourth Judicial Circuit. 
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And thereafter to wit, upon the eighteenth day of January, 
A. D. 1896, the said W. A. Kinney having returned from 
Hawaii as aforesaid renewed the said motion, a copy of which 
is hereto attached marked Exhibit “B.” 

That thereafter upon the twentieth day of January, A. D. 
1896, the said motion came up duly for hearing before the 
Honorable A. W. Carter, First Judge of the Circuit Court 
aforesaid, who after hearing the argument of petitioner’s coun- 
sel, and after considering all the exhibits and affidavits made 
a part of this motion, rendered an oral decision in open court, 
which was taken down by the official stenographer, J. W. Jones 
acting as such, a copy of which decision as taken down by the 
stenographer is hereto attached and made a part of this petition, 
marked Exhibit “C.” 

That at the same time the said Judge caused the following 
order to be entered upon the clerk’s minutes of the proceedings, 
to wit. “The court states that it declines to entertain the 
motion, and defendant is allowed two weeks in which to 
answer.” 

And thereafter to wit, upon the twenty-first day of January, 
A. D. 1896, petitioner’s attorney, the said W. A. Kinney pre- 
pared a form of order incorporating as he understood them the 
findings and orders by the Circuit Judge aforesaid the preceding 
day, upon petitioner’s said motion heard that day. 

That thereafter to wit, upon the twenty-second day of Jan- 
uary, A. D. 1896, in open court, the petitioner’s counsel, the 
said W. A. Kinney upon due notice to the attorneys of the 
Hawaiian Commercial and Sugar Company, to wit, Messrs. 
Hartwell, Thurston and Stanley, presented to the said Circuit 
Court Judge a form of the order he had prepared and requested 
the said Judge to sign the same, the petitioner’s counsel having 
already been informed by the said attorneys for the said Ha- 
waiian Commercial and Sugar Company that in their opinion 
no written order was necessary or proper outside of that already 
entered upon the clerk’s minutes, said order not being appeal- . 
able and not requiring to be signed by the Judge. 
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That the said Circuit Judge, upon presentation of the said 
order declined to sign the same, but caused the following order 
to be entered upon the clerk’s minutes of the proceedings, to 
wit: “The court refuses to sign an order having declined 
to entertain or hear the motion to suspend proceedings until 
called up.” And your petitioner represents unto the Court 
and claims that by virtue of the premises and the refusal of 
the said Circuit Court Judge to sign any order disposing of 
your petitioner’s motion aforesaid entitled: Defendant’s motion 
to continue further proceedings until called up (Exhibit B), your 
petitioner is precluded from appealing or attempting to appeal 
from the refusal to allow petitioner’s said motion for a stay of 
proceedings, for that the rules of the said Circuit Court pre- 
clude an appeal until the order or decree sought to be appealed 
from has been signed by the Judge making the same. 

And your petitioner further submits that it was the duty 
of said Judge to sign an order as aforesaid and that the said 
Circuit Judge in claiming that he has not heard or determined 
petitioner’s said motion to stay proceedings is in error; but if 
such contention of the said Circuit Judge is correct, your peti- 
tioner submits that he is entitled to the mandate of this court 
directing the said Circuit Judge and compelling him to proceed 
to hear and determine your petitioner’s said motion, and if as 
your petitioner contends, the said Circuit Judge has heard and 
determined the petitioner’s said motion for a stay of proceedings, 
then your petitioner submits that he is entitled to the mandate 
of this court directing the said Circuit Judge to sign the 
order in conformity with his said decision and the clerk’s 
minutes aforesaid. 

That your petitioner believes and alleges that it would be 
detrimental and do irreparable injury to his interest and rights 
involved in the said injunction proceedings brought by him 
as aforesaid in the State of California, to answer the complaint of 
the Hawaiian Commercial and Sugar Company im the said 
Circuit Court of the First Circuit, and that it is an abuse of 
discretion and violation of the comity which should be accorded 
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the said court in the State of California for the Circuit Judge 
aforesaid of the First Circuit, to compel petitioner to answer 
in the suit brought therein before said injunction proceedings 
can be determined and heard in the proceedings now pending 
in the foreign court aforesaid, more particularly as a failure 
to answer until said injunction proceedings have been deter- 
mined is not shown to be likely to work injury to the said 
corporation. 

Wherefore your petitioner prays that a writ of mandamus 
issue directing the said A. W. Carter, Circuit Judge of the First 
Cireuit, to proceed to sign an appropriate order in conformity 
with his findings and decision given upon the hearing of peti- 
tioner’s said motion for a stay of proceedings or to show cause 
to the contrary as such time as the court shall set for hearing 
thereof, or if the court is of the opinion, upon the showing 
herein that the said Circuit Judge has not heard and determined 
petitioner’s said motion for a stay of proceedings but declined 
so to do, that the court issue a writ of mandamus directed to 
the said A. W. Carter, Circuit Judge aforesaid, commanding 
him to proceed forthwith to hear and determine petitioner’s 
said motion, and for such other and further relief as to the 
court may seem meet. 

Your petitioner makes all the pleadings, motions, exhibits, 
affidavits and other papers and documents on file in the said 
Circuit Court, in the case aforesaid’of the Hawaiian Commercial 
and Sugar Company against your petitioner, part of this peti- 
tion, and makes profert herein of the same, and prays leave 
to refer to the same, and that the same be read in connection 
with and as a part of this petition.” 


An alternative writ was issued returnable before us on the 
ist February. 

The respondent showed cause as follows: 

“And now comes the said A. W. Carter, First Judge of said 
Circuit Court, pursuant to the order herein made to show cause 
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why peremptory writ of mandamus should not issue against him 
as prayed for in said petition and shows as follows: 


1. That the records in said original cause show that this 
petitioner has taken such proceedings in the said California 
Court as to preclude the plaintiff and its attorneys therein 
from appearing in said Circuit Court against the petitioner’s 
motion to continue proceedings, without exposing said plaintiff 
to liability for contempt of said California Court, and that it 
would be contrary to equity and good conscience as well as to 
the plain rules of fundamental law to allow the defendant in 
said cause, after placing the plaintiff therein under duress and 
prohibition against further appearing therein, to take out orders 
or decrees cx parte affecting the plaintiff’s interest. 

2. That if said Circuit Judge had any right or authority to 
entertain, hear and determine said motion ep parte he could 
properly have denied the same, and such denial would not 
have been appealable. 

3. That upon the facts set forth in the records herein said 
Circuit Judge ought not to have entertained said motion, and 
ought neither to have granted nor refused the same. 

4. That according to the usual and proper practice in equity 
no order or decree is signed by the Judge upon his declining 
to entertain or either to grant or to refuse a motion made under 
the circumstances herein shown. 

5. That if said notion had been denied no appeal would 
have lain from such denial, the same not being of a final nature, 
and also as well because the granting or denying of said motion 
would have been entirelv discretionary with the court. 

6. That the opinion of said Cireuit Judge upon the ques- 
tions raised by said motion is fully and clearly set forth in the 
clerk’s minutes, and that if the petitioner is lawfully entitled 
to appeal therefrom there is no statute or rule of practice requir- 
ing such opinion to be signed by such Judge. 


Wherefore this respondent submits that the writ as prayed 
for should not issue, and he brings into court here the writ 
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herein issued, and refers to all the records herein filed to show 
his doings in the premises.” 

The precise act which the petitioner asks that the respondent 
be required to do is to sign an order declining to entertain a 
motion made by the petitioner to suspend further proceedings 
in the cause of the Hawaiian Commercial and Sugar Company 
(a foreign corporation doing business in these islanids) v. Claus 
Spreckels in the Circuit Court, First Circuit of the Hawaiian 
Islands and to continue the same until called up by motion of 
either party, without prejudice to the right of defendant to 
answer when so called up; and that the time to answer be ex- 
tended forthwith until this motion can be disposed of. 

It was made to appear to the Circuit Judge that the Hawaiian 
Commercial and Sugar Company, its officers, servants, agents, 
attorneys, employees, &c., had been enjoined by the Superior 
Court of the city and county of San Francisco in the State of 
California, U. S. A. “from further maintaining, prosecuting 
or proceeding with or in” the action in the Cireuit Court here. 
The Circuit Judge (respondent) stated orally that he declined 
to entertain the motion because so long as the Hawaiian Com- 
mercial and Sugar Company was prohibited by an injunction 
from appearing here, any motion requiring action on its part 
should not be heard while its hands are tied; and he therefore 
further extended the time in which the then defendant should 
answer to a day certain. 


Counsel for Claus Spreckels contends that this “order” refus- 
ing to entertain the motion should be put in writing and signed 
by the respondent in order that he may be enabled under the 
statute and rules to appeal therefrom to the Supreme Court. 
And he admits that if said refusal to entertain the motion is 
not appealable he would not be entitled to the writ. 

The status of the case is this: The record shows that the 
statutory time for answer had begun to run when several orders 
in succession were obtained by the then defendant granting him 
further time to answer. These orders were made before the 
injunction of the California Court, at the hearings of which 
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counsel for the Hawaiian Commercial and Sugar Company 
appeared. At the hearing under discussion such counsel ap- 
peared specially for the purpose of waiving no rights by non- 
appearance and protesting that this appearance be not deemed 
to be a violation of the injunction, showed to the court that 
the granting of the motion (to suspend proceedings) would be 
disposing of the plaintiff’s rights without an opportunity being 
given to it to be heard, the defendant having obtained an 
injunction in a foreign court precluding the plaintiff from fur 
ther proceedings herein. 

It would certainly be improper for the court to make any 
such order, suspending proceedings, without hearing the other 
side and would not be authorized to decide it ew parte. It 
was therefore improper to entertain it at all and we understand 
that this is all that was done. We hold that according to the 
practice and precedents of the courts of record of this country, 
refusals to entertain motions of this character are noted by the 
clerk on the record and need not be reduced to writing and 
signed by the Judge. 

Secondly, the refusal to grant a suspension of proceedings 
is interlocutory matter not decisive of the merits of the case, 
and by numerous decisions of this court is not appealable, see 
9th Haw. pp. 164, 178, 180, 187, 218, 357, 401. 

Thirdly, it was discretionary with the Circuit Judge to grant 
or refuse the motion for the suspension of proceeding, and this 
discretion having been exercised in this case, by looking into the 
grounds of it and declining to entertain the motion, which was 
a virtual refusal of the motion itself, mandamus will not lie 
to compel the Judge to sign such an order. 14 Am. & Eng. 
Encyc. Law, pp. 114, 128, title Mandamus and cases cited. 

We find that the respondent has shown sufficient reasons to 
justify his conduct, and therefore dismiss the complaint. 

W. A. Kinney, for petitioner. 

L. A. Thurston, for respondent. 
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IN THE MATTER OF THE ESTATE OF KATHERINE 
L. YOUMANS, late of New York, deceased. 


APPEAL FROM CIRCUIT JUDGE, First CIRCUIT. 


SUBMITTED FEBRUARY 25, 1896. DecrpED FrBruary 26, 1896. 


Jupp, C.J., FREAR, J., AND Circuit JUDGE CARTER, IN PLACE OF 
Mr. Justice WHITING, ABSENT FROM ILLNESS. 


An appeal was taken from an order of a Circuit Judge sitting in pro- 
bate, requiring the ancillary, administrator to deliver the residuum 
of the assets of the estate to the domiciliary administrator ap- 
pointed in the State of New York. Held, such order may be made 
at the final hearing for the approving of the accounts of the 
administrator and distribution of the property of the intestate (if 
no reason shall then appear why such order should not be made), 
but not before. 


OPINION OF THE COURT BY FREAR, J. 


Conceding that, as held by Circuit: Judge Perry, from whose 
decision this appeal is taken, the proper course under ordinary 
circumstances is for the ancillary administrator, after settlement 
of all claims, to deliver over, upon the order of the Court, to the 
domiciliary administrator, the residuum of assets for the pur- 
poses of distribution, yet this is a matter within the discretion of 
the court, and the residuum may, and should, under exceptional 
circumstances, be retained for distribution in the Court to which 
the ancillary administrator owes allegiance. Schouler, Extrs. 
and Admrs., Sec. 174; Wharton, Conflict of Laws, Sec. 639. It 
is clear, therefore, that possible distributees should have an 
opportunity to be heard upon the question. Possible creditors 
also should have the same opportunity. Claims unknown to the 
court may have been ‘presented to the administrator and, if 
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rejected, may be in course of litigation long after the expiration 
of the time limited by the statute of non-claim, or, if such claims 
have been admitted, the creditor may not have been paid. It 
is not sufficient to say that no objection will or can be made to 
the allowance of the accounts or to the delivery of the residuum 
to the domiciliary administrator at the final hearing. The court 
cannot exhaust and pass upon all possible contingencies at this 
stage of the proceedings. It cannot say that no one will appear 
to contest the matters presented at the final hearing or if any 
objections should then be raised, that they would not or could 
not be sustained. All parties interested are entitled to notice 
and in this proceeding the administrator only has received notice. 
No case has been brought to our attention in which an order 
such as is now asked for has been granted before the allowance 
of the final accounts. On the contrary, the authorities would 
seem to be the other way. See for instance, Wharton, Conflict 
of Laws, Sec. 619. Certainly the general principles relating 
to notice and hearing require us to so hold in this case. 

It was suggested by counsel that in case the court should come 
to this conclusion, the payment of the residuum to the domicili- 
ary administrator might be ordered upon condition that a bond 
of indemnity be given. We think any arrangement of this 
nature, if made, might better be between the parties themselves 
and on their own responsibility. 

The order appealed from is reversed. 

Hartwell, Thurston and Stanley, for petitioners. 

W. A. Kinney, for respondent. 
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THE CALIFORNIA FEED COMPANY (Limited) v. THE 
CLUB STABLES COMPANY (Limited). 


APPEAL FROM Circuit Jrpeg, First Circuit. 


Supmirrep Fresruary 18, 1896. Decipep FEBRUARY 27, 1896. 


Jupp, C.J., Frear, J., anD W. R. CASTLE, ESQ., A MEMBER OF 
THE BAR, SITTING IN PLACE OF WHITING, J., DISQUALIFIED. 


In order to entitle a party to ask for a receiver over the property of 
a corporation, it must appear that he has some interest in the 
property. Ordinarily a creditor at large cannot bring such a bill. 
When the proper officers of an insolvent corporation are either 
unable or unwilling to act, stockholders may apply for a receiver, 


The ultimate object of the bill—a lis pendens—to which the appoint- 
ment of a receiver is auxiliary, must be distinctly stated. 


In this case the winding up of the business of the corporation and 
distribution of its assets was the object of the bill. 


OPINION OF THE COURT. 


This matter comes before this court upon several appeals 
from a decree and rulings of the Circuit Judge, First Circuit. 

The petition shows—that plaintiff and defendant are Ha- 
waiian corporations doing business in Honolulu; that defendant 
is indebted to plaintiff in the sum of $5184.65; that the busi- 
ness of defendant is managed by a board of directors elected at 
an annual meeting for one year, which board appoints a man- 
ager; that the said board consists of five officers, president, 
vice-president, treasurer, secretary and auditor, S. F. Graham 
being secretary and treasurer, and also the manager; that said 
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manager has recently left the country secretly, leaving "de: 
fendant’s affairs in a very unsatisfactory and uncertain con- 
dition and that a minority only of said board of directors are 
now in the country;” that defendant has made no return to 
the Minister of the Interior since July 1, 1893; that there is 
now no legally appointed manager and no lawful board of 
directors in the country to manage defendant’s affairs, take 
charge of the property or appoint a manager; that “plaintiff 
is informed and believes * * * that defendant is insolvent and 
if now wound up would be unable to pay its debts in full, but 
that by careful management of its affairs and continuance of its 
business there is strong probability of its being able to meet its 
obligations;” that if a receiver is appointed with authority to 
take charge of the property, collect accounts and carry on busi- 
ness as necessary from time to time, sell property under the 
direction and authority of the court, the interests of all con- 
cerned will be best conserved. And it is prayed that defendant 
be summoned, that a receiver be appointed, and for such orders 
and decrees in the premises as shall be needed in the circum- 
stances, etc. 

Summons was issued on January 8, 1896, returnable forth- 
with. And a notice to appear addressed to J. S. Walker, 
auditor, and J. D. Holt, vice-president, was filed the same day. 
Upon this is endorsed their admission of service. 

On January 8, 1896, the matter was heard, the two directors 
named being present besides representatives of nearly all of 
the stock in the defendant corporation, and upon evidence 
being taken in support of the bill and on consent and request 
of the two directors and representatives of over 230 of the 250 
shares, Cecil Brown, Esq., was appointed receiver. 

The receiver at once took possession of the property of the 
corporation, and carried on the business, advertised for accounts, 
made collections, and received offers for the purchase of de- 
fendant’s property. Upon the 5th of February, he filed a report 
showing debts of over $10,000 and assets comprising a lease 
from Mrs. Moorhead, horses, carriages, feed and other para- 
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phernalia of a livery stable, for which he had received an offer 
in a lump sum of $4500. He asked for authority to sell the 
property, pay the expenses of the receivership and distribute 
the remainder of the purchase price among the creditors pro 
rata, first paying Mrs. Moorhead the full amount of rent due 
her. Upon the 8th of February he filed a further report stating 
that he had been offered by two parties $4750 and asked for 
instructions. Upon this an order was made that the property 
be sold at public auction on the upset price of $4750. This 
sale has been postponed from time to time. 

On the 23d January, 1896, papers were filed in the Circuit 
Court in equity entitled “J. W. MeDonald, Margaret Moor- 
head and Ah Hin v. Club Stables Co., Ltd. etc., and Cecil 
Brown, receiver.” Although by the title it would appear 
to be a different action, it has been treated all through as a 
motion in this case and will be so regarded. Leave is asked 
to enter proceedings in bankruptcy against the Club Stables. 
The motion is supported by affidavits showing that McDonald 
and Ah Hin are general creditors and that Mrs. Moorhead is 
entitled to five months’ rent in arrears. The motion for bank- 
ruptey proceedings was denied, as were motions subsequently 
made for leave to distrain; to quash the proceedings and for 
permission to the receiver to raise money to pay the rent. Ap- 
peals were taken to this court by Mrs. Moorhead, Messrs. Mce- 
Donald and Ah Hin from the orders overruling such motions 
(except the last) and the order of sale, and from the order of 


appointment of receiver. 
OPINION OF W. R. CASTLE. 


The above proceeding comes before this court on several ques- 
tions, the most important of which is the validity of the appoint- 
ment of a receiver. If this should be held invalid there would 
be no necessity for deciding the other questions as they would 
virtually be determined. 
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While it is true the appointment of a receiver is discretionary 
with the Circuit Judge, yet this discretion may be reviewed and, 
upon a proper showing, the order of appointment would be 
vacated. The principal objection which is urged by Mrs. 
Moorhead, McDonald and Ah Hin is, that the court has no 
jurisdiction to make the appointment, because there was no suit 
brought or pending to which the appointment of a receiver was 
auxiliary. But is this objection true? The petition sets forth 
and the evidence seems to show that the defendant is a corpora- 
tion that is insolvent and that there is no one to take charge 
of its property or affairs, practically that it has been abandoned. 
It is further alleged that by careful management its affairs 
might be so wound up as to save property, prevent loss and 
destruction and enable it to meet its obligations. While there 
may be a lack of definiteness in the prayer for relief, its object 
is readily seen to be that of saving the property of the corpora- 
tion for the purpose of paying its debts. The appointment of 
a receiver is clearly auxiliary to this. Certainly this is very 
strong showing for equitable interference. And when, as is 
shown to be the case here, a corporation is hopelessly insolvent 
and unable to carry out objects for which it is created, the direct- 
ors must be regarded as trustees of the property for the benefit 
of the creditors and stockholders, and it is then their duty to 
wind up the affairs of the corporation for the benefit of all 
concerned; and when further as is the case here the majority of 
the directors are absent from the country and all of them neg- 
lect to take any steps toward the execution of their trust and 
the majority of the stockholders also are hampered by pro- 
visions of their charter and by-laws and perhaps partly in conse- 
quence of this and partly in consequence of lack of interest, 
neglect to take such steps as may be possible for all interests, 
a Court of Equity may very properly appoint a receiver to do 
that which should be done but is neglected to be done by the 
quasi trustees. 

Beach on Receivers, Sec. 404; 
1 Morawetz on Private Corporations, Secs. 284-5. 
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It may be noted here that none of the authorities cited by 
either counsel conflict with the above views, but on the contrary 
those in point are in support of them. 

There seems to be a mistake with regard to the position of 
the plaintiff in this matter. This is not a creditor’s bill in any 
sense, and there is no necessity that it should be such. The 
relief asked is not, that assets which cannot be reached by law 
should be put in position by a Court of Equity to become sub- 
ject to execution. It is on the other hand an application to 
save property from destruction in a matter peculiarly within 
the jurisdiction of a Court of Equity, in which a Court of Law 
would be not only helpless, but the result of proceedings as 
desired by McDonald and Ah Hin would, on the showing 
made by the evidence, result in the probable destruction of at 
least three-fourths of the property to which creditors must look 
for the satisfaction of their claims. 

There may be some doubt whether the receiver should be 
appointed at the instance of a mere general creditor as was done 
in this case. It appeared, however, in evidence that the peti- 
tioner was also a stockholder in the defendant corporation, and 
that the holders of most of the stock consented to the appoint- 
ment of a receiver, and expressed the opinion that this would 
be for the interest of all concerned. 

The petition may be amended by an allegation that the peti- 
tioner is also a stockholder. 

The prayer also would better be amended so as to show more 
clearly the main object of the bill, the only particular prayer 
aside from that for process at present being for the appointment 
of a receiver. Such amendments may be made upon terms 
to be named by the Circuit Judge. 

The remaining questions before this court which arise upon 
the various appeals are upon matters which are within the 
discretion of the Circuit Judge. This discretion does not appear 
to have been exercised improperly or without due consideration 
of the interests of all concerned. 
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The decree appointing a receiver is sustained on condition 
that such amendments be made, and the appeals are dismissed. 

Hartwell, Thurston and Stanley, for plaintiffs. 

A, G. M. Robertson and W. A. Kinney, for appellants. 


OPINION OF JUDD, C.J. 


While anxious to grant relief to the parties concerned in this 
suit, if it can be done consistently with the well settled principles 
of law, I am still unable to find that the bill is sufficient upon 
which to maintain the appointment of a receiver. 

First. The bill does not show that the plaintiff has a real 
interest in the property of the Club Stables Company. The 
plaintiff by the bill is a creditor at large, having no judgment or 
lien of any kind in the property. The bill does not allege that 
the plaintiff is a shareholder in the defendant corporation. It 
seems to me, after a review of the law, that it is fundamental 
that the party applying for a receiver must have an interest in 
the property. Beach, Receivers, Sec. 50; High, Receivers, 
Secs. 11 and 12. This is not a creditor’s bill, nor is it intended 
to be, for the legal remedies are not exhausted. 

Secondly. There must be a pending suit. It is not essential 
that the suit be a separate one. But the bill must have some 
ultimate object, within the province of equity, to be attained 
to which the appointment of a receiver is auxiliary. The very 
purpose of a receivership is to preserve the property in contro- 
versy from danger of loss or injury until the rights of parties 
interested in it are determined, and the danger must appear to 
be imminent. Beach, Sec. 5. 

The object to be attained is not, to my mind, sufficiently 
expressed in the bill. It does allege the insolvency of the de- 
fendant corporation, but it does not pray with distinctness that 
the assets of the corporation be disposed of and the receipts 
distributed pro rata to the creditors. Shareholders may in cer- 
tain circumstances be entitled to such relief, but not general 
creditors, for they have their remedies at law. I think, too, 
that courts cannot appoint receivers to wind up the business 
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of a corporation, unless the proper officers of the company are 
unwilling or unable to act. 1 Morawetz, Private Corporations, 
Sec. 285. The absence of the president, treasurer and secretary 
of the defendant company, who with the two officers now here 
(the vice-president and auditor) constitute by the by-laws, the 
directors, disenable the directors to act. I do not think that the 
supposed peril of the leasehold is of itself a sufficient ground 
for equitable relief. 

But I see no objection to shareholders finding the corporation 
hopelessly insolvent, and its officers either unwilling or 
unable to act, obtaining the intervention of the court by the ap- 
pointment of a receiver to wind up the business of the company, 
and distribute its assets. 

This cessation of business and distribution of the assets of the 
defendant corporation would not be a legal dissolution of the 
corporation nor extinguish its franchises. To accomplish this 
the statutory method must be pursued. I think the bill is 
amendable, even at this stage of the proceedings on terms, and 
if this is done, the motion to vacate the appointment of a receiver 
will be dismissed. 

The other orders refused, and appealed from, 4. e., the refusal 
to allow bankruptcy proceedings to be begun, and the refusal 
to allow distraint for rent, and to forbid the sale of the property, 
etc., were properly made in the discretion of the court. 


OPINION OF FREAR, J. 


I concur in the foregoing opinions, which seem to me to be 
susbstantially the same in effect. I will add merely that in thus 
concurring I understand that, while it is held that under the 
circumstances of this case, the affairs of a corporation may be 
wound up in a Court of Equity at the suit of a shareholder peti- 
tioning for himself and other shareholders, it is not intended 
to be held that under no circumstances may this be done at the 
suit of a creditor. 
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IN THE MATTER OF THE CONTESTED SENATORIAL 
ELECTION, FIRST SENATORIAL DISTRICT. H. 
L. HOLSTEIN, Petitioner. ALEX. YOUNG, Respond- 
ent. ALEX. YOUNG, Petitioner. H. L. HOLSTEIN, 
Respondent. 


ELECTION CONTEST. 
SUBMITTED FEBRUARY 28, 1896. DecipED Marcu 6, 1896. 


Jupp, C J., FREAR, J., AND Circuit JUDGE CARTER, SITTING IN 
PLACE OF WHITING, J., ABSENT FROM ILLNESS. 


(i) Upon a petition and answer in a contested election case putting 
in issue all ballots cast, the court will examine all such ballots 
and declare, in compliance with Article 40 of the Constitution, who 
is elected. 


(2) A ballot marked with a cross by the voter, not in the space provided 
for such cross, but in the square where the candidate’s name is 
printed, should be rejected. 


(3) A ballot upon which the voter wrote the candidate’s name instead 
of making a cross should be rejected. 


(4) A ballot upon which appears several straight marks preceding the 
cross should be rejected. 


(5) Ballots marked with a cross substantially though not entirely within 
the prescribed space should be counted. 


(6) A ballot containing a mark evidently the result of an accident in 
the printing office, and not likely to attract attention, should not 
on that account be rejected. 


{D A number of ballots were objected to because the crosses made 
by the voter were imperfectly drawn, in some instances the lines 
being repeated, and in others not straight. All of them appeared 
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to be honest efforts to make the prescribed cross, and not for the 
purpose of enabling the ballot to be distinguished. Held, they 
should be counted. 


(8) Where a number of ballots objected to as not complying with the 
law, if counted or rejected, would not change the result, the court 
declined to consider them. 


OPINION OF THE COURT BY JUDD, C.J. 


The election in question, a special one ordered by the Minister 
of the Interior to fill a vacancy caused by the resignation of 
Charles Notley, Senator of the First Senatorial District, was 
duly held on the 6th January last. The proper officer made 
return to the Minister of the Interior that the election resulted 
in a tie, each of the two candidates, H. L. Holstein and Alexan- 
der Young, receiving the same number of ballots, to wit, 127. 

A petition was filed by said H. L. Holstein in this court, with- 
in the statutory time of thirty days after the election, claiming 
that two illegal ballots had been cast and counted for said 
Alexander Young in precinct four of said district, and praying 
that the decision of the inspectors of the precinct where the 
alleged illegal ballots were cast counting them for said Alex- 
ander Young, be reversed and that the said ballots be declared 
illegal and void and that the petitioner be declared the duly 
elected Senator for said Senatorial District. 

The opposing candidate, Alexander Young, thereafter but 
within the statutory time, filed his petition to this court, alleg- 
ing that some ten illegal ballots had been cast in the various pre- 
cincts of the district for said H. L. Holstein, and that there were 
some ballots legally cast for said petitioner Young that were 
unlawfully rejected, as an examination of the ballots cast at the 
election will disclose, and praving that the illegal ballots cast for 
Young and rejected by the inspectors be counted and that the 
petitioner be declared the duly elected Senator for said Senator- 
ial District. All the inspectors of election of the district, the 
opposing candidate and the Minister of the Interior had notice of 
the petition and appeared waiving summons and submitting to 
the order of the court. 
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The said Alexander Young thereafter answered the petition 
of H. L. Holstein and alleged that ten ballots cast for Holstein 
were illegal and that Holstein should not have these counted 
for him, and that therefore he should not be declared elected and 
his petition should be dismissed. 

At the day set for hearing Mr. Thurston, counsel for H. L. 
Holstein, moved that the court either proceed to look into the 
whole question as to who was elected Senator at said election, on 
the petition of H. L. Holstéin and the answer of Alexander 
Young, or postpone the hearing until the petition of Alexander 
Young be returnable. That the court should not consider each 
petition and answer separately, but hear both petitions together 
and determine upon all the ballots legally cast who was elected 
Senator. 

Messrs. Kinney & Ballou contended that the sole question 
before the court was whether Young had received credit for two 
illegal ballots and if so, whether Holstein had not received ten 
illegal ballots which would show that he was not elected, and 
therefore his petition should be dismissed. That the court 
should confine itself to the exact issues raised by the petition 
and answer, and that Holstein’s petition was not sufficient upon 
which to warrant the court to proceed with an examination as 
to who was elected Senator. 

We held on the 21st February that as both petitions alleged 
that certain illegal votes were cast at the election, the considera- 
tion of the first petition should be postponed until the return 
day of the second petition and that then the court would hear 
both petitions and their respective answers together. 

On the 27th February Mr. Holstein filed his answer to Mr. 
Young’s petition, alleging and specifically designating many 
more illegal ballots that were counted for Mr. Young and pray- 
ing the court to cause an examination and recount of the ballots, 
and to decide which of the two candidates was elected. 

On the return day of Mr. Young’s petition (February 28th) 
counsel for Mr. Young objected to the court’s receiving in 
evidence ballots cast at any precinct not mentioned in the plead- 
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ings in Mr. Holstein’s petition and answer; that Holstein should 
not be granted affirmative relief unless he appears entitled to it 
upon his own petition filed within thirty days after the election 
and the pleadings thereunder. Under a specific allegation, the 
proofs must be limited to it. 

Mr. Thurston argued in reply: Article 40 of the Constitution 
makes it obligatory upon the court in case an election is legally 
contested to decide first, whether a legal election has been held 
and, second, who was elected. Upon Mr. Holstein’s petition, 
it making a prima facie case in his favor, two illegal ballots 
being counted for Mr. Young, and the election having been 
declared a tie on the Sheriff’s canvass, the whole case is opened 
to the court to decide who was elected as Senator. 

Upon this point we hold as follows: Article 40 of the Con- 
situation which reads, “In ease any election to a seat in either 
house is disputed and legally contested, the Supreme Court shall 
be the sole judge of whether or not a legal election for such 
seat has been held; and, if it shall find that a legal election has 
been held, it shall be the sole judge of who has has been elected,” 
was designed to remove from the jurisdiction of either house of 
legislature and to transfer to the Supreme Court all questions as 
to the validity of any disputed or contested election, and all ques- 
tions as to which candidate was legally elected. Its object was 
to remove all these exciting questions from the domain of 
partizan feeling and transfer them for settlement to a judicial 
tribunal. 

For centuries in England, and for a lesser time in the United 
States and in these islands, constitutions have prescribed that 
each house of legislature should be the sole judges of the quali- 
fications of its members. The surrender of this important juris- 
diction to the court does not necessarily imply that the strict 
rules of pleading and of admission of evidence adopted in civil 
actions should control in election contests. These contests are 
not strictly inter partes. The people have an interest in them 
and the burden is cast upon the court of ascertaining, if possible, 
who was the choice of the people for the particular office as 
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expressed legally by their votes. The main object of the contest 
must not be lost sight of. It is to ascertain who is legally 
elected. When an election is contested the petitioner should 
state sufficiently the grounds of attack so as to apprise all 
parties interested of its real nature. But looseness and 
indefiniteness of pleading which might prejudice parties 
by surprise should not be allowed. In the case be- 
fore us all the pleadings, consisting of Holsteins pe- 
tition and Young’s answer in the first case, and Young’s 
petition and Holstein’s answer in the second case, raise all the 
objections by either of the parties (candidates) to the ballots 
claimed to be illegal. And in Young’s petition not only are a 
number of ballots objected to as illegal and particularly de- 
scribed, but he alleges that many other illegal ballots were cast 
for Holstein at said election, and that ballots legally cast for 
Young were rejected, “as will more fully appear by an exam- 
ination of the ballots cast at the said election.” And Holstein, 
in his answer to this petition, also asks for a recount of all the 
ballots cast, and prays the court to decide which of the said 
candidates was elected. Thus all the ballots cast at the election 
are put in evidence by both Young’s petition and Holstein’s 
answer. As held in Cuisick’s Election, 186 Penn. St. 476, a 
party who puts in evidence all the ballots cast at the election 
for the purpose of supporting his allegation of illegal ballots 
cast for his opponent cannot “utilize so much of this evidence 
as will serve his turn and reject the remainder.” Thus, if we 
confine ourselves to the strict rules of practice in civil actions we 
are authorized to pass upon all the ballots cast, whether to the 
advantage or disadvantage of either party. And by Article 40 
of the Constitution we are required to decide upon the pleadings 
and evidence before us who is legally elected. 

We have examined the various ballots objected to by both 
parties and heard arguments upon their legality. 

Four ballots were cast for Alex. Young, numbered by the 
Clerk of the Court as Exhibits 21, 22, 24 and 38, in which the 
cross (x) made by the voters was placed in the space in which 
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the name of the candidate appeared, and not in the space pro- 
vided for the mark. The statutes applying are as follows: Sec- 
tion 90 of the Laws, Rules and Regulations for Holding Elec- 
tions, which reads: 

“The names of the candidates shall be placed upon the ballot 
in alphabetical order. 

“A horizontal line shall be ruled between each name and its 
equivalent, if any, and the next name. 

“Immediately after all the names, on the right hand side of 
the ballot, a vertical line shall be ruled, so that, in conjunction 
with said horizontal lines, a rectangular space shall be enclosed 
opposite each name and its equivalent, if any, of sufficient size 
to give ample room in which to designate the choice of the voter 
in the manner herein prescribed. 

“AlI of the names upon a ballot shall be placed at a uniform 
distance from the left hand edge thereof, and close thereto.” 


And Section 100 id., which reads: 


“A voter shall designate his choice for Senators by making 
a cross, thus (x) on the right hand side of the ballot, in the space 
or spaces provided for such purpose, opposite the name or names 
of the candidate or candidates for whom he desires to vote.” 

The ballots so marked are clearly illegal and should be re- 
jected. 

Ballot Exhibit 26 was not marked with any cross, but had the 
name “Alex. Young” written in pencil in the space provided for 
the mark, and should be rejected. This makes five ballots cast . 
and counted for Alex. Young which are illegal and should be 
rejected. 

Ballot Exhibit 41 was marked in the space provided for the 
mark opposite the name of H. L. Holstein, as follows: 

“. . - X.” This should be rejected as being in violation of 
the third paragraph of Section 108 of the rules, etc., id. which 
reads: i 

“If a ballot contains any mark or symbol whereby it may be 
identified, or any mark or symbol contrary to the provisions 
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hereof * * * * then such ballot and all it contains must 
be rejected.” 

The three short marks immediately preceding the cross and 
having no connection with it are “marks or symbols” whereby 
the ballot may be identified, which is forbidden by the law. 

Before considering further the numerous other objections that 
have been made to various ballots, we find the law to be that the 
main object of the present system of voting is to secure secrecy 
of the ballot. Various provisions of law are enacted so that no 
one but the voter shall know for whom he votes, unless he shall 
thereafter disclose it. The provisions in respect to the place of 
affixing the mark, the character of the mark, and that no other 
mark or symbol shall be made upon the ballot, are designed to 
secure such uniformity in appearance that any particular ballot 
cast shall not be distinguished and identified. We regard all these 
provisions as mandatory, but whether in any particular case 
they will be held to be fatal to the validity of the vote must 
depend upon the particular character of the variation from the 
statute requirement. An honest attempt at making the cross pre- 
scribed by the statute, though imperfectly executed, which is 
apparently due to want of skill, or awkwardness in the use of the 
pencil, imperfect eyesight, or nervous trembling of the hand, 
should not be rejected. The law should be construed, if possible, 
so as not to disfranchise the voter. A large number of the ballots 
cast are imperfectly marked. In some cases the voter was ap- 
parently not certain that his strokes of the pencil were sufficiently 
plain, and repeated them. Some ballots were marked with trem- 
bling hands, and the crosses are irregular, but we find none of 
them made with any design to have them identified thereafter. 
They were all counted for the candidates whose names are oppo- 
site them. We hold that none of them should be rejected. 

A few ballots have the crosses very near, and in some instances 
touching or intersecting the lines or the extension of the lines 
enclosing the spaces provided for the voters’ marks for the re- 
spective candidates. But as these are substantially within the 
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spaces provided for the mark, and the voters’ choice readily ap- 
pears, we do not reject any of them. 

On the lower part of one ballot, Exhibit 5, cast for Mr. Hol- 
stein, there is a short red line. Judging from the appearance of 
the line, and from the nature of the fluid which made the line, 
and which is apparently the red-colored adhesive matter used 
for sticking the ballots together in blocks, it is obvious that the 
existence of the line on the ballot is the result of accident in the 
printing office. It would not be likely to attract the attention of 
a casual observer. Such being its character, we do not reject it. 

There remain two classes of objections. We can see no dif- 
ference in principle between them; they must stand or fall 
together. 

In one precinct all of the six “specimen” ballots required by 
law (Section 81 of the Rules, etc.) to be posted, three outside 
the polling room and three in the voting compartments, were 
handed to voters and duly marked by them, cast and counted 
by the inspectors. These were all marked and counted for H. L. 
Holstein. There were also seventeen ballots which on their face 
showed that they were not properly folded as required by Sec- 
tion 96, which reads as follows: 

“Before delivering a ballot to a voter the inspectors shall fold 
it twice; first across the middle so as to form a rectangle, and 
again in the same manner and in the same direction, and in such 
manner as to conceal the contents thereof.” 

These ballots bear creases showing where they were folded, 
and they were only folded once, and not twice in the same direc- 
tion. Of these, ten were marked, cast and counted for Alexander 
Young, and seven for H. L. Holstein. One hundred and twenty- 
seven (127) ballots in all were counted for Alexander Young. 
Deducting the five (5) ballots which we have above rejected 
from this number, will leave one hundred and twenty-two (122) 
votes for Mr. Young. 

One hundred and twenty-seven ballots were counted for H. L. 
Holstein. Deducting the one for him which we have above re- 
jected will leave him one hundred and twenty-six (126) votes. 
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Now, if the improperly folded ballots counted for Young, ten 
in number, were rejected, it will leave 112 votes for him. If the 
seven (7) improperly folded ballots cast for Holstein were de- 
ducted from his 126 it will leave him 119, and if the six “speci- 
men” ballots cast for Holstein are deducted he will have 118 
votes, a majority of one over Young. Rejecting all the improp- 
erly folded ballots and “specimen” ballots from the number cast 
severally for both candidates will not change the result. 

Holstein will still have a majority of one. Counting the speci- 
men ballots for Holstein he would have a majority of seven. 
For this reason we do not find it necessary to the decision of this 
case to make any ruling whether these last classes of ballots 
should or should not be counted. 


The following cases are referred to: 
6 Am. & Eng. Enc. of Law 349. 
Phelan v. Walsh, 62 Conn. 260. 
Parker v. Orr, 41 N. E. Rep. (IIL) 1002. 
Pennington v. Hare, 62 N. W. Rep. (Minn.) 116. 
Vallier v. Brakke, 64 Tb. (S. D.) 180. 
Whittam v. Zahorik, 59 Ib. (Ia.) 57. 
Ellis v. Scott, 61 Ib.*(Mich.) 648. 
Buckner v. Lynip, 41 Pac. Rep. (Nev.) 762. 
Kirk v. Rhoads, 46 Cal. 399. 
Rutledge v. Crawford, 91 Ib. 526. 
Sego v. Stoddard, 136 Ind. 297. 
Curran v. Clayton, 86 Me. 42. 
Taylor v. Bleakley, 28 L. R. A. (Kans.) 683. 
Bowers v. Smith, 111 Mo. 45. 
Ackers v. Howard, L. R. 16 Q. B. Div. 739. 
In re Paikuli, 8 Haw. R. 680. 
Mattoon v. Barnard, 8 Haw. R. 732. 
In re J. N. Kapahu, 8 Haw R. 735. 

We hereby render judgment that H. L. Holstein was duly 
elected Senator for the First Senatorial District at the special 
election held January 6, 1896. Costs divided. 

Hartwell, Thurston & Stanley, for petitioner. 

Kinney & Ballou, for respondent. 
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A. J. LOPEZ v. F. W. McCHESNEY, Assignee in Bank- 
ruptey of C. L. BRITO. 


APPEAL FROM Circuit Jupner, First CIRCUIT. 


SUBMITTED SEPTEMBER 80, 1895. Decipep Marcu 26, 1896. 


Jupp, C.J., Frear, J., anD Centre Jupeg WHITING IN PLACE 
or Mr. Justice BICKERTON, ABSENT FROM ILLNESS. 


A claim of set-off should be specially pleaded; if not pleaded or liti- 
gated it is not res adjudicata and may. be made the subject of a 
separate action. 


Although a party who seeks relief by way of set-off should ordinarily 
do so by plea or (if both claims have been reduced to judgment) 
by motion, in the court in which he is defendant, yet equity will 
grant relief under special circumstances, as where both claims 
have been reduced to judgment and one of the parties is insolvent, 
and the remedy by plea or motion was not available to the other 
party or was not plain, adequate and complete. 


OPINION OF THE COURT BY FREAR, J. 


This is a bill in equity to obtain a set-off of a judgment at 
law against a judgment in bankruptcy, on the ground that the 
assignee in bankruptcy declines to allow such set-off and is about 
to take out execution on his judgment against the complainant 
while the complainant cannot similarly enforce his judgment 
against the assignee. The defense is that there was a plain, 
adequate and complete remedy at law. 

The facts are these. ©. L. Brito was adjudicated bankrupt 
January 29, 1895, and F. W. McChesney was appointed his 
assignee. February 8, A. J. Lopez filed his claim in bank- 
ruptcy for $6,971.67, which was not contested. May 17, Lopez 
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filed a second claim for $10,419.60 which included the items 
of the first claim. This was disputed in toto by the assignee 
May 27, and after a hearing on June 19, $7,083 of the claim was 
allowed. This included all the items contained in the first claim 
and some others. These items were not contested at the hear- 
ing. 

Meanwhile on April 15, the assignee brought his action at 
law against Lopez for $3,805.29, and after trial upon a plea of 
the general issue on June 6 obtained a verdict for $1,900, upon 
which judgment was entered June 12. Exceptions were taken 
and allowed but these were dismissed by consent July 8. The 
term of court ended June 13. 

Defendant’s counsel contends in the first place that Lopez 
might have established his claim of set-off in the action at law 
under his plea of the general issue, and that, therefore, the 
claim must be regarded as res adjudicata, upon the general 
principle that a judgment is conclusive as to all matters that 
might have been litigated under the pleadings whether in fact 
litigated or not. A claim of set-off is not, however, strictly 
matter of defense, that is, in the sense that it is a denial of 
the plaintiff’s claim. It is separate and distinct matter and 
should be specially pleaded (Civ. Code, Sec. 1146), the plea 
being in the nature of a cross-complaint. It is well settled 
that it may be set up by way of answer or made the subject of a 
separate action at the option of the party. 

It is further contended that Lopez might have pleaded the 
judgment in bankruptcy by way of set-off in the action at law, 
or, after judgment in the law court, have moved there for a 
set-off of one judgment against the other. But this he could 
not have done for the reason that the judgment in bankruptcy 
was not rendered until after the judgment at law and after the 
law term had closed. By the judgment in bankruptcy we 
mean that of June 19. For, although the non-contested claim 
filed February 8, taken by itself, might under our bankruptcy 
practice be regarded as reduced to judgment, by the mere filing 
of the claim and omission to contest it, yet, to judge from their 
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acts in the subsequent proceedings, both parties appear to have 
waived whatever rights may have accrued to them under that 
judgment and to have treated it as a nullity. 

But could not Lopez have pleaded in the law court by way 
of set-off his claim before it had been reduced to judgment in 
the bankruptcy, court? Assuming that there was no legal 
objection to his taking this course, he could not well have been 
required to proceed in both courts at the same time upon the 
same claim, and, under the circumstances, he was under no 
obligation to proceed in the law court in preference to the 
bankruptey court. 

There is much difference of opinion as to the extent of the 
jurisdiction originally exercised by courts of equity in matters 
of set-off, and as to the extent to which such jurisdiction, what- 
ever it was, has been limited by the statutes of set-off conferring 
some of that jurisdiction upon the law courts and by the as- 
sumption on the part of the law courts of further equitable 
jurisdiction not conferred by the statutes. The New York 
cases appear to go as far as any in upholding the equity juris- 
diction. See Simson r. Hart, 14 Johns. 63; Gridley v. 
Garrison, 4 Paige 647. We need not discuss the numerous 
cases that we have examined nor undertake to state the precise 
limit to which courts of equity should go in this country in 
granting relief of this nature; for, as it seems to us, the decided 
weight of authority is in support of the view that where, as 
in this case, both claims have been reduced to judgment in their 
respective appropriate courts and one of the parties is insolvent 
and the other shows that, though he had knowledge of the insol- 
vency, he had good reason for not pleading the set-off as a 
defense in the first action, equity will exercise jurisdiction. 

Wolcott v. Jones, 4 Allen 367, and Hendrickson v. Hinckley, 
17 How. 448, cited by defendant’s counsel, are not inconsistent 
with these views. In neither of those cases had both claims 
been reduced to judgment; in neither of them did the complain- 
ant show good cause for not having previously asserted his 
set-off, when he had an opportunity to do so, although knowing 
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at the time the obstacles in the way of praceeding in a seperate 
suit. 

No doubt a party who seeks relief by way of set-off should 
ordinarily do so by plea or, after judgment in both cases, by 
motion, in the court in which he is defendant, and unless he can 
show that such course was not available or.would not have 
afforded a plain, adequate and complete remedy, equity might 
refuse relief altogether or costs, according to the circumstances. 

The decree appealed from, ordering the set-off and enjoining 
the enforcement of the law judgment upon complainant’s enter- 
ing in the bankruptcy court satisfaction pro tanto of the judg- 
ment there obtained, is affirmed, with costs. 

W. A. Kinney, S. M. Ballou, and P. M. Hatch, for plaintiff. 

A. S. Harteell, for defendant. 


OPINION OF WHITING, CIRCUIT JUDGE. 


I am of opinion that in this cause the decree is correct, 
and the appeal cannot be sustained. The Circuit Court, Cooper, 
J., in equity decided as follows: “The relief prayed for should 
“be granted. Statutes authorizing defendants to set-off any 
“claims that they may have against the plaintiff at law, do 
“not preclude subsequent actions for the amount of their claim 
“if they do not exercise the right. Of the numerous cases 
“examined upon this point, none seem to state the rule so 
“plainly as the opinion of the court delivered by Mr. Justice 
“Sheldon in C. D. & V. R. R. Co. r. Field and others, 86 IN. 
“270: It is the general rule, without doubt, as appellant’s coun- 
“sel affirms and cites authorities to show that an injunction will 
“not be granted against enforcing a judgment when defense 
“might have been made in the action at law, unless the judgment 
“was obtained by fraud, accident, or mistake. 

“But this rule we conceive, does not apply to the defense of 
“set-off, but to such defenses as were required to be made in 
“the suit where the judgment was rendered. Statutes of set- 
“off are passed for the benefit of defendants, and they are not 
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“imperative; so that the defendant may waive his defense of 
“set-off, and bring a cause of action for the debt due to him 
“from the plaintiff. * * * By the showing of the bill, appel- 
“Jant is justly indebted to appellees in a much larger amount 
“than the judgment, and unless equity interposes, as asked, 
“appellant will enforce the collection of his judgment against 
“appellees, and the latter will lose the entire amount of their 
“demand against appellant on account of the insolvency of the 
“latter, and the consequent inability to obtain satisfaction of 
“their demand in a cross action. This would be unjust, injur- 
“ious, and unconscientious. ‘The claims, in such case, should 
“cancel each other to the extent of the lesser. For the creditor 
“to receive satisfaction of his judgment by the cancellation of 
“a debt of equal amount due and owing from him to the judg- 
“ment debtor gives him a full equivalent, and does him no 
“injustice, while it saves the other from the injury of the loss 
“of his debt.” 

“The allowance of the claim against Brito by the court in 
“bankruptcy was in the nature of a judgment, and I do not 
“see that the fact that the bankruptcy of Brito occurred prior 
“to the judgment rendered against Lopez changes the situation. 
“Tf the relief is not granted, McChesney will collect the amount 
“of the judgment from Lopez, while he is holding an approved 
“claim against Brito for a much larger amount, and he will only 
“be allowed to participate in such dividends as may be declared 
“by McChesney as Brito’s assignee. This will be manifestly 
“unjust, for Brito suffers nothing by an offset of the judgment 
“against Lopez, and the creditors of Brito would gain advantage 
“of an increased dividend at the expense of Lopez. 

“A decree will be signed enjoining the collection of the 
“judgment and ordering it satisfied by an application of so much 
“of the claim held by Lopez as may be necessary for that 
“purpore.” 

This decision is amply supported by the facts and by the law. 

Brito becomes a bankrupt and insolvent, and his assignee 
obtains a judgment at law against Lopez, and Lopez has a decree 
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in bankruptcy against estate of Brito for a claim of larger 
amount. That decree has the force of a judgment. 

At law the assignee can cause an execution to issue on his 
judgment and levy on Lopez’s property whereas no execution 
can issue in favor of Lopez against the assignee in bankruptcy 
of Brito or against the estate of Brito. The judge in bank- 
ruptcy cannot even authorize it in such case. This of itself is 
a good ground for the intervention of equity. 

The answer claims that the plaintiff had a “clear, plain and 
adequate remedy at law,” specifying the legal remedy of plead- 
ing the set-off in the answer, and further that by motion at law 
to set-off one judgment against the other the plaintiff had a plain 
and adequate remedy at law and thereby equity had no juris- 
diction. 

The defendant moved to be allowed to amend his answer 
herein so as to make it more general and include “any adequate 
relief” or “remedy at law.” I do not deem an amendment 
necessary. 

Our Hawaiian statutes as to set-off provide as follows: Civil 
Code Sec. 1146. “It shall be competent to the defendant in 
any civil action to plead an offset of like kind and denomination, 
existing in the same right, between him and the defendant.” 

Sec. 1150. “When an action has been brought by one person 
in trust, or for the use of another, the defendant may set-off 
any demand against the person for whose use or benefit the 
action is brought, in like manner as if that person were the 
plaintiff in the suit. Sec. 1151. The plaintiff shall be entitled 
to every ground of defense against such set-off of which he 
might have availed himself, in an action brought against him on 
the same ground.” 

This is clearly a permissive right, and the plaintiff did not lose 
his right to bring a separate action for a demand which he might 
have pleaded as a set-off but failed so to do. 

Statutes of set-off being permissive but not compulsory and 
a party defendant not being bound to set-off his demand against 
the plaintiff’s debt there would not seem any fault or neglect 
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attributable to one not putting in his claim as a set-off in the 
case, before judgment. 


Hobbs v. Duff, 23 Cal. 629. 

C. D. & V. R. R. Co. v. Field, 86 Tl. 270. 
22 Am. & Eng. Ency. of Law 231. 
Minor v. Watson, 17 Mass. 237. 


“It is well settled both in England and in this country (United 
States of America) that judgments in cross actions may be set- 
off the one against the other, when the parties in interest are the 
same, on motion addressed to the court in which one or both 
of the actions is pending.” 

Pierce v. Bent, 69 Me. 385. 
In Brown v. Warren, 43 N. H. 487, the court says: 


“But suppose all the claims had passed into judgment and 
an application were made to the court to offset the separate 
and several judgments of these trustees against the judgment 
which the debtor had recovered against them jointly, the courts 
whether of law or equity have at common law that power 
and may order the offset. The exercise of this power does not 
depend upon any statute but is exercised by courts of law as 
well as equity upon the application of either party under the 
general power which courts have at common law over the 
suitors in them.” 

In Soles v. Walters, 40 Fed. Rep. 413. In equity. Mo- 
tion to set-off a decree in equity against a judgment at law ob- 
tained at a former term by defendant against complainant. The 
court granted the motion and decreed accordingly against the 
objection of respondent that the judgment was at a former term 
and at law. 

Many cases hold the same principles and further that equity 
has jurisdiction, by bill as well as by motion, especially where 
the law could not give a proper remedy as in the case of the 
insolvency of one of the parties. Hobbs v. Duff, 23 Cal. 629. 


The court says: 


“The next position is that the rules of set-off are the same 
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in equity as in law. It is true that courts of law and equity 
follow the same general doctrines on the subject of set-off: but 
where some equity intervenes, independent of the fact of mutual 
unconnected debts, courts of equity will take jurisdiction, and 
determine the matter upon principles of natural equity. And 
when the law could not give a proper remedy as in case of the 
insolvency of one of the parties, equity will afford relief. The 
demands in this case are judgments * * * and the defendant 
in one of the judgments is insolvent. On a complaint filed to 
set-off one judgment or decree against another the jurisdiction of 
a court of chancery is more extensive than that of common law 
courts. In equity a set-off in such cases is a matter of right and 
not of discretion, and it depends not upon the statutes of set-off 
but upon the equitable jurisdiction of the court over its suitors.” 

Courts have held that one judgment may be set-off against 
another, &c., by mere motion. 

Even v. Teny, 8 Cowan ( N. Y.) 126. 


It has been decided that it is now the accepted law on the 
subject that a proceeding of this kind is a summary proceeding 
and may be commenced by and proceeded with as upon a motion. 
Hence that no formal pleadings are necessary, but that the 
parties may as in analogous proceedings mutually resort to for- 
mal pleadings and present questions of law in that way. 

Puett v. Beard, 86 Ind. 178. 
Riz v. Nevins, 26 Vt. 384. 

But motion is not the only method and it cannot exclude 
equity jurisdiction and more formal proceedings by bill in 
equity. 

In cases similar to this a bill in equity is a proper remedy. 

22 Am. & Eng. Encycl. of Law 218. 
Gay v. Gay, 10 Paige, Chancery, (N. Y.) 370. 

“The practice in a proceeding to set-off one judgment against 
another is not prescribed by any statute nor is the right to order 
it done conferred upon the courts by any legislative enactment; 
but the courts possess the authority as they do many other 
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powers in virtue of their general equitable authority over officers 
and suitors, and as one of the inherent judicial powers which are 
necessary of the existence of a court. Freeman on Judgments 
(3 ed.) Sec. 467a. The method of procedure is generally by 
motion although some of the cases declare that it should be 
by bill or complaint and others that it may be either by motion 
or by complaint.” 


Puctt v. Beard ct al., 86 Ind. 178. 

Lammers v. Goodeman, 69 Ind. 76. 

Levi Riv, Admr. of E. Rix v. Edward P. Nevins, 26 
Vt., pages 142 to 143. 


Isham, J. The judgment in this case was rendered on two 
promissory notes, payable to Elisha Rix as administrator of the 
estate of George S. Lee. Elisha Rix has deceased, and the 
plaintiff is the administrator de bonis non of the estate of George 
S. Lee, and the administrator also, of the estate of Elisha Rix; 
and as administrator of Elisha Rix, has prosecuted these notes, 
and recovered this judgment; thus treating them as assets, and 
as the property of that estate. The notes are merged in the 
judgment, and the defendant is now indebted upon that matter, 
only to the estate of Elisha Rix. The defendant has a claim 
against the estate of Elisha Rix, which was allowed to him by the 
commissioners on that estate, and which is perfected as a judg- 
ment, by being allowed and recorded in the probate court. 
Claims of that character are treated as judgments, except they 
cannot be enforced by the final process of execution. These 
judgments are therefore mutual in their character, and if they 
were judgments in the same courts, the set-off of one judgment 
against the other would be a matter of legal duty, as well as of 
equitable right. Comp. Stat. 283, Sec. 12. The judgments, 
not being in the same court, an offset cannot be directed under 
the provisions of the statute. It is therefore, to the equitable 
power of this court, which it exercises independently of the stat- 
ute, that this application is made. The power to direct such 
an offset, and the duty of the court so to do, as general rule, has 
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not been questioned. It is fully sustained and enforced by the 
case of Conable v. Bucklin, 2 Aik. 221. 

As these judgments are mutual, and as an offset would be a 
matter of right, if they were judgments in the same court, it 
would seem to be a duty equally as imperative and equitable, to 
exercise that power on this application, that it would be if they 
were judgments in the same court; for surely, the equity is the 
same, when the judgments are in different courts, that it 1s when 
they are in the same court. In making an offset of the judg- 
ments, the defendant has only secured to him a right, the exer- 
cise of which is prevented, for the want of an opportunity to 
plead the judgment in offset, and of which the plaintiff may 
deprive the defendant by enforcing payment of his judgment by 
execution, unless a power of this kind is exercised. In cases of 
that character it has been observed, “that the power of setting 
off judgments, not only of the same, but of different courts, does 
not depend npon the statute of offsets, but upon the general 
jurisdiction of the court over its suitors, and that it is an equitable 
jurisdiction, and frequently exercised.” 

I also concur in the opinion of the court by Frear, J. 

Let the decree be affirmed. 
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RUDOLPH SPRECKELS v. THE PAAUHAU PLANTA- 
TION COMPANY. 


APPEAL FROM Crrcvit Junar, First CIRCUIT. 
Supmitrep Marcu 16, 1896. DECIDED APRIL 7, 1896. 


Jupp, C.J., Frear, axo Wuitine JJ. 


A corporation declared a dividend of one dollar per share per month, 
the first payable on the 3d February. 


Held, the true relation between the corporation and the stockholder 
in respect to the declared dividend is that of debtor and creditor, 
and the stockholder has on demand and refusal an action at law 
to recover it. It is only in a limited sense that the corporation is 
a trustee for the stockholder in respect to such dividend. 


The assertion by the corporation that a third party claims the dividend 
is no ground for interference of equity. 


The bill not alleging that equity should take jurisdiction to avoid a 
multiplicity of suits, the court does not consider the question. 


Possible depreciation of the value of the stock on account of with- 
holding the dividends accruing is not ground for equity. 


Le Roy v. The Globe Ins. Co. and Beers v. Bridgeport Spring Co. dis- 
tinguished. 


Demurrer sustained on the ground that plaintiff has a plain, adequate 
and complete remedy at law. 


OPINION OF THE COURT BY JUDD, C.J. 


This is the defendant’s appeal from a decree of Circuit Judge 
Perry overruling a demurrer to the bill. 

We adopt the following abstract of the bill from the decision 
appealed from: 
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The bill alleges that the defendant is a Hawaiian corporation; 
that Claus Spreckels, of San Francisco, Cal., is its vice-president; 
that complainant is the owner of five thousand shares, being one- 
half of the capital stock of said company; that in a suit recently 
brought by said Claus Spreckels against the complainant in Cali- 
fornia, an injunction issued against the complainant’s receiving 
dividends thereon has since been dissolved; that the defendant 
has recently declared a dividend of one dollar per share per 
month, the first of such dividends payable February 3d last; 
that, after demand, the directors of the defendant corporation 
refuse to pay to complainant his share of the dividends, on the 
ground that Claus Spreckels has protested against such payment, 
unless complainant shall furnish a bond of indemnity to the 
company, and announce their intention of placing the dividends 
in question on special deposit in the bank of Claus Spreckels & 
Co., of which said Claus Spreckels is one of the members; and 
that the retention of such dividend will materially affect the 
value of complainant’s shares for purposes of sale, and cause to 
him loss which would be incapable of exact ascertainment. 

The prayer is that defendant be declared a trustee to the use 
of the complainant of all such dividends now and henceforth 
payable, and be enjoined from paying any of said dividends 
into said bank. 

The sole question for us is whether the plaintiff has a plain, 
complete and adequate remedy at law. 

The nature of the fund which the plaintiff asks the court to 
compel the defendant corporation to pay is well defined in the 
case of Ford v. Easthampton Rubber Thread Oo, 158 Mass. 
86 (1893), where the Court say: “It seems to be well settled that 
when a dividend has been fully declared the corporation thereby 
manifests its intention that the amount of dividend should be 
considered as having been separated from the other property 
of the corporation, and as having become the individual prop- 
erty of the stockholders; and that, therefore, when the dividend 
becomes payable according to the terms of the vote declaring it, 
each stockholder has a right to demand payment of the propor- 
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tional part of the dividend which belongs to his shares of stock, 
and to sue the corporation for it if it is not paid on demand.” 
This view is abundantly sustained by text writers and cases. 
Morawetz, Corp., Secs. 235, 450, 451; Cook, Stock and Stock- 
holders, Sec. 545; Wheeler v. Northwestern Sleigh Co., 39 Fed. 
Reporter 348; King v. Paterson & H. R. R. R. Co., 29 N. J. 
L. 82 and 504. 

The plaintiff does not dispute that he has a remedy by action 
at law against the corporation, but claims that he is entitled to 
relief in equity on several grounds. Among them is that the 
remedy at law is not ample, because the retention of the divi- 
dends by the corporation causes irreparable injury to plaintiff 
by injuriously affecting the value of the stock for the purposes 
of sale. Any withholding of money due which is the product of 
property may be said to affect the value of the property. The 
non-payment of interest on a note affects its value; the delaying 
to pay rent in one sense lessens the present value of the land to 
the owner; but these cirenmstances do not give equity jurisdic- 
tion to compel payment of the amount of the note or the rents 
of the land. We do not find that this is sufficient to take the case 
out of the jurisdiction of law. 

The alleged ground of withholding this dividend is that a 
third party claims it. This is not of itself a basis for interference 
in equity. 

Another ground for the intervention of equity urged by plain- 
tiff is that there is a trust involved. It is claimed that the 
dividend declared and set off by the corporation from its o.her 
assets becomes a trust fund over which equity has supervision to 
prevent a misapplication, and that the declared intention of the 
corporation to place the dividend in the hands of a bank in which 
the third party claiming the dividend has an intercst would be 
a misapplication of a trust fund. It is not necessary to draw the 
inference, froin the defendant’s intention to place the money in 
a bank, that this would be a misapplication of a trust fund. The 
object of the defendant mav as well be to completely sever and 
individualize this dividend from the other assets of the corpora- 
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tion, and to fix more clearly its character as the property of 
whoever is the legal owner of the stock. 

The bill does not state that the bank in which the deposit is 
proposed to be made is under the control of Claus Spreckels, 
the alleged claimant of the stock, and that it would thus be more 
accessible to him. The defendant corporation or the bank would 
be suable by the plaintiff for the dividend at the option of the 
plaintiff. In King v. Paterson, supra, this is discussed and the 
court holds that though in a limited sense every deposit held 
to be paid by another is a trust, the true relation between the 
stockholder and the corporation holding the declared dividend 
is that of creditor and debtor. In this case the dividend had 
been deposited by the corporation in a trust company which had 
failed, and on the stockholder suing the corporation the court 
said: “The debtor has no right without the consent of the cred- 
itor, express or implied, to intrust a third party with the fund 
for the purpose of payment,” and the corporation was held re- 
sponsible in a suit at law. 

Another ground claimed to support the bill is that it will 
prevent a multiplicity of suits, the bill alleging that a monthly 
dividend of one per cent. has been declared, and if these are with- 
held the plaintiff would be driven to bring a fresh suit for each 
dividend. There is no allegation in the bill upon which to found 
this argument, and we do not consider it, except to say that it 
is very doubtful if equity would decree in this case that all 
subsequent dividends should be paid to the plaintiff. The plain- 
tiff might meanwhile dispose of his shares, or the financial cir- 
cumstances of the defendant corporation might be materially 
altered. 

Two cases are cited by counsel for plaintiff, and they are 
constantly referred to by text writers and in subsequent decisions 
to support the proposition of the bill that equity will enforce 
pavinent of a dividend unjustly withheld. These are Le Roy 
r. The Globe Insurance Co., 2 Edwards Chancery R. 656, and 
Beers v. Bridgeport Spring Co., 42 Conn. 17. In neither of 
these cases was the jurisdiction of equity questioned. In the 
first case a dividend had been declared by the defendant cor- 
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poration and checks on a bank had been filled for each stock- 
holder’s dividend. Four-fifths of the checks had been called for 
when a great fire rendered the corporation insolvent, and its 
affairs went into the hands of receivers, and the question raised 
by the bill of the stockholder who had not taken his check was 
whether the dividend had been set apart, notwithstanding the 
insolvency of the company and the passing of their affairs into 
receivers’ hands, or whether it fell back into the general prop- 
erty of the company. Another question was involved in this 
case; a building of the stockholder plaintiff was insured by the 
company; the company, being insolvent, offered to cancel the 
policy, and the receivers being doubtful of their authority to 
return any portion of the premium without the direction of the 
court, cancelled the policy with reservation of the plaintiff’s 
right to claim and receive the unearned portion of the premium. 
We find, as was stated in King v. Paterson and H. R. R. R. 
Co. (supra, p. 506) that the case “does not clearly define the 
precise character of the relation between the stockholder and 
the corporation in respect to the dividend,” but suggests as a pos- 
sible explanation of the assumption of the jurisdiction of equity 
that the case was perhaps brought under the statutes authoriz- 
ing the appointment of receivers of insolvent corporations to 
ascertain to what purpose the fund should be applied. 

In the second case, 42 Conn. 17, a dividend had been de- 
clared, made payable at such times as might be directed by the 
board, but the corporation had invested these funds in improve 
ments. Jurisdiction in equity was .assumed because no time 
had been fixed at which the dividends were to be paid; and the 
court held that the corporation had no right to transfer to 
surplus account the dividends to the credit of the stockholder. 
Here was a clear case of the misapplication of the dividend. 

In the case before us the clear right of the plaintiff to the 
dividend is shown without any valid defense for not paying it. 
The non-existence of a legal defense does not of itself give 
equity jurisdiction. Other cases are referred to by plaintiff's 
counsel where equity is applied to compel corporations to issue 
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certificates of stock to the rightful owners and to compel them 
to pay dividends to the same. Pratt v. R. R. Co., 126 Mass. 
444; Sewell v. Boston Water Power Co., 4 Allen 282; Tele- 
graph Co. v. Davenport, 97 U. S. 369. Equity having juris- 
diction to compel the issue of certificates of stock, it would 
follow that it would compel the payment of the accrued divi- 
dends, and a resort to law would not be necessary. 

Being unable to distinguish the case before us from any other 
case between any other creditor and debtor for money had and 
received, where the debtor declines to pay because a third person 
claims the sum, we hold that a plain and adequate remedy at law 
is available to the plaintiff, and are therefore compelled to sus- 
tain the demurrer. 

Decree accordingly. 

Hartwell, Thurston & Stanley, for plaintiff. 

W. A. Kinney and S. M. Ballou, for defendant. 
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IN THE MATTER OF THE BRITISH SCHOONER 
HENRIETTA. 


APPEAL FROM Circutr Junek, First CIRCUIT. 
SUBMITTED Marcu 19, 1896. DECIDED APRIL 7, 1896. 


Jupp, C.J., Frear, J., anD W. A. Kinney, ESQ., oF THE Bar, IN 
PLACE oF WHITING, J., DISQUALIFIED. 


Opium is an article capable of being smuggled within the meaning of 
Section 655 of the Civil Code, which defines smuggling as the 
importation of goods subject to duty, notwithstanding Act 12, Prov. 
Goy’t Laws, which prohibits the importation of opium except by the 
Board of Health, but which also provides that nothing in the Act 
shall be construed to exempt any person or vessel from the pains. 
and penalties against smuggling. 

The repeal of an Act which merely excepts a particular class (as opium 
and preparations thereof) from the provisions of a prior general 
law (as the “drugs and medicines” clause of the tariff laws), which 
continues in force, operates to bring that class again under the 
general law. 

A master’s claim for articles as his personal property is disallowed, the 
articles being appropriate for the safe navigation of the vessel, and 
a receipted bill for one of them against the vessel and its owners 
being found on board. 

Seamen’s wages are disallowed, the voyage being illegal, and the sea- 
men not appearing to be innocent of the illegality. 


OPINION OF THE COURT BY FREAR, J. 


This is a libel in admiralty for the forfeiture of the British 
schooner Henrietta, her boats, tackle, apparel and furniture, 
and sixty cases and packages containing 3730 tins of opium 
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or preparation thereof, weighing 1398 pounds, under Section 
655 of the Civil Code relating to smuggling. 

The master of the schooner in behalf of the owner thereof, 
answered, admitting as alleged in the libel, that the schooner 
is registered under the laws and flag of Great Britain and hails 
from Victoria, British Columbia; that she arrived at Keau, 
Oahu, within this Republic, December 21, 1895, with said 
opium on board, and without the consent or authority of the 
Hawaiian Board of Health or any other person legally author- 
ized to bring the same or permit the same to be brought into 
this Republic, but denied that the same was smuggled into the 
Republic, solely on the alleged ground that opium is not an 
article capable of being smuggled within the meaning of the 
statute. 

The master also filed on his own behalf a claim for certain 
articles as his personal property, namely, 1 chronometer, 1 
pistol, 2 sextants, sundry maps, epitome of navigation, nautical 
almanac, parallel ruler and dividers, 1 pair marine glasses and 
clothing. 

The crew of five men also filed a claim for wages amounting 
to from $30 to $50 for each. 

The Circuit Judge, from whose decree this appeal is taken, 
disallowed the claim for wages, allowed the master’s personal 
claim only as to his clothing, the marine glasses and the pistol, 
and condemned the schooner, her boats, tackle, apparel, and 
furniture and the opium. 

As to the schooner and opium, the only question presented is 
whether under our statutes opium is an article capable of being 
smuggled. 

The principal argument for the negative of this question is, 
that Act 12, 1893, Provisional Government Laws, which 
prohibits the importation of opium except by the Board of 
Health, repealed, as inconsistent therewith, the clause in the 
general tariff laws which imposed a duty on opium, and thereby 
removed opium from the operation of Section 655 of the Civil 
Code, which limits smuggling to the importation of goods 
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“subject to duty, without paying or securing the payment of 
such duty.” 

This question cannot now be considered as if raised for the 
first time. Ch. 56, Laws of 1874, in so far as it bears upon 
this question, was identical with Act 12, Provisional Govern- 
ment Laws, now under consideration. In construing this Act 
of 1874 in connection with the general tariff law, the court held 
in the case of the Kalakaua, 4 Haw. 325, that opium was still 
within the purview of Section 655 of the Civil Code, and 
affirmed the decree condemning the libeled vessel and opium. 
It is true the court did not state its reasons for so holding fur- 
ther than to say that the questions of law raised had been settled 
in former cases. But the question was necessarily involved 
and was in fact raised by the claimant’s counsel, as appears by 
reference to their brief on file in the case. An examination 
of the former cases referred to discloses that two views had been 
taken by the court, first, that the Act of 1874, as shown by both 
its title and its body was merely restrictive and not prohibitive, 
and, therefore, left opium still dutiable, and, secondly, that, 
whatever the effect of the Act was upon the duty, it was mani- 
festly intended by the legislature that opium should remain 
a subject of smuggling, the effect of the Act, if regarded as 
prohibitive and not merely restrictive, having been to enlarge 
the definition of smuggling, so far as opium was concerned, so 
as to include prohibited as well as dutiable articles. Such 
intention was inferred from Section 5 of the Act, which is 
found repeated as Section 8 of Act 12, Provisional Govern- 
ment Laws, as follows: “Nothing in this Act shall be construed 
to exempt any person or vessel from the pains and penalties 
prescribed by the laws of the Hawaiian Islands against smug- 
gling.” The first of these views was taken in the case of 
the Mary Belle Roberts, 3 Haw. 823, in which the vessel and 
opium were condemned. The second view was taken in 
The King v. Bradley, 4 Haw. 187, a criminal prosecution 
against a person. Both views were set forth in the opinion 
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(not reported) of the trial justice in the “Mary Belle Roberts” 
case. 

In view of these decisions and the further fact that Act 
12, Provisional Government Laws, must be presumed to have 
been enacted in the light of these decisions and with the inten- 
tion that it should be construed as the former similar Act of 
1874 had been construed, we must regard it as settled beyond 
review that opium is still a subject of smuggling. 

It is, however, argued that the statutory conditions are not 
the same as they were when the former decisions were rendered, 
for the reason that Act 110, Laws of 1892, which permitted 
the importation of opium, by licensees and the Board of Health, 
free of duty, and by physicians, chemists and apothecaries sub- 
ject to a duty of 100 per cent. and prohibited it as to all others, 
repealed, as inconsistent therewith, the previously existing duty 
of 10 per cent. on opium, for there would no longer be any one 
to pay the 10 per cent. duty—not even the Board of Health 
as under the Act of 1874—and, that although this Act (110) 
was repealed by Act 12, Provisional Government Laws, the 
latter did not re-enact the duty upon opium either expressly or 
by implication, for (Civ. Code, Sec. 20) the repeal of a repeal- 
ing law does not revive the original law. A sufficient answer 
to this argument is, that under the tariff law (Ch. 25, Laws of 
1892). opium was dutiable not as such specifically but as coming 
under the general “drugs and medicines” clause and that the 
effect of Act 110 was therefore not to repeal this clause but 
merely to except opium from its operation. Consequently 
when the exception was removed the general clause which was 
in force all the while would again necessarily include opium. 
Smith v. Hoyt, 14 Wis. 252; Bank v. Collector, 3 Wall. 495. 

As to the personal claim of the master, no sufficient reason 
is shown for disturbing the decree appealed from. The articles 
disallowed are all such as are appropriate for the safe navigation 
of the vessel. A receipted bill found on board against the 
vessel and her owner for the chronometer would further tend 
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to show that these articles were part of the furniture of the 
vessel. There is nothing but the master’s sworn claim to the 
contrary. 

As to the claim for seamen’s wages, the voyage being illegal 
and it not appearing that the seamen were innocent of the 
illegality, their claim cannot be allowed. The St. Jago de 
Cuba, 9 Wh. 409; The Langden Cheves, 2 Mason 58; The 
Schooner Mary,.1 Sprague, 205. 

The decree appealed from is affirmed. 

W. O. Smith, Attorney-General, for libellant. 

Hartwell, Thurston & Stanley, for claimants. 


W. KING v. A. HUTCHINSON. 


APPEAL FROM District Court oF HONOLULU. 


Supmitrep Marcu 28, 1896. Decrpep APRIL 8, 1896. 


Jupp, C.J., FREAR AND Wuitine, JJ. 


H., a sculptor, agreed to pay K. if K. obtained a commission from an 
association for a “statue.” No commission for a “statue” was 
obtained, but after three years a commission for a “bust” was 
obtained from the association. Held, that H. is not Hable to K. 
on the agreement to obtain a commission for a “statue.” “Statue” 
construed not to mean or include a “buat.” 


OPINION OF THE COURT. BY WHITING, J. 


This is an action of assumpsit for $200 upon the following 
contract, viz.: 


“Studio, Nuuanu Ave., Honolulu, March 21, 1891. 


“T agree to pay Mr. William King (two hundred dol- 
lars) on receiving the commission to execute a statue for the 
Kalakaua Monument Committee, or as soon as moneys for said 
statue are paid into my hands. ALLEN HUTCHINSON. 
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Judgment was rendered in favor of the plaintiff by the Dis- 
trict Magistrate of Honolulu, and defendant appealed on the 
following points of law: 


“i. The agreement is illegal, being made by one whose 
duty it was to obtain the best contract without favoring any 
person, the appellee, W. King, being a member of the Kala- 
kaua Monument Association. 

“2. The agreement has not been performed (a) by obtaining 
(if that had been done) a contract for a statue, and (b) because 
such contract for a statue was not obtained.” 


On the second point the evidence showed that on March 21, 
1891, the defendant approached plaintiff with an agreement to 
assist him in getting a contract from the Kalakaua Monument 
Association for a commission for a statue. Hutchinson claimed 
that King’s services would be of value to him, and insisted upon 
giving King the agreement in question, which defendant wrote 
out himself. Plaintiff testified that he rendered the services, 
and defendant got the “commission to execute the bust or 
statue, and had been paid $1,800 or $2,000.” The defendant 
testified that at the time of the agreement with King there was 
a distinct understanding that it was for a statue, and for a sum 
of $10,000 at least. “I never procured the statue; I did not get 
the statue because the whole thing lapsed. Three years or more 
before it was revived, and then it was brought to a head im- 
mediately, in June, 1894. I got the commission for bust by in- 
ducing the members to attend the meeting to consider a 
propostion-I had put in to make a bust of Kalakaua; a bust was 
made.” 

M. P. Robinson testified that he was a member of the original 
committee in 1891, when the association was first organized; 
the object of the association was to erect a full-sized bronze 
monument of Kalakaua. 

On the second point raised, the question is whether the con- 
tract for a “bust” comes within the agreement to pay for a 
commission for a “statue.” 

“Statue” is defined: “A lifelike representation of a human 
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figure or animal in some solid substance, as marble, bronze, iron, 
wood.” Oglive’s Imperial Dict. 

“A solid substance formed by carving into the likeness of a 
whole living being; an image as a statue of Hercules or of a 
lion.” Webster’s Dict. 

“A plastic work representing a human or animal figure, gen- 
erally in marble or bronze, especially such a work nearly life- 
size or large as distinguished from a statuette and preserving 
the proportions in all directions as distinguished from relief.” 
Standard Dict. 

“A figure of a person or an animal, made of some solid sub- 
stance, as marble, bronze, iron or wood. * * * * A seulp- 
tured, cast, or molded, figure properly of some size (as distin- 
guished from a statuette or figurine) and in the round (as 
distinguished from a relief or an intaglio).” Century Dict. 

“Bust” is defined: 

“In sculpture. The figure of a person in relief showing only 
the head, shoulders and breast. The term may be applied to the 
head or neck only, or to the head and neck with the shoulders 
and breast, or to the head with the whole chest, or to the head, 
neck, breast and shoulders with the arms truncated above the 
elbow.” Century Dict. 

(1) “A piece of statuary representing the upper part of the 
human figure, including the head, shoulders and breast.” 

(2) “The portion of the human body included between the 
head and waist, whether in statuary or in the person.” Web- 
ster’s Dict. 

“The human head, shoulders and breast, generally without 
arms, as represented in sculpture.” Standard Dict. 

Thus there appears to be a clear and well defined distinction 
between a “statue” and a “bust,” and the contract being “to 
pay on receiving a commission to execute a statue,” the plaintiff 
cannot recover on this contract, he failing to prove that the 
original contract of March, 1891, was carried out. The fact 
that three years passed before any commission whatever was 
given by the Kalakaua Monument Association tends to confirm 
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the view that the idea of erecting a statue of Kalakaua was 
abandoned, and naturally the contract to pay King fell with it. 

We hold that the commission to execute a “bust” was not in 
fulfillment of the King-Hutchinson agreement on which action 
was brought. 

The plaintiff, however, claims that the defendant ratified the 
change from a “statue” to a “bust,” so that he was liable as if 
the original agreement had been for a “bust or statue,” and 
relies on evidence of Hutchinson, viz.: “I received first install- 
ment 3 or 4 months after I got commission. Had conversa- 
tion with King day before. He said bill he had for me was 
good. I said I did not consider it good, as original purpose had 
failed. I did offer to compromise his claim by payment of $100, 
but I said this because he gave me to understand he would put 
great difficulties in my way. I said to him: ‘As $200 stands to 
$10,000, so does $40 to $2,000.’ He agreed to accept the $100, 
nothing to be done; he did agree to accept the $100 if I paid it 
out of the first money received. I agreed to pay King $100 on 
the following day on the first payment being handed over to me 
by the treasurer; this I would have performed had it been in 
my power. I told King that owing to my finances being in the 
possession of somebody else, I had undertaken a contract I could 
not perform, but that I was willing to give a bill payable on the 
next instaliment; this he declined and said he would go back on 
the original note; I then accepted the issue.” 

This is not sufficient to ratify the original agreement, nor can 
it have the effect of inserting the word “bust” in the original 
contract, or to cause the word “statue” to be construed to mean 
or include the word “bust.” At most it was a new contract or 
an offer of compromise of a disputed claim, and in the present 
action the plaintiff cannot rely upon it to recover. 

It is unnecessary to consider the first point raised. 

The appeal is sustained, judgment reversed and the case re- 
manded to the District Magistrate to enter judgment for de- 
fendant. 

P. Neumann, for plaintiff. 

J. M. Monsarrat, for defendant. 
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EMMA DEFRIES o BRUCE CARTWRIGHT and H. E. 
McINTYRE, Executors of the Will of G. TROUS- 
SEAU, deceased. 


Exceptions FROM Crrcuir Court, Firsr CIRCUIT. 
SupmitreD Marca 24, 1896. DECIDED APRIL 8, 1896. 


Jupp, C.J., FREAR AND WHITING, JJ. 


D. filed a claifa with the executors under the will of a deceased person 
on February 25, and the executors rejected it on February 26th, 
and D. commenced her action on April 27. Held, that April 27 
was more than two months after the rejection of the claim, and 
the action could not be maintained under the law requiring suit 
to be brought “within two months after rejection of the claim.” 

In computing the time within which an act is to be done, the first day 
shall be excluded and the last included. 


The statute, “Act of 1868, amended by Chap. 10, Laws 1876, to limit 
the time within which claims of creditors against the estates of 
deceased persons shall be presented, and suits be commenced to 
enforce rejected claims,” is a special statute of limitation, often 
known as “statute of non-claim,” and need not be specially pleaded. 

The executor or administrator cannot waive the provisions of this 
statute. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiff brought an action against the defendants, execu- 
tors under the will of G. Trousseau, upon a promissory note of 
deceased, and produced evidence which showed that the claim 
was presented to the executors on February 25, 1895, and on 
February 26, 1895, was rejected by the defendants, and on 
April 27, 1895, the plaintiff began her action and summons 
issued. 
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She alleges in her complaint that she presented her claim 
duly verified to the defendants on February 25, 1895, and 
that on February 26, 1895, the defendants rejected her claim 
and refused to pay it; but plaintiff does not allege that “she 
has brought her action within two months after such rejection.” 
The defendants in their answer deny the truth of each and 
every allegation in plaintiff’s complaint, and give notice that 
among other defenses they rely on fraud, forgery, want of 
consideration, illegality and the statute of limitations, and that 
suit was not brought on plaintiff’s claim within sixty days after 
the same was rejected and disallowed by defendants. 

It appeared at the trial that plaintiff had brought her action 
on April 27, 1895, and upon the close of plaintiff’s case the 
defendants moved to dismiss the complaint on the ground that 
plaintiff had not brought her action within the ttme prescribed 
by law, viz., within two months after the claim was rejected by 
the executors. 

The court granted the motion, to which plaintiff excepted. 

The statute, Acts of 1868 as amended by Chapter 10, Laws 
of 1876, Comp. Laws, page 397, provides for notice to creditors 
and for the filing of claims against estates of deceased persons, 
and Section 3 provides, “If a claim be rejected by the executor 
or administrator a suit must be brought upon it against the 
executor or administrator within two months after such re- 
jection or within two months after the same shall become due, 
or it will be forever barred.” 

Was the day, April 27th, within two months after February 
26th, the day of rejection of plaintiff’s claim? 

The word month shall be construed to mean a calendar 
month unless otherwise expressed. Chapter 3, Civil Code, of 
the construction of laws. Sec. 18, Civil Code. 

In Bowler v. Walker, 9 Haw. 306, the court held that a 
writ issued August 25, 1893, judgment having been rendered 
February 25, 1893, is issued “within six months from the ren- 
dition of judgment,” as required by statute. The court fol- 
lowed the general rule that in computing the time within which 
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an act is to be done, the first day shall be excluded and the last 
included. In re Election Law, 8 Haw. 602; Sec. 1166, Civil 
Code. 

By excluding the day of rejection of the claim, February 
26th, the first month would begin February 27th and end 
March 26th, and the second month begin March 27th and end 
April 26th; accordingly the action brought on April 27th 
was not commenced within the time prescribed by law, but was 
one day too late. 

These statutes of non-claim are frequently called special 
statutes of limitation. Statutes of this character may be con- 
sidered not as statutes of limitation but rather as special regu- 
lations of probate law which impose the loss of the claim if the 
party fail to sue on it within the time prescribed. 

The executor or administrator cannot waive this statutory 
regulation. The statute is imperative and must be followed 
by the plaintiff. It is not necessary for defendants to specially 
plead this statute, but they can take advantage of it if the 
evidence or proofs show that plaintiff has not complied with the 
provisions of the statute. 

The rule of the Circuit Courts (Rule 4) provides that “in 
personal actions, the statute of limitations shall be specially 
pleaded.” This has generally been regarded as applicable 
to Sec. 1036, and following sections, Civil Code, of the time of 
commencing personal actions (Stat. of Lim. of Personal 
Actions) and not to this Act of 1868 (Stat. of Non-Claim or 
Special Limitations) relating to the presentation and rejection 
of claims against deceased persons’ estates. 

In Shaw v. Kahala, 3 Haw. 367, the court held that this 
special statute of limitations in the Act of June 23, 1868, limit- 
ing the time within which to bring suits against administrators 
on rejected claims was not required to be specially pleaded. 

In the case at bar plaintiff had no surprise, and could have 
none, for although the answer of defendants does not techni- 
cally word for word set up notice that they rely on the statute 
of non-claim, as they do not use the words “within two months,” 
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yet defendants have substantially complied with the rule of 
court (Rule 4, Cireuit Court Rules) and given substantial notice 
to plaintiff of the defense they relied on, to wit, that the suit 
was not commenced within the time prescribed by the Act, 
when they noted in their answer that the action was not brought 
within 60 days after rejection of the claim. 

Exceptions overruled. 

P. Neumann, for plaintiff. 

C. Brown, for defendants. 


REPUBLIC OF HAWAII v. W. B. ANDERSON, M. 
CONNELL, H. W. WHEELER, J. H. BROWN, C. 
E. GALE and HO WAI. 


APPEAL FROM District Court oF Honou.u. 
SupmitteD Marcu 19, 1896. Dronen APRIL 11, 1896. 


Jupp, C.J., Frear, J., anD W. A. Kinney, ESQ., OF THE Bar, IN 
PLACE OF WHITING, J., DISQUALIFIED. (W. A. KINNEY DIS- 
SENTS AS TO CERTAIN SEAMEN.) 


A voluntary bringing of opium from a foreign jurisdiction to a landing 
place, though not a port of entry, within this jurisdiction, with 
intent to unlade the same there, is an “importation” within the 
meaning of Sec. 1, Act 12, Prov. Gov’t Laws. 

The evidence in this case held sufficient to support a judgment against 
the crew as well as against the master on a charge of unlawfully 
importing opinm, the evidence casting strong suspicion upon the 


crew, and no attempt having been made to furnish a satisfactory 
explanation of it. 


OPINION OF THE COURT BY FREAR, J. 


The defendants appeal on points of law from a judgment 
of the District Magistrate of Honolulu finding them guilty of 
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importing opium contrary to the provisions of Section 1, Act 
12, Prov. Gov’t Laws. They are the master and crew of the 
schooner Henrietta from Victoria, British Columbia, seized at 
Keau on this island, not a port of entry, December 21, 1895, 
with 1398 pounds of opium on board. 

Appellants contend in the first place that no importation 
was shown because the opium was not brought into a port of 
entry. It is true, expressions may be found in some cases to 
the effect that an importation is not complete until arrival at-a 
port of entry. But in such expressions the emphasis was on 
the words “arrival at the port,” not on the words “of entry,” 
the phrase “port of entry” being used casually as a synonym 
for “point of destination” and when as a matter of fact the port 
under consideration was a port of entry. “Port of entry” in 
such cases is used interchangeably with “port,” “haven,” 
“harbor,” and other words, the distinction being taken not bee 
tween arrival at port and arrival at port of entry, but between 
arrival at port, that is, at destination, and arrival within juris- 
dictional limits—generally for the purpose of determining at 
what time duties become payable within the meaning of the 
revenue statutes. On the contrary, the language of the decis- 
ions throughout is to the effect that, in law and general usage, 
as well as etymologically, an “importation,” in the broad mean 
ing of the term, consists of a voluntary bringing in of goods 
with intent to unlade the same. See Schooner Mary, 1 Gall. 
206; Schooner Boston, Ib. 239; U. S. v. Arnold, Ib. 348; 
U. S. v. Lyman, 1 Mason 499; Kohne v. Ins. Co., 1 Wash. 
C. C. 165; U. S. v. Steemboat Forrester, 1 Newb. 94. In 
this case the evidence is ample to show that the opium was 
brought from Victoria to Keau voluntarily and with intent 
to land it there. Our own statutes also show that the meaning 
of the term “importation” was not intended to be confined 
to the introduction of goods into ports of entry. True, lawful 
importation is so limited, but unlawful importation may take 
place either at ports of entry or ports not of entry. Section 
526 of the Civil Code expressly refers to “goods imported” 
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“at any other port in the Hawaiian Islands, than a port of 
entry” and imposes a penalty for such importation. And in 
the statute under which these defendants are charged, which 
is not a revenue statute but “strictly prohibits” “the importa- 
tion of opium or any preparation thereof into the Hawaiian 
Islands,” except by the Board of Health for medical purposes, 
the word “importation” was used evidently in the sense of 
“bringing in” and with an intention on the part of the legis- 
lature to prohibit any introduction of opium, except as afore- 
said, into these islands, at any port or place whatever, whether 
of entry or not. 

Tt is contended in the second place that, even if an importa- 
tion were shown, the evidence is not sufficient to implicate the 
several defendants. 

As against Anderson (the master) and Gale the evidence is 
so overwhelming as to need no comment. 

As against the others the case is not so clear, but on the whole 
and bearing in mind that the question before this court is not 
one of fact, whether the evidence showed guilt beyond a reason- 
able doubt, as it was before the District Magistrate and would 
have been on a general appeal to the Circuit Court, but one 
of law, whether there was sufficient evidence to support the 
judgment, we are of the opinion that there was such evidence. 

Assuming that the men did not know the purpose of the 
expedition before they left Victoria, but that they shipped on 
a voyage of several thousand miles in a vessel of only 31 tons 
register and with no apparent object except to carry a few 
small cases of cargo, without first inquiring into the nature of 
the enterprise, or, if they did so inquire, that the master de- 
ceived them, and that he ventured on this long voyage and 
hazardous undertaking without first assuring himself that the 
men could be relied upon to assist him in the execution of his 
illegal purpose, still there can be little doubt that the men 
became aware of the object in view before they reached Kean, 
for the vessel was a small one (only about fifty feet long), the 
opium was the only cargo, it was in plain view in the hold 
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which opened directly into the cabin and during the voyage 
it was taken from the 22 cases in which it was shipped and 
repacked in 58 cases, the master and crew apparently intimately 
associated together and that too in the cabin as well as elsewhere, 
the voyage was direct to these islands and to Keau, an out of the 
way place. These facts are sufficient to support an inference 
that before reaching Keau the men knew of what the cargo 
consisted and that it was intended to be unlawfully landed there. 

With presumably this knowledge, they assisted in bringing 
the schooner to its anchorage at Keau and there waited quietly 
on board a day and a night for Gale who had been put ashore 
apparently to arrange for landing the opium. Gale having 
been arrested and told that a boat would soon arrive from 
Honolulu to capture the schooner wrote to the master to get 
away and return in about fourteen days, evidently having no 
thought but that the men were of a mind willing to serve 
further in the prosecution of the enterprise, and when they were 
found on board by the officers they were together with the 
captain in the stern appearing satisfied with their situation and 
had nothing to say by way of explanation. At the trial also 
no attempt at an explanation was made nor did it appear that it 
was not easily in the power of the defendants to furnish an 
explanation. While no inference prejudicial to one accused 
can be drawn from his neglect or refusal to give evidence on 
his own behalf, yet where the evidence for the prosecution is 
such as to throw great suspicion upon him, his failure to produce 
or to endeavor to procure for production evidence which would 
explain his position or the facts casting suspicion upon him, 
when, so far as appears, it is within his power to do so, may 
properly be considered in passing upon the question of his guilt. 
See Prov. Got v. Gertz, 9 Taw. 293. 

Judgment affirmed. 

W. O. Smith, Attorney-General, for prosecution. 

Hartwell, Thurston & Stanley, for defendants. 
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OPINION OF W. A. KINNEY. 


While concurring with the majority of the Court in the con- 
struction to be put upon the Act under which the defendants 
are charged and also in finding the evidence sufficient to convict 
the master and Gale, I doubt the sufficiency of the evidence 
against the three seamen and the cook, and therefore respect- 
fully dissent from affirming judgment as against them. 


WALTER R. OPFERGELT and LEONORA OPFERGELT, 
by WILLIAM F. ALLEN, their next friend, v. JAMES 
L. STEVENS and J. L. STEVENS, Je, and MARY 
NAONE STEVENS. 


APPEAL FROM CixcurT Jupp, First CIRCUIT. 
SuBMITTED Marcu 27, 1896. DecipeD AprRiIL 13, 1896. 


Jupp, C.J., Frear anb Wuitina, JJ. 


A bill was brought to cancel a deed as having been made with the 
intent to defraud, hinder and obstruct a creditor, O., in the col- 
lection of his demand, he having obtained judgment against the 
grantor for breach of covenant of warranty on the sale of other 
property, having been evicted therefrom by a paramount title. 
Held, that O. was a creditor not from the date of eviction but from 
the date of the covenant of warranty. 


It appearing to the court from the evidence and from the deed itself 
that it was made with intent to defraud, hinder and obstruct O. 
in the collection of the judgment, the deed was ordered to be 
cancelled. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a bill to annul a conveyance of land. A recital of the 
facts is necessary. On November 27, 1877, one P. Naope cov- 
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veyed his land in Pauoa, Honolulu, to his grandson, James L. 
Stevens, Jr., by deed recorded the same day it was executed. On 
the 26th January, 1878, the said P. Naone conveyed the same 
land to Mele Stevens, the last above named defendant (mother 
of J. L. Stevens, Jr.) January 14, 1888, J. L. Stevens and 
Mary (Mele) Stevens, in consideration of $2,500, conveyed the 
said land to one Philip Opfergelt by deed with a full covenant 
of warranty. On March 13, 1894, J. L. Stevens, Jr., conveyed 
this same land to one Lau Chong, who at the November term, 
1894, of the Cireuit Court, First Circuit, brought ejectment 
against the Opfergelt minors (plaintiffs herein) and obtained. 
judgment for possession of the land and evicted the plaintiffs. 
The grantors of P. Opfergelt (J. L. Stevens and wife) were re 
quested to defend the suit under their warranty, but no defense 
was offered. At the February term, 1895, of the said Circuit 
Court, the Opfergelt minors brought suit against Mary N. Ste- 
vens and James L. Stevens, her husband, to recover damages 
for breach of their covenant of warranty. They were defaulted 
for non-appearance or answer, and the jury assessed the dam- 
ages at $3,000, the amount claimed. Judgment was entered 
thereon, May 23, 1895, and an execution was taken out and re- 
turned unsatisfied, July 31, 1895, the defendants having no 
property. 

On the 8th of March, 1894, the defendant, J. L. Stevens 
(sometimes his name is written J. L. Stephens), made a convey- 
ance to his son, J. L Stevens, Jr., of land described in Royal 
Patent No. 2759, L. C. Award No. 496, to Popolo, containing 
1 acre, 2 roods, and situate in Puaanui, Lahaina, Maui, and of 
land situated at Kawaiahao, Honolulu, Island of Oahu, being a 
portion of the premises described in Royal Patent No. 1762, 
L. C. Award No. 195, to Kamahiai, conveyed to J. L. Stevens 
by deed of Kahaulelio, of the Island of Lanai, dated January 16, 
1893, recorded in Liber 141, page 108. The consideration ex- 
pressed is ten dollars and his great affection (aloha nui) for his 
son, the grantee. The grantor reserves the right to live upon the 
premises during his life, with his son, and to share equally with 
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him in the rents received from the same. The consideration in 
the deed of Kahaulelio to J. L. Stephens is three hundred and 
fifty dollars. 

The bill is brought to set aside the deed of James L. Stevens, 
senior, to J. L. Stevens, Jr., and prays that this may be done 
and that the premises may be ordered sold and the proceeds 
applied to the payment of said judgment. Should the deed be 
declared void? 

It is well expressed in the 8th volume Am. & Eng. Encycl. of 
Law, p. 749, that “to constitute a fraudulent conveyance 
there must, as a rule, be a concurrence of three elements; that 
is to say, there must be a creditor to be defrauded, a debtor in- 
tending to defraud, and a conveyance of property out of which 
the creditor could have realized his claim or some portion 
thereof.” 

The first question, then, is whether the plaintiffs, or their 
ancestors, the covenantees in the deed of Mary Stevens and 
husband, were creditors of Stevens antecedent to the conveyance 
now attacked. The general rule, says Bump, Fraudulent Con- 
veyances (p. 496), is that “all claims which arise from the con- 
tract are in force from the date of the agreement. A covenant 
with a general warranty and a bond of conveyance take effect 
from the date of the instrument.” Many cases are cited to sus- 
tain this proposition. In Bibb v. Freeman, 59 Ala. 612, quoted 
in 17 Southern Rep., p. 732, the court say: “The covenantee 
of a covenant of general warranty who is evicted by a title para- 
mount and outstanding at the time the covenant is entered into 
is regarded as a creditor not from the time of eviction, but from 
the time the covenant was executed, and a subsequent voluntary 
conveyance is, as to him, void.” 

The date of the covenant in our case is January 14, 1888, 
some six years prior to the conveyance in question. The plaintiffs 
are therefore creditors. 

We have no hesitation in saying, in view of the facts in this 
case, that the Stevenses were also debtors intending to defraud. 
The conveyance itself has badges of fraud upon it. It has the 
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consideration expressed of ten dollars, as if it were a conveyance 
to a bona fide purchaser for value. But to this is added the con- 
sideration of the grantor’s great affection for his son. The reser- 
vation of a life residence on the premises to the father is incon- 
sistent with a bona fide sale for value. And the trifling consid- 
eration of ten dollars for property for which $350 had been paid 
is evidential of fraud. 

The attempt was made to show that the purchase of the Ka- 
waiahao premises was made with the son’s money, and thus to 
establish an equitable trust. But the son admits that he did not 
know that his father had conveyed the land to him untii a month 
after the deed was made; and the father testifies that the person 
who drafted the deed, W. ©. Achi (lately an attorney of the 
court), did not know that the purchase money of the Kawaiahao 
premises belonged to the son. The evidence that it was his 
money is altogether vague and unsatisfactory, and insufficient 
upon which to establish a trust. The parties say their earnings 
were commingled and kept together. “Some of it was perhaps 
money we got from the sale to Opfergelt,” as the father says. 
No one testified how much or what proportion of the money 
was the son’s earnings. To establish a trust, the recital in the 
deed would have to be falsified, for it is an entirely different 
consideration in character from that expressed in the deed, and 
where the deed is attacked by a creditor as fraudulent and made 
to hinder and delay the creditor in collecting his claim, the 
grantor should not be allowed to show any other consideration 
than that expressed in the deed. It was so held in Ogden State 
Bank v. Barker, 40 Pac. R. 766. That the parties defendant 
knew that they were likely to be held liable on their covenant 
with Opfergelt, and were anxious to avoid it, is clear from the 
evidence, and on the advice of the same person, Mr. Achi, they 
made the sale to Lau Chong and the conveyance in question, 
and we are satisfied that the latter one was made with the inten- 
tion to defraud the plaintiffs. : 

The appeal is dismissed, the decree affirmed and the cause 
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remanded to the Circuit Court for such further proceedings as 
may be necessary. 

L. A. Dickey, for plaintiffs. 

A. Rosa, for defendants. 


SUN HOP SING v. WRIGHT and WILLARD, and J. F. 
CLAY, Garnishee. 


APPEAL FROM CircuIt Junar, First CIRCUIT. 
SUBMITTED APRIL 1, 1896. Decipep APRIL 13. 1896. 


Jupp, C.J., FREAR, J., anD P. Neumann, Esq., oF THE Bar, sIT- 
TING IN PLACE OF MR. Justice WHITING, DISQUALIFIED. 


W. was sergeant-at-arms of the Senate, employed at $4 per diem. 
C. was Secretary of the Senate, and disbursed the funds provided 
for its expenses. 


Held, that C. was properly held as garnishee, and the wages of W. 
in his (C.’s) hands were subject to garnishment under the “Act 
of 1890 to facilitate the collection of debts from Government bene- 
ficiaries.” 


OPINION OF THE COURT BY MR. NEUMANN. 


This is an appeal from a judgment rendered by Hon. W. A. 
Whiting in an action upon a promissory note made by Wright 
and Willard in favor of plaintiff, and sustaining a garnishment 
of funds in the hands of J. F. Clay, garnishee. 

At the time of service of the garnishment Clay was Secretary 
of the Senate of the Republic of Hawaii, and made return that 
he held subject to such garnishment fifty dollars, that sum being 
twenty-five per cent. of salary due to defendant Wright for 
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services as sergeant-at-arms of the Senate, and whose salary was 
four dollars per diem as such officer. 

It has been well settled that money passing through the hands 
of a public disbursing agent of the Government could not be 
attached by process of garnishment by a creditor of an officer 
of the Government. Wood v. Elderton, Maikai, garnishee, 2 
Haw. 80. 

In the session of 1890 the Legislature passed the Act entitled 
“An Act to facilitate the collection of debts from Government 
beneficiaries.” Laws 1890, Ch. 50, p. 79. Section 1 of that Act 
defines a Government beneficiary as “any officer or employee 
or other person in the service of the Hawaiian Government, or 
in receipt of or entitled to a salary, stipend, wages, annuity or 
pension from the said Government or any department, board or 
bureau thereof, shall * * * * be known as a Govern- 
ment beneficiary.” 

Section 2 provides that such stipend, wages, ete., may be at- 
tached for payment of debts of a beneficiary. Section 8 limits 
the amount of wages which may be attached to 25 per cent. of 
the amount due to the beneficiary. The remaining sections of 
the Act substantially provide and set forth the proceedings, 
process and service of process required to obtain and sustain the 
attachment or garnishment. Section 13 provides “that for the 
purposes of this Act it shall be sufficient to serve such copy of 
process (garnishee process) upon the officers hereinafter re- 
spectively named; that is to say,” ete. 

The sub-sections specify in detail the persons or officers upon 
whom service may be made, who are generally those who have 
the power or authority to control the payment or refusal to pay 
the moneys to which the Government beneficiary is entitled, and 
inelude officers of the Executive and Judiciary departments. 
But these sub-sections do not designate or specify any public 
disbursing agent of the Legislature upon whom service of process 
may be made to garnishee stipend, salary or wages to which its 
employees or those in its service may be entitled. 

We approve the conclusion drawn by the court below, to-wit, 
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that Section 13 is not intended to and does not limit the defi- 
nition of Government beneficiaries set forth in the first section 
of the Act, but only specifies upon whom the service of process 
shall be made in particular cases therein enumerated, and the 
maxim of expressio unius est exclusio alterius is not applicable. 
Therefore, if the defendant Wright was a Government bene- 
ficiary, and Clay at the time was the disbursing agent of the 
Government, having funds from which the services of Wright 
were payable, both which questions must be answered in the 
affirmative, the process of garnishment was valid. 

Judgment appealed from affirmed. 

S. M. Ballou, for plaintiff. 

J. A. Magoon, for defendants. 


REPUBLIC OF HAWAII e LI SHAT. 
APPEAL FROM Disrricr Court op HONOLULU. 
Supmitrep Marcu 24, 1896. Decrpep APRIL 14, 1896. 


Jupp, C.J., FREAR AnD WHITING, JJ. 


An Act to prevent foot-binding, approved July 26, 1895, held to be 
unintelligible, inoperative and void. 


OPINION OF THE COURT BY JUDD, C.J. 


The defendant was convicted in the District Court of Hono- 
lulu on the 14th November, 1895, of the offense of “foot-bind- 
ing,” and appealed to this court on points of law. The law 
alleged to be violated is Act 9 of the Republic, entitled “An 
Act to prevent foot-binding,” approved on the 26th July, 1895. 
It is as follows: 
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“Section 1. The term ‘foot-binding’ as in this Act used 
shall be held to mean the compression, mutilation, injury or de- 
formity caused to the feet of young girls; also the means used to 
so compress, mutilate, injure or deform such feet, as well as any 
attempt to do the same. 

“Section 2. Foot-binding is hereby forbidden, and any per- 
son who binds or attempts to bind the feet as covered or intended 
to be covered by Section 1 of this Act, or who shall authorize or 
permit foot-binding, such person being a free agent, or in any 
manner be a party or privy thereto, or shall in any wise counte- 
nance the same, shall be liable, on conviction before any district 
magistrate, to pay a fine of not less than twenty-five nor more 
than five hundred dollars, or to be imprisoned at hard labor not 
less than ten days or more than two years, or both, at the dis- 
cretion of such magistrate; or such person or persons may, in 
place of such punishment, leave the Hawaiian Islands at a time 
to be stated by such magistrate, and a return within five years 
shall be deemed to be a revival of the sentence suspended by 
such deportation. 

“Section 8. The terms hereof shall apply to all cases of foot- 
binding existing at the time this Act shall go into effect, pro- 
vided the same are not immediately discontinued, and every con- 
tinuation of such foot-binding shall constitute a new offense. 
Nothing herein contained shall be held to relieve any person 
who has assisted or been privy to any foot-binding from all of the 
pains and penalties of the laws relative to assault and battery, 
maiming, or any other appropriate law.” 

A motion was made by defendant’s counsel to strike out all 
that portion of the charge that purports to state the offense, as 
the Act which the charge follows does not set out any punishable 
offense. The position taken by counsel for defendant is that the 
Act is incapable of reasonable meaning, and is therefore inopera- 
tive and void; and on the conclusion of the evidence for the 
prosecution counsel moved for the defendant’s discharge. The 
difficulty with this Act is that it does not define “foot-binding” 
to be the compressing, mutilating, injuring or deforming the 
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feet of young girls, but it defines “foot-binding” as “the com- 
pression, mutilation, injury or deformity caused to the feet of 
young girls.” If the compression and deformity is “caused,” 
some one must have caused it, but the causing is not made pun- 
ishable. The Act does not define the acts and doings of a person 
which, if done, the law makes punishable, but it states the result 
of the acts and doings as the offense or criminal act itself. It 
would be equally insensible to define burglary as a house which 
has been broken and entered, or lareeny as goods in the unlawful 
possession of another. The inanimate object, as the house which 
has been broken and entered, cannot be punished. A nuisance 
may be abated, but it cannot be punished, though those who 
maintain it may be. The second phrase of Section 1 1s even less 
intelligible. Foot-binding is “also the means used to compress, 
mutilate, injure or deform such feet, as well as any attempt to 
do the same.” In Section 2 foot-binding is forbidden, and “any 
person who binds or attempts to bind the feet as covered or in- 
tended to be covered by Section 1 of this Act,” ete., is punish- 
able. This means (if anything) that the resulting compression, 
mutilation, injury or deformity to feet are punishable, and also 
the means used, which are, presumably, the bandages or other 
appliances. Evil conditions or results are not punishable; human 
actions which cause these conditions or results may be. The re- 
mainder of Section 2 might be capable of enforcement if we 
were authorized to take the ordinary meaning of the term foot- 
binding as the offense for which the Act prescribes punishment, 
but where the Act itself defines the offense, courts are restricted 
to the statutory definition, which seems to us to be insensible, 
and this renders the Act inoperative and void. We held In re 
Brito, 7 Haw. 42, that “it is abhorrent to justice to punish a man 
unless the offense is clearly defined by the law, and his duty in 
respect thereto made certain. It is our duty to give effect to this 
law if it is possible. But we are not to make a penal statute 
where none exists.” 

Having decided that the Act is inoperative, it will not be 
necessary to pass upon other points raised by defendant’s coun- 
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sel, or his criticisms upon other portions of the Act. Notwith- 
standing the latitude given to courts in construing an Act of the 
Legislature, in order to ascertain its meaning and give effect to 
it, if possible, we are unable to do so in this case without violently 
changing the plain meaning of the words used therein. 

Defendant is discharged. 

L. A. Dickey, for prosecution. 

A. 8S. Hartwell, for defendant. 


WONG LEONG, CHING SUI, YIM QUON, SAM SING 
WAI COMPANY, KANEOHE RANCH COMPANY, 
Limited, KAULA (w) and KALIKO KELLY (w) v. W. 
G. IRWIN. 


APPEAL FROM COMMISSIONER OF Water Bien, DISTRICT OF 
Koo.Laupoxo. 


SUBMITTED NOVEMBER 15, 1895. DECIDED APRIL 25, 1896. 


Jupp, C.J., Frear anp Wuirine, JJ. 


In proceedings by lower proprietors to enjoin an upper proprietor from 
diverting water from various streams in an Ahupuaa, held: 


(1) That the evidence is sufficient to show that the defendant does not 
divert more water than he is entitled by prescription to use on his 
uncultivated taro lands. 


(2) That, since all the streams from which defendant is entitled to 
take water for these lands unite before leaving his lands, it is im. 
material to the lower proprietors from which of the streams the 
water is diverted. 


(3) That under the circumstances the plaintiffs have no rights in the 
seepage water from defendant’s taro lands. 


(4) That the water might lawfully be diverted from one Ahupuaa to 
another Abupuaa. 
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OPINION OF THE COURT BY FREAR, J. 


The defendant holds in fee or under lease, with the exception 
of certain kuleanas and perhaps certain konohiki taro lands, the 
various lands comprised in the great basin or amphitheater that 
forms the upper or southerly portion of the Ahupuaa of Kailua, 
in the District of Koolaupoko, on the northeasterly or windward 
side of the Island of Oahu. On these lands many small streams 
take their rise, and, augmented by springs along their courses 
and uniting at various points with each other, all finally become 
one large stream at a point near the center of the lower or north- 
erly boundary of this basin. Thence the stream, further in- 
creased along its course by other springs as well as by other small 
streams from other portions of the Ahupuaa of Kailua, flows 
northerly through the ahupuaa along some of plaintifi’s taro 
and rice lands, which it irrigates, and their two rice mills, which 
it runs, and empties into a large pond known as Kawainui, from 
which the water flows easterly through other rice and taro lands 
of the plaintiffs, and then, joined by the stream from Kaelepulu 
pond, also in this Ahupuaa, flows northerly and empties into the 
ocean. 

The defendant recently constructed an aqueduct consisting 
of ditches and flumes, extending several miles from west to 
east across the upper portion of some of the lands held by him 
(Maunawili, Ainoni and Makawao), and a tunnel through the 
ridge which separates the Ahupuaa of Kailua from the adjoining 
Ahupuaa of Waimanalo, and by means thereof diverts, when- 
ever needed, a portion of the water which formerly flowed in 
five of the small streams on these lands from points at or near 
their sources (the springs known as Kapikuakea and Kailiili in 
Maunawili, Kapuoou and Kupee in Makawao, and the Ainoni 
spring), and conducts this water into Waimanalo, where it is 
used to irrigate the cane lands of the Waimanalo Sugar Com- 
pany. 

The plaintiffs brought suit before the Water Commissioner 
of Koolaupoko to enjoin the defendant from thus diverting this 
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water, and the case comes here on their appeal from the refusal 
of the Commissioner to enjoin such diversion. 

The defense mainly relied upon is that no more water is di- 
verted than the defendant is entitled by prescription to use upon 
his now uncultivated taro lands in Kailua, and that the diversion 
is not injurious to the plaintiffs. 

It appears from the maps (Exhibits A, B, D, E, F, H) and 
title deeds on file, and the testimony of Mr. Wall, the surveyor, 
that the defendant owns in fee 55.70 acres of taro land not now 
under cultivation, namely 7.67 acres in Puukaea, 7.49 in Maka- 
wao, 6.99 in the westerly half of Ainoni, 20.21 in Maunawili, 
10.63 in Kaimi, and 2.71 in lands below the Maunawili ranch 
house. 

Unfortunately the conditions are such as to render it prac- 
tically impossible to ascertain by measurement the quantity of 
water to which the defendant is entitled as owner of these taro 
lands. Hence recourse was had to the testimony of witnesses 
as to the relative and actual amounts of water required by cane 
and taro respectively in other parts of these islands. 

Witnesses acquainted with the relative amounts of water re- 
quired by cane and taro on neighboring lands, and who had 
transferred water from taro to cane lands, testified that taro 
requires from three to ten times as much water as cane, the 
difference in the ratio depending upon whether the taro land is 
tamped or not, and upon whether it is entitled to a constant or 
only a periodic supply of water, as well as upon differences of 
soil, temperature, wind, rainfall and other conditions. Taking 
the ratio least favorable to the defendant, the water appurtenant 
to his 55.70 acres of uncultivated taro land should be sufficient 
for three times that area of cane land, or 167.10 acres. 

Again, witnesses familiar with taro cultivation testified that 
taro requires from eight to twelve inches of water a week; and 
witnesses familiar with cane cultivation testified that cane re- 
quires about three inches of water at a time, three or four times 
a month. Taking also from these figures those least favorable to 
the defendant—that is, three inches of water a week for cane 
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and eight for taro—substantially the same result is obtained, 
that taro requires about three times as much water as cane. 

Mr. Chalmers, the manager of the Waimanalo Sugar Planta- 
tion, testified that the water diverted would irrigate from 100 
to 125 acres of cane. If so, the water diverted is, according to 
the above estimates, somewhat less in amount than the defendant 
is entitled to use upon his uncultivated taro lands. But this tes- 
timony is not altogether satisfactory. The water diverted is not 
confined to any particular tract of land, but is used indiscrimi- 
nately with other water upon various fields, and it appears from 
other testimony of the same witness that far more than 125 acres 
(perhaps 300 acres) of land is now cultivated in cane because of 
this accession to the water supply, which would not otherwise 
be cultivated. The explanation of his testimony as a whole 
would seem to be that in dry seasons, or if there were but little 
rain throughout the year, the water diverted would properly 
irrigate from 100 to 125 acres of cane, but that, perhaps chiefly 
on account of the abundance of rain in that district, more cane 
land can be cultivated there than in most other districts with a 
given amount of water for irrigation, because during a large 
part of the year but little irrigation (about twice a month) is 
required, and a comparatively small amount of water can sus- 

. tain the cane without serious loss through the short dry season, 
although it could not properly irrigate the same area throughout 
the year. 

Let us, therefore, consider another and more definite and 
more satisfactory line of investigation. Although the water suf- 
ficient for the taro land cannot be measured, that which is di- 
verted can be and has been measured. At a time when the water 
was high, six inches deep in the flume, Mr. Boyd, a surveyor, 
found a flow of 1,462,485 gallons in twenty-four hours. Mr. 
Chalmers testified that it varied from a million to a million and 
a half gallons a day. The maximum amount, 1,500,000 gallons 
a day, would cover about 128 acres of cane land three inches 
deep once a week. This tends to confirm Mr. Chalmers’ testi- 
mony as to the area that could be properly irrigated with the 
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diverted water if the land depended wholly or chicfly on irriga- 
tion. This quantity of water would also cover 55.70 acres of taro 
land a little less than seven inches deep once a week; that is, 
seven-eighths of the minimum depth testified to as required by 
taro lands in various localities and under various conditions. 

The particular circumstances in this case would seem to 
strengthen rather than weaken the force of the conclusions 
arrived at by the foregoing methods of estimation. It was shown 
that, by prescriptive right, the taro lands in question need not 
be tamped, and are entitled to a constant flow of water; that 
such lands require and are entitled to considerably more water 
than lands that must be tamped and that have water at stated 
periods only; that the porosity of the soil and prevalence of 
winds in this part of Kailua are such as to indicate that the loss 
of water by seepage and evaporation is probably not less there 
than in most other parts of these islands; that the cane lands at 
Waimanalo do not require more water than other cane lands 
which require irrigation; in fact that cane is irrigated at Waima- 
nalo only about once in two weeks, while in many places it is irri- 
gated oftener—in some places once a week. This is due no doubt 
chiefly to the fact that Waimanalo is on the windward side of 
the island, where the rainfall is greater than on the leeward 
sides of the islands, where irrigation is more frequent. Yet for 
this reason the taro lands also would require less water by way 
of irrigation than would be required by similar lands in more 
arid localities. But the greater the rainfall the less proportion- 
ately would be the amount of water required by way of irriga- 
tion in the case of cane lands than in the case of taro lands, 
because of the smaller area of taro land requiring a given 
amount of water or the greater amount of water required for a 
given area. 

All things considered, therefore, and giving the plaintiffs the 
benefit of uncertainties, we are of the opinion that the defendant 
does not divert more water than he is entitled to use upon his 
uncultivated taro lands. 

‘It is further contended for the plaintiffs that it is unlawful 
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for the defendant to divert, as he now does, from five streams 
on three lands, the quantity of water that he is entitled to from 
a larger number of streams on a larger number of lands. But, 
since all the streams in question unite before leaving his lands, 
and all the plaintiffs’ lands entitled to water are situated below 
his lands, it is immaterial to them from what stream or streams 
the water is diverted. 

It is also contended that the natural drainage from the taro 
lands is down the valley, and that by the diversion the plaintiffs 
are deprived of the seepage that would otherwise reappear at 
lower points in springs. The topography of Kailua is such that 
surface water would naturally flow from defendant’s towards 
plaintiffs’ lands, but it is entirely uncertain what direction the 
water would take after leaving the surface. It is not shown that 
the seepage in defendant’s taro lands would take the course of 
surface waters, or, if it should, that it would reappear in the 
lower springs, much less that it would flow underground in 
known and well defined channels. Subterranean waters, to be 
the subject of rights, must, like surface waters, in general flow 
in known and well defined channels. Gould on Waters, 2d Ed., 
Secs. 280, 281, citing Davis v. Afong, 5 Haw. 216, and nu- 
merous other cases. Nor could a prescriptive right be acquired 
to mere drainage water under these circumstances, whether on 
the surface or underground. Peck v. Bailey, 8 Haw. 658. At 
most this would be only a case of damnum absque injuria. 

Finally, it is contended that the water cannot be lawfully 
transferred from one ahupuaa to another—either by common 
law or by ancient Hawaiian usage. So far as the argument rests 
upon the common law, it is based on the doctrine of riparian 
rights, which has no application to the rights now in question, 
which are prescriptive rights. Riparian rights are naturally 
rights depending on the ownership of land situated on the bank 
(ripa) of a stream. Except for certain natural and ordinary pur- 
poses, the rights of one proprietor are not in general superior 
to those of another. The rights of all for purposes of irrigation 
or other so-called extraordinary purposes are based on the prin- 
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ciple of equality and are correlative and inter-dependent. Each 
may take only such an amount of water as is reasonable under 
all the circumstances. If one takes more than this amount under 
a claim of right, although no damage might for the time being 
be caused thereby to the others, because they do not choose to 
exercise their full rights, yet it would be an injury (injuria sine 
damno) for which they could maintain an action, because oth- 
erwise the wrongful user might by long continuance ripen into 
a right. When once it has thus ripened into a right 
it becomes a superior and absolute right, no longer de- 
pending upon the location of the land upon the banks of the 
stream or upon the corresponding rights of others. It may then 
be utilized in any manner, in any place, for any purpose, so 
long as no injury is caused thereby to others. The case is some- 
what analogous to that of joint tenants of a tract of land. Each 
may use the common property to a reasonable extent, all things 
considered, but if one exceeds his rights, as for instance by 
occupying one portion adversely, the others might well com- 
plain, even though they should not care to occupy the land 
themselves for the time being, for the adverse occupancy might 
ripen into a right. If once it should thus ripen into a right, it 
would become a superior, exclusive and absolute right, and the 
occupier might then use his portion in any way he might please, 
so long as he did not interfere with the rights of the others in 
the remaining portion. For their rights in the portion occupied 
by him would be extinguished. In such case the other proprie- 
tors would have no more concern with his rights in his portion 
than outside third parties would have. 

So far as the argument rests upon Hawaiian usage, it is based 
on the statement that such transfers were not made in ancient 
times. But this is quite different from a statement that such 
transfers could not be made. So far as they were not made, it 
was no doubt in most instances because there was no occasion 
or means for making them, as there is now, with the changed 
conditions of population and society, the diversification and ex- 
tension of agricultural industries and the possession of capital 
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and engineering skill and appliances. But we do not know as a 
fact that such transfers were never made in ancient times. We 
do know that in some instances there were several ahupuaas in 
the same natural water system, all receiving water from the same 
stream. In this very case several of the defendant’s lands are 
ahupuaas, if the testimoney of plaintffs’ witnesses is correct, 
and yet all belong to the same water system. This is true also 
of the Kauaula water system at Lahaina, Maui, and in the case 
of Pioneer Mill v. Kumuliilii, ante, 174, this court held 
that, although by ancient custom each of the numerous ahu- 
puaas in that system was entitled by prescription to water only 
once in eleven days, yet that the water might be transferred 
by a kuleana holder in one ahupuaa on his water day to a kule- 
ana on a different ahupuaa which had a different water day, 
provided the rights of others were not injuriously affected there- 
by. There is no difference in principle between a transfer from 
one place to another in the same ahupuaa and a transfer from 
one ahupuaa to another. 

In view of the foregoing it will be unnecessary to consider 
the question of the application of the doctrine of riparian rights 
to the conditions existing in Kailua, or in these lands generally, 
or the interesting arguments and evidence adduced in this case 
on the supposition that the court might find it necessary to pass 
upon this question. 

A decree will be signed in accordance with these views, all 
costs to be divided. 

A. 8. Hartwell, for plaintiffs Wong Leong, Ching Sui, Yim 
Quon and Sam Sing Wai Company. 

C. Brown, for plaintiffs Kaneohe Ranch Company, Limited, 
Kaula and Kaliko Kelly. 

W. A. Kinney, for defendant. 
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ALLEN & ROBINSON v. F. H. REDWARD and HA- 
WAIIAN LODGE, No. 21, of Free and Accepted Masons. 


Question RESERVED By Circuit Court, First CIRCUIT. 
SusBmITTED Marcu 27, 1896. DECIDED APRIL 25, 1896. 


Jupp, C.J., Frear, J., anD W. R. CASTLE, ESQ., OF THE Bar, IN 
PLACE OF WHITING, J., DISQUALIFIED. 


R., the contractor upon an agreement to build for Hawaiian Lodge a 

Masonic Temple, gave an order to A. & R. for the proceeds of the 

_ contract, which was acceptéd by the lodge. Held, R. and the lodge 

thereby waived their right to direct application of payments under 
the contract. 


A. & R. furnished numerous items of material, &c., to R. for the build- 
ing and kept an open current account, the items being blended and 
not forming distinct debts, and credited the payments as they 
were received. Held, the payments were applied by A. & R. to 
the charges in the order of time in which they accrued. 


OPINION OF THE COURT BY JUDD, C.J. 


In this case the judgment was affirmed by the Supreme Court 
against Redward, and as against Hawaiian Lodge judgment was 
set aside and a new trial ordered. See decision dated October 31, 
1895, ante, 151. The case went back to the Circuit Court, 
and at the last February term it was heard and the court re- 
served the question involved to this court, by the following 
instrument: 

Findings and Statement of Question Reserved and Decision. 

The above cause came on duly for hearing this 27th day of 
February, A. D. 1896, before me, W. A. Kinney appearing for 
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the plaintiff and Cecil Brown for the defendant Hawaiian 
Lodge, No. 21, F. & A. M. By stipulation of counsel on file 
herein, the evidence given at the former trial of this cause, as 
written out by the stenographer and filed herein, together with 
all exhibits filed at said trial, have been made evidence at this 
trial. 

The additional evidence of Paul Muhlendorf as transcribed 
by myself and filed herein, and Exhibits A, B and C, were 
given and filed herein at this trial and are a part of the evidence. 

I find from the said evidence that the items in the claim of 
plaintiffs as set forth in Exhibit C, amounting to $2,326.18, 
are, under the decision of the Supreme Court herein, covered 
by the plaintiffs’ mechanic’s lien. 

I find further that the items in plaintiffs’ bill of particulars 
covered by Exhibit B, amounting to $2,835.95, are not, under 
said decision of the Supreme Court, covered by said mechanic’s 
lien. 

I find further that the plaintiffs have a mechanic’s lien for the 
items in plaintiffs’ said bill of particulars, which are set forth in 
Exhibit C, to-wit, the sum of $2,326.18, with legal interest 
from June ist, A. D. 1893, less payments by the defendants 
or either of them to the plaintiffs for and on account of or which 
should be applied to the items covered by the lien as aforesaid. 

I find further that the sum of $2,308 has been paid by the 
defendants to the plaintiffs in satisfaction of plaintiffs’ claim, 
over and above the amount paid by said defendants to plaintiffs 
in satisfaction of cash advances made by the plaintiffs to the 
defendant Redward to pay Jabor bills. 

How much plaintiffs will be entitled to a lien for depends 
upon the application to be made of the said sum of $2,308 to 
plaintiffs’ claim, and this question of the application of said 
money is hereby reserved for the decision of the Supreme Court 
upon the pleadings, exhibits and evidence aforesaid. The pre- 
cise question of law reserved as aforesaid being this: “To what 
items or class of items in the claim of the plaintiffs, as set forth 
in said bill of particulars attached to their complaint, shall said 
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sum of $2,308 be applied? Judgment upon said lien for the 
plaintiffs to follow said decision in an amount to be determined 
according to the decision of the Supreme Court upon the ques- 
tion reserved as aforesaid.” 

Three propositions of law may be applied to appropriation 
of payments according to circumstances. 


First—The debtor in making a voluntary payment may at the 
time of payment direct an application of it to whatever account 
he chooses, unless he has assigned or waived that right. 

Second—If the debtor does not do this, the right passes to the 
creditor, who may make such application as he chooses. 

Third—lIf neither party has made application, the Court will 
apply the payments according to the justice and equity of the 
case, taking into consideration all its circumstances. These prin- 
ciples are too well settled to require citation of authority. 


The plaintiff contends (1) that the Hawaiian Lodge, defend- 
ant, directed no application of the payment, uor could it do so, 
as it had accepted an order drawn by the contractor Redward 
upon the lodge in favor of plaintiff for all the contract price of 
the building agreement. We think this proposition is sound. 
The making and acceptance of the order were in effect a relin- 
quishment of the right by both Redward and the lodge to direct 
any application of the money. It became the creditor’s money. 


The plaintiff further contends (2) that the plaintiff creditor 
did not, at the time the payments were received by him, make 
application of the same to any specific items in his account, and 
that (3) he did by his letter to the lodge of December 26, 1895, 
after the new trial was ordered, make application of the pay- 
ments to sundry articles furnished not covered by the lien. 

These statements of plaintiffs we think are erroneous. 

The account sued upon contains numerous items for material, 
etc., furnished and then follow the various payments made 
from time to time, with a balance brought down. Did not the 
creditor in fact supply the money received to the payment of 
the charges in the order of time in which they accrued? He 
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certainly did not segregate the items not covered by his notice 
of the lien and apply the payments to them. Phillips on Me- 
chanics’ Liens, Sec. 289, says: “The rule in regard to an open, 
current account, the items of which do not form distinct debts, 
but are blended together in an account, is, that the payments 
will be applied, as they are paid, to the charges in the order of 
time in which they accrue. This case does not fall within the 
principle of the application of payments to distinct debts, be- 
cause not the items, but only the balance of an account, is con- 
sidered a debt, and falls under the rules upon which mutual 
accounts are cast and settled by law.” This is taken bodily 
from the 1 American Leading Cases, p. 299, 3d Ed. It makes 
no difference whether we consider that the creditor has actually 
made the application to the earlier items or whether the creditor 
not having made any specific application the court is now to 
do it. The result is the same. In Briggs v. Titus and wife, 
7 R. I. 441, it was held that when payments were made in an 
account for labor and materials generally the payments should 
be applied to the charges in the account, in the order of time 
in which they accrued. 

In Day v. Anderson, 39 N. J. L. 199, it was held that where 
there were rights to file liens upon two separate buildings, for 
different parts of an account, and the debtor and creditor having 
treated the account as a running account, the application of a 
note will be made by the court to the earliest items. 

In 18 Am. & Eng. Encyc. of Law, p. 244, the syllabus of a 
case, Lane v. Jones, 79 Ala. 156, is taken as follows: “Where 
neither the debtor nor creditor makes a special appropriation 
of the payments at the time they are made, but they are entered 
as general credits on a general account, the creditor is without 
right to make a special application thereafter to any special part 
of the account, to serve his interests as may subsequently be 
developed.” This case, if correctly reported, is quite parallel 
with the one before us. 

We think the presumption is that, when the payments were 
entered on general account and not applied by the creditor to 
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the items not covered by the notice of the lien, they were in 
fact applied to the charges in the order of time in which they 
accrued, and when the appropriation was so made and the de- 
fendants notified of it, as they were by the suit upon the account 
annexed, it was conclusive and both parties were bound by it. 
It is not necessary to decide the question at what time the credi- 
tor can make his application. The decisions are conflicting, 
but no authority extends the time later than the time of bring- 
ing the action and the manifesting and declaring the application 
when the controversy begins in court. 1 Am, Leading Cases, 
p. 291. Granting for argument’s sake that this last stated rule 
may be applied here, the creditor was too late, for the contro- 
versy must be considered as beginning at the time the action 
was brought, in 1894, and not when plaintiff sent his letter of 
December 26, 1895, for no new action wás begun. A new trial 
only was ordered on the same complaint and account. 

Willfong v. Paty, 7 Haw. 226, is urged upon us as an author- 
ity that a statement of account made up for purposes 
of litigation is not an application of payments. That case held 
that under its circumstances the debtor could not have directed 
the application and that the creditor had not. In that case there 
were two notes upon either of which the application of dividends 
could have been made, and the creditor not having made any 
specific application, the court applied the dividends where jus- 
tice required it. We do not see that the decision in that case 
affects the rule governing the present case, that payments made 
in general account where all the items are blended and do not 
form distinct debts, are to be considered as discharging the 
earlier items. 

The court therefore holds on the reserved question that the 
sum of $2308 is to be considered as applied by the creditors 
to the charges in the order of their accruing, without reference 
to whether they are covered by the notice of the lien or not. 

The case is remanded to the Circuit Court for further proceed- 
ings in accordance with these views. 

W. A. Kinney, for plaintiff. 

C. Brown, for defendant Hawaiian Lodge. 
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THE REPUBLIC OF HAWAII v. BEN. 
APPEAL FROM District Court oF HONOLULU, 
SuBMITTED Marcu 28, 1896. Decipep May 5, 1896. 


Jupp, C.J., Frear anb Wuittne, JJ. 


A statute (Chap. 64, Laws of 1892) making punishable the use of “vul- 
gar, profane or obscene language in any street, highway, store, 
shop or other public place or place of public resort,” is violated 
when such language is used by a person while on the veranda of 
his own house, close to a public street, within hearing of persons 
passing on such street. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was charged with using vulgar and obscene 
language in a public place in Honolulu, etc., and appeals to this 
court on the following points of law certified by the District 
Magistrate: 


1. That the finding and conviction of the District Court in 
the above case is contrary to law. 

2. That the place where the alleged language was used is 
not a public place within the meaning of Chap. LXI. of the 
Session Laws of 1892. 

3. That the alleged language is not vulgar, profane and 
obscene language, and the use of language as proved does not 
constitute an offense under the provisions of the said Chap. 
LXI. of the Session Laws of 1892. 

4. The court had no jurisdiction under the evidence given 
to make the said conviction, as no offense is proven. 

The offense charged is under the provisions of Chap. 64, 


REP. HAW. v. BEN. 279 


Laws 1892, amending Sec. 3, Chap. 34 of the Penal Code 
(and not Chap. LXI., Laws 1892, as set forth in defendant’s 
points on appeal, probably a clerical error). 

“It shall be unlawful for any person to use vulgar, profane or 
obscene language in any street, highway, store, shop, or other 
public place, or place of public resort.” 

The defendant claims that no offense was committed because 
(1) the language used was not “profane,” “vulgar” nor “ob- 
scene,” and (2) because the place where the language was used 
was not a “public place” nor any other of the places named 
within the meaning of the statute. 


We have no hesitation in declaring that the language used 
by defendant was at least in part profane and in part obscene, 
and comes within the well known definitions. Shields v. State, 
89 Ga. 549 (16 S. E. Rep. 66); U. S. v. Bennett, 16 Blatch. 
338 (12 Myers’ Fed. Dec. 2487). 

It is not necessary however, nor proper to set forth such lan- 
guage in this decision. 

The Public Place. 


Defendant was on the veranda of his own house at Kamoiliili, 
in Honolulu, on the outskirts of the city on a new road cut 
in the McCully premises from Beretania to King street; the 
house is situated a short distance (12 to 25 feet) from the public 
street; the prosecuting witness’s house is next to defendant’s 
and separated by a fence; seven o’clock in the evening was the 
time when the language was used; several people were present, 
but they lived there either at defendant’s or at prosecuting wit- 
ness’s house, or next door; several people were passing on the 
street. 

By the statute many acts have been declared “offenses” when 
done or committed in “public” or in a “public place,” or “place 
of public resort,” and the meaning of such words has been con- 
strued from the nature of the act and the mischief to be reme- 
died taken with the locality and its accessibility to the public or 


people in general, as in “affrays,” “intoxication,” “indecent 
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exposure,” “gaming, 
obscene language.” 
The term “public place” is a relative one: what is a public 


profane cursing,” “using profane and 


place for one purpose is not for another. 

19 Am. & Eng. Encyc. of Law, 563. 

“Intoxication.” State v. Sower, 52 Ind. 311. State v. 
Stevens, 36 N. H. 59. 


“Affrays.” Rex v. Hunt, 1 Cox, Cr. Cases, 177. 
“Gaming.” Graham v. State (Ala.), 16 So. Rep. 934. 


But these instances are not so analogous as the cases of the 
exposure of the person, “indecent exposure.” In such cases, 
it is not necessary that the place be one where the public have 
an indiscriminate right of access; it need not be open to the 
general public, because a place which will ordinarily be deemed 
private may, by virtue of the circumstances under which the 
exposure is made, come within the meaning of the term. The 
act itself being one against decency and affecting good morals, 
has a great effect in determining whether the place is a public 
place, and although it might de done on one’s private premises 
or in one’s private yard, yet if in view of the people passing 
or in view of neighbors’ windows or at a window of one’s own 
house in sight of passers by, it is done in a public place. 

The place is a public one if the exposure is such that it is 
likely to be seen by a number of casual observers. 


Van Houten v. State, 46 N. J. Law, 16. 
7 Am. & Eng. Encyc. of Law, 534. 


The object and intent of this statute forbidding the we of 
obscene language is the same as that of the statute against inde- 
cent exposure, and both are for the protection of decency and 
good morals. To say that a person may stand within the boun- 
daries of his own private premises on a public street and make 
use of obscene language or expose indecently his person in such 
a situation that passers by on the public road might in the first 
instance hear and in the second see, and yet not be guilty on the 
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ground that the place is not a public one within the strict letter 
of the statute, would destroy the true intent of the Act. 

It is claimed that the use in the Act of the words “or other 
public place” limits such a place to a street, highway, shop or 
store and places similar; that the construction of a penal statute 
should be liberal in favor of the accused. 

The court cannot by construction create a crime or offense. 
In the Queen v. Gay, 8 Haw. 471, the court say, “A penal law 
cannot be extended by construction. The act constituting the 
offense must be within both the letter and spirit of the statute. 
Unless the proper meaning of the language of the statute brings 
a case within its letter, the rule of strict construction forbids 
the court to create a crime or penalty by construction, and 
requires it to avoid the same by construction.” 

In the Queen v. San Tana, 9 Haw. 108. “We cannot change 
the language of the statute, supply a want, or enlarge upon it 
in order to make it suit a certain state of facts. We do not 
legislate or make laws. “Even where the court is convinced in 
its own mind that the legislature really meant and intended 
something not expressed by the phraseology of the Act, it has 
no authority to depart from the plain meaning of the language 
used. ‘I cannot doubt,’ says Lord Campbell, ‘what the inten- 
tion of the legislature was, but that intention has not been car- 
ried into effect by the language used. * * It is far better that 
we should abide by the words of the statute than seek to reform 
it according to the supposed intention. * * * Every departure 
from the clear language of the statute is in effect an assumption 
of legislative powers by the court. It has indeed been intimated 
that this is the case whenever the court permits the considera- 
tion of consequences to dictate the construction of a doubtful 
act. The judge must decide, but the law has not spoken. It 
is evident that his functions necessarily become to a certain 
extent legislative.’ ” (Endlich on Int. of Stat. pp. 10-12.) 

“The only means the court has of finding the intention of 
the Act is from the words in which it is expressed.” 
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(The court could not make the word “forward” mean “solicit” 
or “procure.”’) 

In the present case, we are not at liberty to declare that the 
offense is complete and within the true meaning and letter of the 
Act unless the place where the offense was committed is within 
the meaning of the words “or other public place.” 

One rule of construction is that where a general word follows 
specific and particular words of the same nature as itself, it takes 
its meaning from them and is presumed to be restricted to the 
same genus as those words, or as comprehending only things of 
the same kind as those designated by them. Endlich on Int. of 
Stat., Sec. 405. 

This is true unless there be something to show that a wider 
sense was intended. The restricted meaning which primarily at- 
taches to the general word in such circumstances is rejected when 
there are adequate grounds to show that it was not used in the 
limited order of ideas to which its predecessors belong. Endlich, 
Sec. 408. 

The general principle applies that the terms are to receive 
their plain and ordinary meaning, and courts are not at liberty to 
impose on them limitations not called for by the sense or objects 
or mischief of the enactment. 


Endlich, Sec. 405, Sec. 410. 
U.S. v. Coombs, 12 Peters, 80. 


Statutes must be interpreted according to the intent and mean- 
ing and not always according to the letter. A thing within the 
intention is within the statute. Statutes should be interpreted 
according to the most natural and obvious import of their lan- 
guage. Every legislative act must have a reasonable construc- 
tion. That which is implied in a statute is as much a part of it 
as what is expressed. Thomas v. Norton, 8 Haw. 69. 

In Woodforth v. The State, the court says that the rule for 
the construction of statutes which “limits the meaning of words 
of general description to persons or things within the class or 
classes designated by preceding words of particular description, 
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can be used only as an aid in ascertaining the legislative intent, 
and not for the purpose of confining the operation of a statute 
within the limits narrower than those intended by the law maker. 
It affords a mere suggestion to the judicial mind that, where it 
clearly appears that the law maker was thinking of a particular 
class of persons or objects, his words of more general description 
may not have been intended to embrace those not within the 
class. The suggestion is one of common sense. Other rules of 
construction are, however, equally potent, especially the primary 
rule, which suggests that the intent of the legislature is to be 
found in the ordinary meaning of the words of the statute. An- 
other well established principle is that even the rule requiring 
the strict construction of a penal statute as against the prisoner 
(and in his favor liberally) is not violated by giving every word 
of the statute its full meaning, unless restrained by the context.” 
The statute construed reads: “That if any person shall abuse 
any judge or justice of the peace; resist or abuse any sheriff, 
constable or other officer in the execution of his office,” ete. 
The court held that a “supervisor of roads and highways” was 
within the meaning of “other officer,” and that “the legislature 
intended that the general words should have a broader signifi- 
cation and embrace officers not of the particular character of 
those named in the statute. That it is not intended to ignore 
the rule which requires penal statutes as against the prisoner to 
be construed strictly and in his favor liberally. But it does pre- 
vent a construction as against him so strict, or in his favor so 
liberal, as to defeat the obvious intention of the legislature.” 

“The words of the statute, ‘or other officer,’ when viewed in 
the light of their ordinary meaning, and of all the rules or 
maxims for construction, and the mischief to be remedied, to-wit, 
abuse or resistance to public officers engaged in the execution 
of their offices, we think should be construed to embrace minis- 
terial as well as judicial offices generally other than those 
named.” 


Woodforth v. The State, 26 Oh. St. 196. 


284 MAY, 1396. 


Foster v. Blount, 18 Ala. 687, cited at length in Sutherland 
on Stat. Construction, Sec. 280. 


The mischief to be remedied being the violation of decency 
and good morals by the use of profane and obscene language in 
an open place where the same can be heard by the public or 
people who may be passing on a public street, the intent of the 
legislature was not to restrict the words “or other public place” 
in their meaning to the particular words “street, highway, store 
or shop” and similar words, but to give them a general meaning, 
and a place becomes public according to circumstances, its ac- 
cessibility to the public and its location in regard to public streets, 
and the mischief to be prevented, and in this case we hold that 
the place where the language was used was a public place within 
the meaning of the Act. 

Appeal is dismissed. 

W. O. Smith, Attorney-General, for prosecution. 

G. A. Davis, for defendant. 
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IN THE MATTER OF THE COMPLAINT AGAINST 
E. HELEKUNIHI, DISTRICT MAGISTRATE OF 
WAILUKU, MAUL 


MALFEASANCE IN OFFICE. 
SUBMITTED Marcu 30, 1896. Decipep May 14, 1896, 
Jupp, C.J., Frear ann WHITING, JJ. 


A District Magistrate removed from office for cause, 


OPINION OF THE COURT BY JUDD, C.J. 


This is a complaint against E. Helekunihi, Esq., District Mag- 
istrate of Wailuku, Island of Maui, preferred by the Attorney- 
General, charging that the respondent, on the 18th of November 
last, in Wailuku, Maui, corruptly accepted a bribe of twenty- 
four dollars from one Lum Pak, under an agreement and under- 
standing that in the exercise of respondent’s function as District 
Magistrate he would acquit and discharge certain defendants in 
the case of the Republic of Hawaii v. Lum Pak and others, 
charged with gaming, which case was then and there pending 
before him. The Attorney-General prays that on proof of the 
charge the respondent be dismissed from office. 

The evidence on the part of the prosecution is succinctly as 
follows: On the 17th of November an arrest of several Chinese 
had been made at Kahului on the charge of gaming. They were 
taken to Wailuku court house and soon after released on bail. 
Information came to the Sheriff of Maui, L. A. Andrews, that 
the District Magistrate was willing to take a bribe of twenty 
dollars in order to acquit these parties, who were to be tried the 
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following day, Monday. (The case was on Monday postponed 
to the next day.) The sheriff thereupon marked twenty Hawai- 
ian silver dollars by making a small, shallow hole in the ball sur- 
mounting the crown over the coat of arms, entrusted them to 
Lum Pak, a Chinaman, who was instructed to offer them to the 
magistrate as a bribe. Captain of Police Lindsay accompanied 
the Chinaman to the magistrate’s house and remained outside 
while the Chinaman went in, the door having been opened to 
him by the magistrate. After being in the house some minutes 
the Chinaman came out and reported that the judge would not 
take $20. The money was accordingly returned to the sheriff, 
and with four more dollars similarly marked and the previously 
mentioned twenty dollars, Lum Pak, having heard from one Lee 
Long, a washerman, that the judge would take $24, went again 
the next evening, Captain Lindsay following him and remaining 
in the yard under a mango tree some 25 feet distant from the 
judge’s house. The witness, Lum Pak, says that the magistrate 
expressed his willingness to take the money and to acqnit the 
Chinamen whose case was pending, and that he paid it to Mrs. 
Helekunihi, the respondent’s wife, in the magistrate’s presence, 
he counting the coin out into her hands. Officer Lindsay says 
that he saw the figures of these three persons from his standing 
place outdoors, looking through the window, and saw Lum Pak 
hand something to Mrs. Helekunihi in the manner described. 
This being reported to the sheriff, he obtained, on Tuesday, a 
warrant from the Circuit Judge for the arrest of the magistrate 
for receiving a bribe, and also a search warrant to find the 
marked money as evidence. On reaching the house, in company 
with the Circuit Judge, and, confronting Mr. and Mrs. Hele- 
kunuhi with the charge, they severally denied all knowledge of 
that matter. After a search the sheriff found the marked money 
in an envelope in the back part of a bureau drawer in Mrs. Hele- 
kunihi’s bedroom, the contents of the drawer being in confusion 
and concealing the envelope containing the money from the 
casual observer. On being told that the money was marked, they 
both expressed surprise, and were then shown the marks. But 
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neither offered any explanation as to how the money came there, 
who brought it, or for what purpose, both expressing complete 
ignorance, though not claiming the money as their own when it 
was taken away by the sheriff. 

On Wednesday, after the case of the magistrate on the charge 
of receiving a bribe had been called before the Circuit Judge 
and continued, it was said in behalf of Mr. Helekunihi and his 
wife that the money had been brought to their house by Lum 
Pak the evening in question as purchase money of a lot of dried 
fish that had come to Mrs. Helekunihi for sale, and which she 
had been retailing for some days past; and this is the defense they 
offered before us. 

It is beyond all doubt true that twenty-four dollars were that 
evening delivered by the witness Lum Pak to Mr. and Mrs. 
Helekunihi. The purpose for which it was taken by them is not 
so well proved. The corroboration of Officer Lindsay is only to 
the fact of the payment, but not of its object, as he heard nothing 
of the conversation. We should hesitate before condemning a 
man of such good standing as Mr. Helekunihi on the evidence of 
a Chinese witness who was apparently acting as an informer and 
had a strong motive to ensnare the magistrate and win favor 
with the police. If it were true that he delivered the money to 
the magistrate’s wife to pay for fish he had engaged, it was an 
innocent transaction, and there is no reason conceivable why both 
Mr. and Mrs. Helekunihi should not have immediately told the 
sheriff that a Chinaman had been there that evening and had 
given them twenty-four dollars for fish, and show the money, 
and thus avoid an unpleasant search for it. If the story were 
true, there was every motive on respondent’s part to relate it to 
the sheriff or to the Circuit Judge, who gave them every oppor- 
tunity to do so before they were informed that processes had 
been taken out against him. Their silence when they were 
called upon to speak is inconsistent, in our opinion, with their 
innocence, 

But they went further than merely keeping silence. Mr. Hele- 
kunihi denied that the Chinaman came the evening before and 
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that the money in question had been received. And yet he ad- 
mits that the Chinaman came to him Sunday evening and offered 
him the bribe, and Mrs. Helekunihi testified that she told her 
husband about the transaction the previous evening, and Officer 
Lindsay testified that Mr. Helekunihi was present when the Chi- 
naman paid the money. 

We refrain from commenting at length upon some parts of 
the testimony of Mr. and Mrs. Helekunihi which would make us 
doubt their sincerity, but many unessential details were woven 
into their narratives with the apparent intention of influencing 
the court in their favor. We are not impressed with the argu- 
ment of counsel that the respondent was on such terms of hos- 
tility with the sheriff that he did not feel called upon to make 
any explanation, but assumed the attitude of one accused, reserv- 
ing his defense. They, however, did not decline to talk at all 
with the sheriff, but said repeatedly, “We know nothing about 
this thing.” 

It is a painful duty to have to pass in condemnation upon the 
respondent, a man who has held many offices for a long series of 
years, and has had the confidence of several successive adminis- 
trations, but men of good intentions but of not very strong wills 
sometimes yield to temptations when they feel confident that 
detection will not follow. We have an abiding conviction that 
the respondent is one of this class, and that his offense is proven, 
and accordingly adjudge and order that he be dismissed from the 
office of District Magistrate of Wailuku. 

Attorney-General Snuth, for prosecution. 

W. A. Kinney, for respondent. 
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OB MAILE and POLOAIEA v. CHIN WO COMPANY, 
LUM SING, TIN WO, PAN LIEN, TUCK CHANG, 
HEE SUN and CHIT YEE. 


Exceptions From Circuit Court, First Circuit. 
Supmirrep Marcu 25, 1896. DecipED May 18, 1896. 


Jupp, C.J., Frear Ap Warrina, JJ. 


In an action for rent upon a lease a tenant may show by way of de- 
fense (1) that the estate of his landlord had determined, or (2) that 
he had abandoned possession of the premises and given notice 
thereof to his landlord, and had since in good faith attorned to 
one who had a paramount title and immediate right of possession. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action of debt to recover rent on a written lease 
for a term. 

Several natives living at Waialua, Oahu, claiming to own 
various separate parcels of land, joined in making a lease of the 
same to a number of Chinese. The rent was to be at a certain 
sum per acre of land, to be cultivated and used as a rice planta- 
tion. Among the lessors was one Kaaiulaula, claiming some nine 
acres of the land described in Royal Patent No. 333. The lease 
is dated July 7, 1890, and is for the term of twenty years. Ka- 
aiulaula, shortly before his death in 1894, made a conveyance 
of this land to the plaintiffs. The Chinese tenants paid rent to 
Kaaiulaula, and after his conveyance continued to pay some to 
Poloaiea, one of the plaintiffs. The suit is to recover rent to 
date of the action. It was claimed by the defendants, and evi- 
dence was introduced tending to prove the same, that on receiv- 
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ing notice from persons claiming to be the owners that defend- 
ant’s lessor, Kaaiulaula, had no title to the land, upon examina- 
tion they were satisfied that the claim was true, and offered the 
possession of the land to Kaaiulaula’s grantees (plaintiffs), and 
abandoned the same, and after a reasonable time took a lease 
from Hattie Kekino, Makala (w) and her husband, Puou, who 
claim to be the real owners, and offered to prove the heirship 
from Manana, the original patentee, as follows: That Manana 
devised the land by will, dated in 1855, to Kekaahiwa, his wife; 
Kaanaana, the brother of Kekaahiwa, inherited it from her, and 
the land passed by inheritance to Kaanaana’s daughter, Makala, 
and his grand-daughter, Hattie Kekino. The defendants also 
offered to prove that Kaaiulaula was a tenant at will, living on 
the land under Kaanaana, and offered certain probate records 
to prove that Kaaiulaula had admitted this title to Ka- 
anaana, having given evidence to this effect in proceedings in 
probate in the matter of the estate of Kekaahiwa, in 1867. 

The trial court held that the evidence of the defendants did 
not prove a legal surrender, and that the defendants as lessees 
of the plaintiffs were estopped to deny their title, and refused 
to admit the evidence offered as to the title. The bill of excep- 
tions disputes the correctness of these rulings. The position of 
defendants is this: If they can show that Kaaiulaula and his 
grantees are estopped to deny the title of the real owner, the 
heirs of Kaanaana, plaintiffs being tenants at will and not 
having asserted title in themselves, this estoppel now inures to 
the benefit of defendants under their lease from the true own- 
ers; also they do not seek to deny the plaintiffs’ title, but to 
show an affirmative title in themselves, from which any title 
the plaintiffs had was derived; also they claim that the title 
that Kaaiulaula had, as a tenant at will, was terminated by the 
lease of the true owners to defendants. The interesting question 
as to whether this evidence was properly excluded is raised for 
the first time in our courts. 

It is a general and well settled rule of law that a tenant cannot 
dispute his landlord’s title. Disputing the landlord’s title means 
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the setting up of an incompatible and paramount title to defeat 
it. But there are exceptions to this rule, and cases arise where 
the rule would seem to apply on first sight, but which have 
circumstances which defeat its operation. 2 Taylor L. & T., 
Sec. 708. In Mays v. Dwight, 82 Pa. St. 462, it was held that 
where fraud or deception is practiced by the landlord in induc- 
ing the tenant to accept the lease, or where the lease was made 
in ignorance of a material fact, the tenant is not estopped. 

In People v. Howlett, 76 N. Y. 574, a tenant successfully 
plead that his lease was made to cover usury. “A tenant is not 
estopped to set up that his landlord’s title is legally extinguished 
or terminated so that it no longer exists.” Ryder v. Marshall, 
66 Me. 170. 

Lamson v. Clarkson, 113 Mass. 348, is authority that a ten- 
ant is not estopped to show that his landlord’s title was only an 
estate for the life of another, which expired during the term, 
and thereby to justify his not paying rent to the laudlord subse- 
quently accrued. 

Hillbourn v. Fogg et al., 99 Mass. 11, is to a similar effect. 
It is there held that a tenant is not estopped to deny that since 
his own entry into possession his lessor’s title has expired, either 
by its own limitation, by the act of the lessor or by eviction by 
title paramount, and that when the estoppel is set up by one 
claiming as assignee of the lessor, the tenant may show that 
such assignment was ineffectual to pass the lessor’s title. In this 
case Mrs. Hillbourn occupied her room as a tenant at will of 
Mrs. McGrath. McGrath made a written lease of the room to 
Fogg, who expelled Mrs. Hillbourn from the room. But Mrs. 
McGrath did not own the estate and was herself a tenant at 
will of the owner, and the court, per Gray, J., held that she 
(Mrs. McGrath) could not make a valid alienation which would 
give Fogg a better title than she had previously given to Mrs. 
Hillbourn. Mrs. Hillbourn was held not estopped to deny the 
validity of Mrs. McGrath’s derivative title. This is followed in 
Palmer v. Bowker, 106 Mass. 317. Bigelow on Estoppel, p. 
403, maintains the doctrine that a tenant is not estopped to 
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allege that he was let into possession under a title from which 
the landlord’s title was derived. The case from which this doc- 
trine is taken is Ford v. Ager, 2 Hulston & Coleman 279. 
Here the defendants did not seek to dispute the plaintiff’s title, 
but to show an affirmative title in themselves, from which any 
title plaintiff had was derived. 

To apply these principles to our case. On the defendants’ 
statement Kaaiulaula was a tenant at will of the heirs of Ka- 
anaana (the true owners of the land) when he made the lease 
to the defendants. The lease of the trne owners to defendants 
terminated the tenancy at will of Kaaiulaula, and defendants 
may be permitted to show an affirmative title in themselves 
from the persons from whom their lessor, Kaaiulaula, derived 
his title. See also Doe, Id.; Higginbotham v. Barton, 11 Ad. 
& E. 307, and Holbrook v. Young, 108 Mass. 83. 

We think the defendants should have been allowed to prove 
the facts tendered. 

The defendants also claim that they notified the plaintiffs 
that they had ascertained that plaintiffs had no title, and offered 
the possession of the land to them and abandoned the possession, 
exercising no act of ownership thereon until they resumed pos- 
session under their new lease from the real owners. This was 
held by the court to be insufficient to show a surrender, the 
court holding that “a surrender must be by mutual agreement.” 

This is not accurate. An eviction to justify attornment may 
be actual or constructive. And a constructive eviction is when 
a lessee in order to prevent being actually expelled from the 
demised premises, yields the possession thereof, in good faith, 
to one who has a title paramount to that of the lessee and his 
lessor, and also a right to the immediate possession, and this is 
a good defense to an action for rent brought by the lessor. Morse 
v. Goddard, 13 Met. 177. In such case, says Shaw, C.J., where 
a tenant thus relies upon an ouster in pais, without judgment, 
he has the burden of proving the validity of the elder title, the 
actual entry under it, and that he acted in good faith and with- 
out collusion with the party entering. Of course a mere volun- 
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tary attornment may not be pleaded. And in general the tenant 
should yield the possession to his landlord before taking a new 
lease from the real owner and claiming thereunder adversely to 
his former landlord. 

2 Herman, Estoppel, Secs. 869-871. 

On this misdirection we think the defendants are entitled to 
a new trial. 

At the close of plaintiffs’ case the defendants moved for a 
non-suit on the ground that it was not shown who were the 
partners in Chin Wo Company. This motion was denied and 
exception taken. The action was brought upon a written lease 
against Chin Wo Company and others under the very names 
in which the lease was made, executed and acknowledged; and 
the defendants, including Chin Wo Company, answered under 
the same names. The lease was in evidence. Under these cir- 
cumstances the motion was properly refused. 

New trial ordered. 

A. G. M. Robertson, for plaintiffs. 

Kinney & Ballou, for defendants. 
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J. VIERRA v. GULSTAN F. ROPERT, Bishop of Panopolis, 
V.A., and EMIL WERY. 


APPEAL FROM Circuit Junar, Fourts Crrcurr. 
SupmitreD Marcu 27, 1896. DecipeD May 26, 1896. 


Jupp, C.J., Frear AND Wartine, JJ. 


Specific performance will not be granted of a contract the terms of 
which are not proved to be definite and certain. 


OPINION OF THE COURT BY WHITING, J. 


This case comes on appeal by the plaintiff from the decree in 
equity of the Circuit Judge, Fourth Circuit, refusing specific 
performance of an alleged contract. 

The plaintiff was in occupation of certain premises in Hilo, 
Hawaii, as a lessee of the Roman Catholic Mission, under a 
written lease dated June ist, 1885, for five years, with a privi- 
lege of renewal for five years more, which expired May 31st, 
1895. The plaintiff sues for specific performance of an alleged 
agreement for a renewal of the lease. 

The bill is so constructed and contains so much matter which 
is mere surplusage, and is so confused in the statement of facts, 
that the Court finds great difficulty in ascertaining from the bill 
itself what contract the plaintiff relies upon. 

In the 7th section of the bill plaintiff alleges as follows: 

That on May 30, 1887, the Bishop of Olba, by his agent, 
Rev. Charles Pouzot, agreed in writing to execute a new lease, 


which written agreement was a condition precedent to improve- 
ments that had to be put on said real estate in said lease, that at 
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the expiration of the lease then held by Vierra, the same would 
be renewed to him at a monthly rental not to exceed twice what 
he was paying under the lease of June 1, 1885. 

That before the expiration of this lease, the defendant, Bishop 
Gulstan (successor of Bishop of Olba, deceased), personally rati- 
fied the promise made by agent Pouzot that the said lease 
should be so renewed to orator if he wished. 

In the 15th section of the bill plaintiff alleges: 

“That Bishop Gulstan in writing notified Vierra that he 
might have a renewal of said lease if he wished it.” 

But plaintiff does not set forth this writing. 

In the 16th section: 

That Bishop Gulstan, in writing and orally, by himself and 
through his agents, agreed to give a new lease. 

The plaintiff does not set forth the agreement, oral or written, 
except as alleged in the 7th section. 

And the plaintiff, relying upon these alleged agreements, 
says that he was induced to make and did make permanent im- 
provements at a large expenditure of money. And claims that 
they were in part performance of said alleged agreements of re- 
newal of lease. And also claims damages. 

The defendant Wery took a lease in June, 1895, of these 
premises from the co-defendant, Bishop Gulstan, and plaintiff 
alleges that it was in fraud of his rights to a renewal of the 
lease. 

Various points were argued at the hearing by both parties, 
among which the questions first to be considered are whether 
any contract of renewal of the original lease or any contract for 
a new lease was made, and if so, was such contract sufficiently 
definite and certain in its terms that equity can enforce the 
specific performance of it? 

The evidence offered was conflicting, and without considering 
the admissibility of oral evidence to make or vary the terms of 
a written agreement, or whether an oral contract within the stat- 
ute of frauds can be allowed to be proven to uphold the allega- 
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tions of the bill, we find the following as most favorable for the 
plaintiff: 

The Bishop of Panopolis is the head of the Roman Catholic 
Church in Hawaii, and has full control over its property within 
the islands, and the right to lease the same. That he is the suc- 
cessor of the late Bishop of Olba (deceased), who had the same 
powers and rights. The principal residence of the Bishop is in 
Honolulu. 

On June 1st, 1885, the Rev. Father Chas. Pouzot (now lately 
deceased), at Hilo, in the Island of Hawaii, acting on behalf of 
the Bishop of Olba and his successors in office, made the 
original lease to the plaintiff. 


1. On May 30, 1887, Father Pouzot wrote to Vierra: 


“T hereby certify that I have promised to Mr. Joseph Vierra, 
at the expiration of the leases now from the Catholic Mission 
now in Hilo, to lease the same for twelve (12) years more if he 
wishes to do it at the rental of what the said lands will be worth 
at the time, and provided the head of the Catholic Mission ap- 
proves of it. 

“Hilo, May 30, 1887. 

' “ CHaRrLES Pouzot, C. PRIEST.” 

2. Vierra testified that he had a conversation with the Bishop 
of Olba, at the Bishop’s residence in Honolulu, in 1888, where 
he called to see the Bishop about this business, and said: “I had 
a written promise from Father Charles for a renewal of the 
lease. He asked for how long. I said for twelve years. He 
asked, ‘What is the trouble, for there is quite a long time for 
lease to run yet? I said I intended to make some alterations 
in the place and if it was all right that I could get the lease. 
He said I would have the preference’ of lease at the expiration 
of lease I held. I asked how much would I have to pay. He 
said he would not tell, but that Father Charles’ letter was plain 
enough that I was to pay what it was worth at the time of ex- 
piration of lease. At that time the Bishop did not give any 
indication of the limit of the price to be paid—not at that time.” 
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3. A second conversation with Bishop of Olba was held in 
1891. Vierra testified: “Bishop said I should have a renewal of 
the lease at the expiration of the one held if I wished to have. 
I asked the Bishop how much I would be required to pay when 
we should renew the lease. He said that $17 was a little too 
cheap, but $25 is right rent I think you ought to pay. Think 
you can afford that. I told the Bishop that was satisfactory. 
No other person was present at these conversations. The Bishop 
of Olba died in February, 1892.” Vierra further testified that 
he never showed this Pouzot document to any one, not even to 
either of the Bishops. His reason was that he did not think it 
necessary. 

4, Vierra testified as to an oral promise by Bishop of Pan- 
opolis, successor to Bishop of Olba, on April 25, 1893. Bishop 
said Vierra should have renewal of lease without question, a 
renewal for twelve or fifteen years, not to pay to exceed twice 
what he was paying, $34 per month. 

Bishop of Panopolis’ testimony: “Vierra asked me for the 
renewal of the mission property in Hilo. I told him no, I cannot 
give you a renewal of the lease now. Then he asked me if I 
could have it at the expiration of the old one. And he said I 
asked you that because I have been told by somebody that the 
mission will not let me have it. I told him you can have it as 
well as anybody else, provided you will offer the mission the 
same price that other people offer. Then he asked me how much 
will he be charged for a renewal of the lease. I said nobody can 
tell now what the lands will be worth in two years from now, 
because this lease will expire in two years. I said it may be 
worth less than it is now, but as we have a new form of govern- 
ment and there is talk of annexation, I suppose, though, the 
land will be worth twice what it is now. He asked me to give 
up, resign the two years of lease he had now of the old lease 
if I consent to make a new one. I said no. Then he asked about 
the improvements he will have to put on his premises those two 
years. And I said you may be sure that you will have the renewal 
of the lease if you offer me the same price as others. Vierra 
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never told me at the time that he had a promise for a new lease 
from Father Charles Pouzot. I never saw this Pouzot letter. 

5. Letter of Bishop of Panopolis, December 15, 1894, to 
Vierra: 


“I beg you excuse for not answering your letter of the 31st 
of October. What could I said but what I told you myself in 
Hilo? At that time you wanted me to give you a prolongation 
of the lease. I refused to do it when you asked me how much 
I would charge for the new lease at the expiration of the old. 
As for the price, I told you it was impossible to mention any, 
because we had two years before us, saying also that you would 
have the privilege to take it at the same price others would offer 
for it. I made this last remark because you said somebody had 
told you that you will not have a renewal from us at any price. 
I repeat now what I told you then. I am willing to keep my 
word, but no more.” 


6. Conversation with Father Maxime of the mission at Hilo, 
Vierra’s testimony: “Father Maxime told me that in consider- 
ation of what the Bishop had promised, of the renewal of the 
lease, that piece of land between Catholic Mission and Machado 
and the Barber, I ought to give it to them without charge, and 
that Machado ought to pay a dollar less, as he was paying too 
much, and if I did not take off the dollar, the mission would 
have to pay it. I agreed.” 

7. A second conversation with Father Maxime, Vierra’s tes- 
timony: “Father Maxime told me he was going to Honolulu 
to see the Bishop off for Rome, and the matter of your lease 
will be all settled on then, and I will bring the lease with me 
for you. I told him I wished he would do so. I asked him 
how he could make a lease down there when I was not present. 
He said: ‘I don’t mean that, the lease will be made here.’ ‘It 
is a simple understanding; the matter will be talked over with 
the Bishop? The lease is the same as the other except in 
price and length of time, which is twelve or fifteen years.” 


From this it appears that there are seven promises, oral and 
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written, made at different times during a long period of years 
and varying in their terms: 

First—Father Pouzot, May 30, 1887, promises at the expira- 
tion of original lease to lease the same for twelve years more 
if he (Vierra) wishes to do it at the rental of what the lands will 
be worth at the time, and provided the head of the Catholic 
Mission approves of it. 

Second—IJn 1888, Bishop of Olba orally promises that Vierra 
will have the preference of the lease at the expiration of the 
lease, to pay rent what it was worth at the time of expiration 
of lease. 

Third—In 1891, Bishop of Olba orally promises a renewal 
of lease and thinks Vierra ought to pay $25. Thinks he can 
afford it. 

Fourth—April 25, 1893, Bishop of Panopolis promises orally, 
a renewal of lease for twelve or fifteen years, not to pay to 
exceed twice what Vierra was paying. (This according to 
Vierra’s testimony.) But the Bishop says in his testimony 
that he refused a renewal, but told Vierra that he could have 
it as well as anybody else, provided he would offer the same 
price as other people offer. l 

Fifth—December 15, 1894, letter of Bishop of Panopolis, 
wherein he states, that he refused a prolongation of lease and 
that Vierra asked how much he would charge for a new lease. 
And he told Vierra that it was impossible to fix any. And that 
Vierra would have the privilege to take it at same price others 
would offer for it. 

Sixth—Father Maxime in his first conversation again makes 
a change in the alleged contract whereby certain people were 
not to be disturbed by Vierra in their sub-tenancy and were to 
pay less rent. 

Seventh—Father Maxime’s second conversation with Vierra: 
“The lease is to be the same as the other except in price and 
length of time, which is twelve or fifteen years. 

It is a well settled rule that courts of equity will not specifi- 
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cally enforce a contract that is not certain in its terms or capable 
of being made certain. 


Parker v. Cartwright, 7 Haw. 596. 


From the different promises or statements it will be easily 
seen that taking the evidence most favorable for the plaintiff 
and considering both the oral and written promises, there are 
at least two essential elements or terms of the alleged contract 
which are not certain or definite. 

First—The term, which appears to be a mere renewal of the 
lease, that is, for its term of five years; a new lease or a renewal 
for twelve years; and a new lease or renewal for twelve or 
fifteen years. 

Second—The rent. “As in the original lease;” “not to 
exceed twice the rental then paid;” “at the rental of what the 
lands will be worth at the time;” “to pay what it was worth 
at the time of expiration of lease;” “to pay $25 per month;” 
“the same price as other people offer;” that no price was to be 
fixed until expiration of lease. 

‘What can the court select as the provisions of the contract 
to be enforced? If we select any of the provisions above 
set forth we cannot say that that was the one agreed on as part 
of the alleged contract. A court of equity cannot make a 
contract, nor can it in a bill for specific performance alter it 
and then enforce it. 

The plaintiff has not proven any contract mutually agreed 
on and definite and certain in its terms. If contracts are not 
so certain in themselves as to enable the court to arrive at the 
clear result of what is meant by all the terms contained in them, 
they will not be specifically enforced. It would be inequitable 
to carry a contract into effect where the court are left in doubt 
as to the intention of the parties; for in such case the court 
might decree what the parties never intended or contemplated. 

Boston & Maine R. R. v. Babcock, 3 Cush. 228. 


Grace v. Denison, 114 Mass. 16. 
Parker v. Cartwright, T Haw. 596. 
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Condert v. Condert, 43 N. J. Eq. 406. 
Hopkins v. Gilman, 22 Wise. 476. 
McKibbin v. Brown, 14 N. J. Eq. 18. 
Lynes v. Hayden, Adm’r, 119 Mass. 482. 


It is claimed that the plaintiff has made improvements on 
the property in part performance of the oral contract, ànd that 
on that ground specific performance should be decreed. It is 
true that part performance will under some circumstances take 
an oral contract out of the statute of frauds. But for this pur- 
pose there must be clear proof of the contract itself and that 
the acts of part performance were made in reliance upon and in 
pursuance of the contract. 

Eyre v. Eyre, 19 N. J. Eq. 102. 

This has not been done in this case. 

There were many other questions argued by counsel at the 
hearing, relating to want of consideration for the alleged prom- _ 
ises, agency of the members of the Roman Catholic Mission 
at Hilo, notice to Wery, the co-defendant, of the alleged con- 
tract before he took the lease he now holds of the premises in 
question, admissibility of evidence, variance between the alle- 
gations of the bill and the proofs, and other minor points, all 
of which we do not deem it necessary to discuss. 

The appeal is dismissed and the case is remanded to the Cir- 
cuit Court, Fourth Circuit, for such further proceedings as may 
be necessary. 

G. F. Little, for plaintiff. 

P. Newmann and F. M. Wakefield, for defendants. 
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A. STROHM v. W. F. WILSON, A. COCKBURN and A. 
McDOW ELL. 


Excrptions FROM Crrcurr Court, First Crrcuir. 
SUBMITTED APRIL 1, 1896. Decipep May 30, 1896. 


Jupp, C J., FREAR AND WHITING, JJ. 


A agreed with B and C in consideration of the loan to him of apparatus to 
be used to float a steamer off the reef when she was aground to pay to 
B and C $6000, which was equal to one-third of the price to be paid A 
by the steamer and to return the apparatus, and, in case of success, 
then A to also purchase and pay for the apparatus. 

The value of apparatus furnished was $2500. The venture failed. Band 
C took no part in carrying out the venture, nor did they in any way 
hold themselves out as partners of A. There was no actual partnership 
between A and B and C; and no intent to create a partnership. 

Held, that B and C were not liable to third parties as partners of A. 

Held, that the agreement was not a mere cloak or cover to conceal a latent 
design, nor a device to escape liability as partners while enjoying the 
benefits of a partnership under the design of a loan. 


OPINION OF THE COURT BY WHITING, J. 


The steamship “Miowera” was aground off the port of Hono- 
lulu and one McDowell agreed with the agents of the vessel to 
float her without damage to the vessel for the sum of $18,000, 
within a period of seven days from the commencement of the 
work. 

McDowell then entered into an agreement with W. F. Wilson 
and A. Cockburn, whereby, in consideration of Wilson and 
Cockburn “loaning to him certain cables, blocks, ropes, lumber 


STROHM v. WILSON. SOS 


and other articles to be used by him in the attempt to float off 
into deep water the steamship ‘Miowera,’ now stranded on the 
reef at the entrance to Honolulu harbor,” McDowell “binds and 
obliges himself to pay to Wilson and Cockburn, when called 
upon to do so, $6,000.00, and it is also agreed that in the event 
of McDowell being successful in floating the steamship, then he 
agrees to purchase from Wilson and Cockburn all the said 
cables, blocks, ropes, lumber and other articles loaned to him 
by them, and to pay the cost price of the same, delivery to be 
considered as given by Wilson and Cockburn to McDowell, 
whenever he succeeds in floating off the steamship, and further 
agreed that should McDowell fail in his attempt then he shall 
immediately after such failure recover and deliver up to Wilson 
and Cockburn, at the Pacific Mail wharf, and free from all 
expense to them, all the cables, blocks, ropes, lumber and other 
articles loaned by them to him.” 

This agreement was duly acknowledged and recorded in the 
Registry of Conveyances in Honolulu. 

It appeared in evidence that the articles to be furnished by 
Wilson and Cockburn were not to exceed in the whole $2,500, 
and that articles were actually furnished to a large part of that 
amount. McDowell failed in his attempt. The plaintiff, with 
numerous other workmen, was employed by McDowell in the 
attempt to float the steamship, and was to be paid $3.00 per 
day and double pay for night work, and if the attempt was suc- 
cessful was to receive double pay for whole time. 

McDowell did not pay the plaintiff, and he, the plaintiff 
Strohm, now seeks to hold the defendants Wilson and Cockburn 
liable on the ground that they are partners with McDowell in 
his venture under the agreement between McDowell and Wilson 
and Cockburn. 

At the close of the plaintifi’s case a motion for non-suit was 
made and granted by the Circuit Judge who heard the case with- 
out a jury, “on the ground that the plaintiff had not established 
a prima facie partnership between McDowell, Wilson and 
Cockburn at the inception of the enterprise as would authorize 
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McDowell in the absence of the others to bind them for debts 
incurred by him in the prosecution of the undertaking, and 
also for the reason that the evidence had failed to show that 
Wilson and Cockburn or either of them had become liable to 
pay the wages of the laborers by any acts of omission or com- 
mission on their part.” 

The Judge also found “there was no general sharing of the 
profits between the defendants as would make them partners 
as to third parties, in fact there were no profits to be shared. 
McDowell failed in his efforts, and consequently did not receive 
any compensation. The theory upon which the courts have 
held all those who participated in the profits of a business of 
venture to be partners as to third parties, and thereby liable to 
pay the general indebtedness, irrespective of any stipulation 
between themselves, is that they have shared in the results that 
were made possible by the contraction of the debts, and therefore 
should contribute to their payment. The $6,000 agreed to be 
paid by McDowell was in the nature of a bonus for the advance- 
ment of the articles in an hazardous undertaking in which they 
might be lost.” 

“T see no reason for changing the order of non-suit made at 
the trial.” 

The foregoing is from the written decision of the Circuit 
Judge, but in the bill of exceptions is set forth the oral decision 
of the Judge in directing a non-suit as taken by the stenogra- 
pher, viz: 

The court granted said non-suit and ruled as follows: 

“In granting the defendant’s motion for a non-suit, the court 
finds that there has been no partnership shown, nor such an 
arrangement or agreement between the parties that it was a 
sharing in the profits or losses of the enterprise, that the arrange- 
ment was between the parties for a loan of these materials, and 
if the enterprise proved successful they would be repaid for their 
materials furnished, and also given a bonus on behalf of Mc- 
Dowell.” 

“The turning point in my mind is, as I consider the case 
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very close to the line, perhaps a case in which several judges 
sitting together might all disagree as to whether or not there 
has been any sharing of profits, that no partnership having 
existed between the parties themselves, so that McDowell might 
come upon the other gentlemen for a contribution in case of an 
individual loss, that there must be a clear showing that there 
was a participation in profits that they might establish a prima 
facie case. The most that can be said is that it was a contem- 
plated participation in profits, and therefore would participate 
in any of the losses of the parties. That is one of the grounds 
on which I sustain the objection to a prima facie case being 
made out. As I said before, I consider it a very close case, 
very near to the line. At present I am of the opinion that a 
non-suit should be granted, and it is so ordered.” 

This was not a general trading or commercial business, but 
a special venture involving special and extraordinary risks. 
The materials loaned were to be returned or paid for. The 
price to be paid for the loan is very large, but who can say it 
was disproportionate to the risk of the venture. The parties 
to the contract had no intention of making a partnership, and 
no such intent appears from or can be inferred from the con- 
tract itself. The defendants Wilson and Cockburn took no 
part in the work, nor did they hold themselves out to the 
plaintiff in any way as partners of McDowell, nor in any man- 
ner so as to estop them from denying liability to creditors of Mc- 
Dowell. And considering all the circumstances there is no 
partnership. 

“Participation in the profits or the right to participate therein 
is not an invariable test of partnership, even as to creditors. A 
person not actually engaged in the business as a principal and 
not holding himself out as a partner cannot be held for debts 
incurred in the business, unless in virtue of some contract ex- 
press or implied, on his part, in legal effect creating, as between 
him and the persons actually carrying on the business, the rela- 
tion of principal and agent. Merely sharing in the profits, 
where third persons have not been legitimately led to believe 
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in the existence of a partnership, does not create a partnership 
as to them, unless there is one in fact, or unless a party has by 
his acts put himself in such position that he is estopped from 
denying that he is a partner.” 


Embersen v. McKenna et al., 16 8. W. Rep. 419. 


Mere receiving of profits is not sufficient to constitute a 
partnership, but all the circumstances must be considered. 
“Examination of the authorities cited, and of the cases referred 
to by them, will show that a partnership cannot be inferred 
merely from a ‘common interest,’ from a sharing in profits, 
from the right to account, nor from a direct control over the 
business.” 


Tucker v. Estate of Metcalf, 3 Haw. 198. 


It depends on the contract itself whether Wilson and Cock- 
burn were partners of McDowell. It is claimed by the plain- 
tiff that this document is prima facie proof of a partnership, 
and that therefore a non-suit should not have been granted; 
that the agreement to pay $6,000, which was a third of the 
price for the successful floating of the steamer, in consideration 
of the loan of $2,500 of materials, was a participation in the 
profits, and therefore is prima fucie proof of a partnership. 
But this is what the court is to decide, and from the document 
itself, for there was no testimony outside of the contract going 
to show the existence of a partnership; on the contrary, the 
evidence produced by the plaintiff, who called the defendant 
Cockburn, is directly against the theory of a partnership and a 
direct denial of partnership or intent in any way to be or 
become partners or to hold out to any one that they, Wilson 
and Cockburn had anything to do with the venture other than 
their own advances—or loans. 

It is claimed on the authority of Pooley v. Driver, L. R., 
5 Ch. Div. 458, In re Francis, 2 Sawyer 286, and Parker v. 
Canfield, 37 Conn. 250, that this document was a mere cloak 
or device under cover of a loan to conceal a partnership and 
thus escape a liability to creditors. 
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The law will not tolerate any evasion, but whenever the 
agreement creates as a matter of fact the relation of partnership, 
no mere words to the contrary will prevent, as regards third 
persons, its having its legitimate consequences. That was the 
law of those cases, and the evidence and facts sustained the 
conclusions arrived at, and there were many other circumstan- 
ces in each case which showed a latent design to create a part- 
nership under the disguise of a loan. 

But in the case at bar we cannot find sound grounds to sus- 
pect any such latent design. It clearly appears that in fact 
there was no partnership, in fact no intention to in any way 
create a partnership. Being a special venture, the parties, 
Wilson and Cockburn, have clearly set forth the intent to loan 
special apparatus, which, to be sure, they were obliged to pur- 
chase, as they were not engaged in any business which required 
the same to be kept on hand, and their being risk of its entire loss, 
they sought merely to obtain remuneration in proportion to the 
risk; and under the circumstances of this case one has the right 
to fix and limit his liability, and the law will not make a 
partnership with liability to third parties under these circum- 
stances. It might as well be said that the plaintiff was a part- 
ner because he was to receive pay by day, double pay at night, 
and in case of success, that he was to be paid double that agreed. 

The defendants Wilson and Cockburn not having held them- 
selves out to the plaintiff as a partner of McDowell, and not in 
any way controlling or taking part in carrying out the venture, 
nor having placed themselves in such position as to estop them 
from denying a partnership, and there being in fact no partner- 
ship created between them and McDowell, we hold that the 
agreement of loan is not sufficient to create a partnership, and 
the non-suit was properly granted. 

We cannot agree with the reason given by the Circuit Judge 
in his oral decision, that there must be an actual participation 
in profits and not merely a contemplated participation. We 
do not think this is sound law. Agreement to participate in 
profits as profits would be as strong as actual participation in 
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the profits. But this will not avail plaintiff in the view we 
have taken; the result of non-suit is the same although one of 
the reasons given by the Circuit Judge may have been unsound. 
We refer also to the following cases bearing on the main 

point: 

Boston Smelting Co. v. Smith, 13 R. I. 27. 

Denny v. Cabot, 6 Met. 92. 

Needham v. Valentine, 29 Fed. Rep. 276. 

Holmes v. Old Colony R. R., 5 Gray 58. 


Exceptions overruled. 
Kinney & Ballou, for plaintiff. 
P. Neumann and J. A. Magoon, for defendants. 


CHA FOOK, KAM YOUNG FAT, KUM HOY, HO MING, 
HO SOY YOUNG, CHUM YET, YOUNG HOY and 
KAM PAK YUEN, doing business under the firm name 
of Tong Tai Wai, v. LAU PIU and LAU YAU, partners 
under the name of See Sung Wai, and Lau Chew, Agent. 


APPEAL FROM Circu Junar, First Groot, 
SUBMITTED Marcu 17, 1896. DecipEp May 30, 1896. 
Jupp, C.J., Frear and Wuitina, JJ. 


It appearing to be doubtful whether a dam erected by defendants 
across & river to raise water for irrigation purposes would obstruct 
the flow of water in times of freshets and cause the wate to 
overflow on plaintiffs’ land to the irreparable injury of plaintiffs, 
an injunction against the maintenance of the dam is withheld. 


The effect of the dam in backing up the water of the river and causing 
water to stand in plaintiffs’ drains is injurious to plaintiffs by 
interfering with the effectual drainage of the land, and defendants 
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are decreed and ordered to open the gates of the dam on reasonable 
notice, whenever plaintiffs desire to drain off their lands. 


The findings of fact of the lower court, while entitled to great weight, 
are not as binding and conclusive upon the Appellate Court as the 
verdict of a jury, but will be subject to review. 


OPINION OF THE COURT BY JUDD, C.J. 


This case comes to us by appeal from a decree of a Circuit 
Judge of the First Circuit, granting an injunction against de- 
fendants’ maintaining a dam. The facts, succinctly stated, are as 
follows: The plaintiffs have a rice plantation at Waikele, Ewa, 
Island of Oahu, of about forty acres in extent, bordering on the 
Waianae side of the Waikele river. This land has been in the 
occupation of the plaintiffs for many years, and a large propor 
tion of it has acquired by prescription the right to drainage into 
the Waikele river. 


The defendants have lately come into occupation of a quantity 
of land not entitled to water by prescription on the opposite 
(Honolulu) side of the said river, but below it and nearer the 
sea. This land they are now making into a rice plantation, and 
in order to irrigate it were at the time the bill was filed construct- 
ing a dam across the said river in order to raise the water of the 
river sufficiently high to flow in a ditch to their land. The dam 
has since been completed. The members of the court visited the 
premises on the 20th March last, since the argument of the case 
on appeal. 

Without discussing the testimony adduced in detail, which is 
voluminous and contradictory in some respects, we find that al- 
though there is an embankment between the defendants’ planta- 
tion and the river, somewhat higher in general than the embank- 
ment between the plaintiffs’ plantation and the river, the general 
level of the two plantations is about the same. Each plantation 
has a very gradual slope, so that they can be irrigated, as a rule, 
by letting the water from one rice patch to the next one below it. 
Where in portions of the plaintiffs’ land this method is not pos- 
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sible owing to many of the patches being on the same level, 
water is conducted to the patches below them by independent 
ditches. 

The plaintiffs claim that the Waikele river is subject to heavy 
freshets which occasionally are so great as to overflow the laud 
on both sides of the Waikele stream, to the damage of the rice 
plantations. We understand that the plaintiffs admit that these 
exceptional freshets of extraordinary volume would not be ma- 
terially increased in their damaging effects by the presence of 
the dam, but that there occur frequently freshets of considerable 
size which the dam would seriously augment and cause the water 
to flow upon the plaintiffs’ plantation to their damage, and that 
the presence of the dam is a constant menace. The effect of the 
dam is to raise the general level of the water of the river a little 
over two feet above its normal height, and to back the water 
up the river a considerable distance. Plaintiffs’ witnesses say that 
the water in these frequently occurring large freshets would be 
raised by the dam so that the water would overflow the river 
bank on the plaintiffs’ side, it being lower than defendants’, and 
thus greatly damage their plantation. This is disputed by de- 
fendants’ witnesses. None such freshet is testified to as having 
occurred since the dam was completed, and on an inspection of 
the premises and as a result of experiments made in closing and 
opening the gates of the dam, we are not convinced that such 
would necessarily be the case, the banks in the immediate neigh- 
borhood of the dam being high enough to confine the water of 
ordinary freshets to the river bed. We ought not to enjoin the 
maintenance of a dam without which defendants’ enterprise 
would perish upon conjectural testimony. Where the liability 
to injury is doubtful, the extraordinary remedy by injunction 
should be withheld, and we are not convinced in this case of the 
imminence of the danger. High on Injunctions, Sec. 22, says: 
“An injunction should never be granted except in a clear case 
of irreparable injury, and with a full conviction on the part of 
the court of its urgent necessity.” 

The other ground advanced by plaintiffs for the injunction is 
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that the dam by backing up the water of the river will interfere 
with the effective drainage of plaintiffs’ lands. We find that it 
is essential in rice cultivation to drain off the water from the rice 
patches twice during each half yearly crop. The land should 
be drained first about two months after the rice plants have been 
set out, and be without water for from one to four weeks, accord- 
ing to the nature of the soil, in order to strengthen the growth 
of the plant, and again a week or two before the grain is har- 
vested, in order that the land may be hardened while the laborers 
are walking through the fields and reaping the rice. It is obvi- 
ous that this is necessary for the convenience of the laborers, 
and that heads of rice be not laid, when cut, in soft mud. 
Then, too, the land must not be water-soaked when the first 
plowing for the next crop is being done. We find from the 
testimony and from inspection of the premises that the backing 
up of the water by this dam will obstruct somewhat the prompt 
and effectual draining of the plaintiffs’ land. The presence of 
water backed up from the river in plaintiffs’ drains will un- 
doubtedly have this effect. The plaintiffs’ right to proper drain- 
age should not be interfered with by defendants’ dam, and 
plaintiffs are entitled to a decree ordering defendants to remove 
all the gates from the dam whenever, on reasonable notice, the 
plaintiffs require this to be done in order that they may drain 
their land. Rice cultivation in this neighborhood is so similar 
in character on the plantations of the respective parties that 
the defendants can readily adapt their work to that of plaintiffs 
and have the draining required for their plantation occur at 
the same time with the plaintiffs’. As regards the dam, in times 
of large freshets self-interest on the part of the defendants 
would require them to open the gates of the dam whenever the 
rise of water would seem to threaten their neighbors’ land, in 
order to escape or lessen their liability for damage. 

It remains for us to consider the first ground taken by plain- 
tiffs’ counsel, that the Cirenit Jndge, having ordered the in- 
junction to issue upon the facts as found by him, the findings 
made by him are as binding and conclusive upon the Appellate 
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Court as would be the verdict of a jury. Many cases are cited to 
support; among them are Monting v. Leong Kau, T Haw. 486, 
where this effect is given to a Master’s report, and Nawahi v. 
Kekaula, 9 Haw. 43, where it is claimed that this effect was 
given to a decree of a single Justice, but in this case the Ap- 
pellate Court found the evidence “sufficient and very strong to 
support the decree.” While great weight has always been given 
to the findings of fact of the Judge who first heard the case, 
and this should be so, because he has seen and heard the wit- 
nesses, this court has also felt at liberty to review carefully all 
the evidence sent up in appeal cases, and to form such conclu- 
sions upon them as seems proper. This having been the practice 
for so long a time, we do not feel at liberty to disturb it. 


The injunction prayed for and allowed should be dissolved 
without prejudice to the plaintiffs’ right to renew application 
for the same whenever events shall justify it, and a decree will 
be signed ordering the removal by defendants of the gates of 
the dam upon reasonable notice whenever the plaintiffs require 
it in order to facilitate the drainage of their land. 

Costs divided. 

Hartwell, Thurston & Stanley and C. Brown, for plaintiffs. 

J. A. Magoon and W. S. Edings, for defendants. 


CONCURRING OPINION OF MR. JUSTICE WHITING. 


I am not satisfied that an injunction ought to be granted 
under the evidence and circumstances of this case to prevent the 
defendants maintaining their dam, which has been completed 
since the bringing of the suit, and I concur in the opinion of 
the Chief Justice that such injunction should be refused at the 
present time without prejudice to the plaintiffs to renew their 
petition if the facts should hereafter warrant it. 


It seems to me, under the circumstances of the case, that it 
is just and right that the defendants’ use of the dam should be’ 
subject to the uses of drainage of plaintiffs’ land as decided by 
the Chief Justice, and I so far concur. 
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The case as presented to us is very unsatisfactory, and it does 
not present such a clear and distinct issue as will enable me to 
decide upon the questions of law involving prescriptive and 
riparian rights, and how far the common law of England in re- 
lation thereto is applicable to the conditions of this country 
in regard to water. One element in this particular case which 
needs fuller explanation is the fact that the river itself is 
claimed as being owned by the estate of B. P. Bishop, and the 
whole river is leased to C. A. Brown, the lessor of defendants, 
and at the same time Brown’s lessor has leased part of the land 
bordering on the river to some of the plaintiffs. 

This is a cause in which the court, being in doubt, should 
exercise its sound discretion in refusing the injunction, but, 
however, without creating a bar to other actions to protect 
plaintiffs’ alleged rights if they are satisfactorily found to be 
endangered; that is, without prejudice to any further action or 
suit. 


PARTIALLY DISSENTING OPINION OF FREAR, J. 


I incline to the opinion that the facts in this case are such 
as to call for an injunction of some sort, but there is such un- 
certainty in regard to a number of points involved that it will 
perhaps be more in the interests of justice not to conclude 
either party at present, but to dismiss the bill without prejudice. 

I need not now enlarge upon the facts or law as they appear 
to me, or state in detail wherein my views differ from those of 
the Chief Justice. 


I should, however, state that I cannot agree that the dismissal 
of the bill without prejudice should be coupled with an order 
for the opening of the gates of the dam by the defendants on 
notice from the plaintiffs at certain seasons. The chief question 
that was raised upon this point related to the necessary depth of 
drains required for the proper cultivation of rice upon plaintiffs’ 
land, and on this question there was no satisfactory evidence. 
But it seems to me the chief question that should have been 
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raised was, what were the plaintiffs’ rights, not present needs, 
as to drainage? They did not attempt to show a prescriptive 
right to deep drainage, and by their own evidence, their pre- 
scriptive right, if any, to surface drainage is not interfered with. 
If they have a prescriptive right to deep drainage, or if 
they have a riparian right to such drainage, then I do 
not see why the defendants should be allowed to infringe upon 
that right at all. In other words, the plaintiffs’ right, whatever 
else it may be, appears to be a continuous right; if it is not 
infringed upon, no injunction at all should issue; if it is in- 
fringed upon, the injunction should be continuous. The court 
should not permit one person to take or use the property of an- 
other against his consent, even though the latter for the time 
being may not need to use it himself, especially when such 
taking or user might by long continuance ripen into an adverse 
right. 

If defendants are willing to open the gates at plaintiffs’ re- 
quest, or to do other things which might be suggested, they are 
at liberty to do so, but I do not see how the court can apportion 
property among the parties according to their present needs and 
without regard to their rights. 
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IN THE MATTER OF THE CONSTITUTIONALITY OF 
LEGISLATION EXEMPTING PRIVATE SCHOOLS 
FROM TAXATION. 


OPINION OF THE JUSTICES OF THE SUPREME COURT TO 
THE PRESIDENT. 


Article 97 of the Constitution reads: “From and after December 
thirty-first, 1895, no public money shall be appropriated or public 
land conveyed to or for the support or benefit of any sectarian, 
denominational or private school, or any school not under the 
exclusive control of the government.” 


The legislature has authority to exempt from taxes property that is 
owned or held by any association having or maintaining in or 
upon such property any sectarian, denominational or private 
school, and the exercise of such authority would not be in con- 
travention of Article 97 of the Constitution. 


An exemption from taxation is not a grant of land or money. 


DEPARTMENT OF THE JUDICIARY, 
Honolulu, H. I., May 1, 1896. 
To the President: 

Sir—The question upon which the opinion of the Justices of 
the Supreme Court is asked by the Executive is stated in your 
letter of the 28th ult., as follows: 

“Has the legislature authority, under Article 97 of the Con- 
stitution, to exempt property from taxes that is owned or held 
by any association having or maintaining in or upon such 
property any sectarian, denominational or private school?” 

Article 97 of the Constitution reads: “From and after De- 
cember thirty-first, 1895, no public money shall be appropriated 
or public land conveyed to or for the support or benefit of any 
sectarian, denominational or private school, or any school not 
under the exclusive control of the government.” 
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In the absence of constitutional restrictions, the power of the 
legislature to exempt classes of property or persons from tax- 
ation is unquestionable. 25 Am. & Eng. Encvl. of Law, p. 156. 
The constitutional provisions to secure equality and uniformity 
of taxation are held not to prohibit the exemption of certain 
classes from the general law, the rule of equality and uniformity 
applying only to such objects of taxation as the legislature may 
select. Id. 

The exemption from taxes in question (i. e., of private schools) 
is not within the letter of the prohibition of Article 97 of the 
Constitution, which forbids only grants of money or land for 
such schools, and which does not forbid all aid of any character. 

An exemption is not literally a grant of the same amount 
or a conveyance for the same value. The argument might be 
made that the release of a certain object of taxation from the 
operation of the general law necessitates the imposition of 
heavier taxes for public purposes upon objects not exempt, and 
that the exemption is equivalent to a grant of money of the 
same amount to the exempted object. The argument is a 
rather forced one, and it is doubtful if its premises are true. 
Cogent reasons may readily be imagined which may have moved 
the framers of the Constitution to insert the prohibition in ques- 
tion forbidding appropriations of money or conveyances of lands 
to private schools, which would be not good reasons against ex- 
empting of such schools from taxation. As courts are bound to 
solve reasonable doubts in favor of legislative authority, and 
must have clear and strong convictions that an Act of the legis- 
lature violate the conétitutional provision, we feel authorized 
to advise you that such an Act of the legislature as is the subject 
of your inquiry would not be in contravention of the 97th 
Article of the Constitution. 

Respectfully submitted, 

A. F. Jupp, 
W. F. FREAR, 
W. Austin WHITING. 
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IN THE MATTER OF “AN ACT TO PROVIDE REV- 
ENUE FOR THE GOVERNMENT BY THE ASSESS- 
MENT AND COLLECTION OF TAX ON INCOME.” 


OPINION OF THE JUSTICES OF THE SUPREME COURT TO 
THE PRESIDENT. 


“An Act relating to internal taxes,” passed by the Legislature of 1896, 
would not be neutralized or repealed by “An Act to provide revenue 
for the government by the assessment and collection of tax on 
income.” 


DEPARTMENT OF THE JUDICIARY, 


Honolulu. H. I., June 5, 1896. 
To the President: 

Sir—The Justices of the Supreme Court have the honor to 
acknowledge the receipt this day of your request dated the 4th 
inst., for their opinion upon the question whether “An Act Re- 
lating to Internal Taxes,” passed and approved at the present 
session of the legislature, would be “neutralized or repealed” by 
“An Act to Provide Revenue for the Government by the 
Assessment and Collection of Tax on Income,” passed by the 
legislature but not yet approved, should the latter become law. 

This question we respectfully answer in the negative. 

If there would be a repeal it would be by implication only, 
for there is no express repeal. There can be no repeal by impli- 
cation unless the legislature has clearly manifested such an 
intention. We find no ground for inferring such an intention. 

Repeals by implication are not favored, and there is a pre- 
sumption against such repeals even when the Acts are passed at 
different sessions of the legislature. This presumption is 
stronger when the Acts are, as in this case, passed at the same 
session. 
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There is not only no conflict between the general provisions 
and objects of the two Acts, but they are evidently intended to 
be cumulative. 

Sometimes a general Act so fully and completely covers a 
subject as to indicate a clear intention on the part of the legis- 
lature that it should be regarded as a substitute for previous 
Acts. But here the first Act is general, providing for personal 
and property taxes, namely, poll, school, road, cart, carriage, 
dog, insurance and real and personal property taxes; the second 
is more special, providing for a tax on income only. The two 
Acts not only relate to different classes of taxes, but are obviously 
expected to vield revenues very different in amount. 

On the other hand, there is strong affirmative evidence in the 
second Act of an intention on the part of the legislature not to 
repeal the first Act. For the second Act expressly refers to the 
first Act, setting out its title in full, as existing law, and author- 
izes and requires the assessors and collectors and court of appeal 
provided for by the first Act to carry out the provisions of the 
second Act; it also provides expressly for compensation for each 
assessor and collector "in addition” to the salary appropriated 
for services to be performed under the first Act. 


Yours respectfully, 
A. F. Jupp, 
W. F. FREAR. 
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J. C. CLUNEY v. LEE WAL. 
APPEAL FROM Circuit Juper, First CIRCUIT. 
SUBMITTED Marcu 24, 1896. Decipep Jong 13, 1896. 


Jupp, C.J., WHITING, J., AND CIRCUIT JUDGE PERRY, IN PLACE OF 
FREAR, J., DISQUALIFIED. 


A person seeking to enjoin a nuisance is not required to show that 
the neighborhood of his residence was, until the establishment of 


the nuisance, a resiđent district undisturbed by noisy trades and 
businesses. 


A. right to such injunction may be defeated if it be shown that the 
neighborhood has been for many years so wholly devoted to noisy 
trades and businesses that the addition of one more such would 
not sensibly add to the discomfort of the complainant. This was 
not the character of the neighborhood in question. 

The trial court not having made any findings as to which instruments 
used in the orchestra of a Chinese theatre produce noise that is 
a nuisance, or during what hours the noise produced by such in- 
struments disturbs complainant’s sleep, the case is remitted to 
the Circuit Court for a hearing upon these questions. 


OPINION OF THE COURT BY JUDD, C.J. 


A bill for an injunction was filed by plaintiff in August last, 
to prevent the erection by defendant of a building to be used 
as a Chinese theatre. A preliminary injunction was denied, 
a demurrer overruled, and a hearing of the merits was had in 
October. The Circuit Judge dismissed the bill and an appeal 
was taken by plaintiff to this court. A synopsis of the bill is 
as follows: 


1. That plaintiff is the owner of certain premises in Honolulu 
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situate on King street on the hill on the Ewa side of Nuuanu 
stream, which premises are occupied as a residence. 

2. That for many years past the locality in which the 
plaintiffs said residence is situate, has been a residence district 
undisturbed by noisy trades and businesses. 

3. That plaintiff is informed and believes that Lee Wai, of 
said Honolulu, the defendant hereto, is about to and is now pre- 
paring to build, in close proximity to plaintiff’s said residence, 
a house to be operated and used as a Chinese theatre. 

4. That the performances carried on in such theatres as that 
proposed and now about to be built and operated by the said Lee 
Wai consists very largely of pounding on gongs and drums, 
blowing upon various wind instruments and performing upon 
various stringed instruments, the names of which are unknown 
to the plaintiff, but which produce harsh, strident and discordant 
tones of great volume and continuity. 

5. That the time and times during which such performances 
are usually enacted is between twilight in the evening and mid- 
night. 

6. That the volume, discordance and continuity of the noise 
so produced at such performances is so great that it will be dis- 
tinctly heard upon plaintiff’s said premises, and will render sleep 
and the peace and enjoyment of life upon plaintiff’s said prem- 
ises, to which he is lawfully entitled, an impossibility while the 
same continues. 

7. That if the said defendant is allowed to so erect a theater 
and conduct performances therein as aforesaid, it will cause 
irreparable injury to plaintiff and to his rights as the owner and 
occupier of said premises as aforesaid, by destroying his peace 
and quiet and injuring the value of his said premises. 

The Circuit Judge found that the evidence, which consisted 
mainly of depositions of some sixteen persons residing in the 
locality, that the allegation in the bill as to the nuisance was 
“overwhelming in its force and sufficiency, and stands uncon- 
tradicted,” and that the plaintiff, who resides under similar cir- 
cumstances with the deponents, would be subject to the same 
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annoyance, but denied the injunction because the plaintiff had 
failed to sustain the allegation that his residence is situated in a 
locality undisturbed by noisy trades and businesses. The Judge 
remarked that “recognizing the fact that we are a cosmopolitan 
community, to say that what is positive pleasure and enjoyment 
to one portion of the populace should be decreed a nuisance per 
se to the other would be going too far without very satisfactory 
proof that heretofore the location in which the plaintiff resides 
had been free from such disturbances as he now complains of.” 
We do not understand that any such burden rests upon a party 
seeking to enjoin a nuisance. Persons may complain of a nuis- 
ance even if they erect their dwellings where they may be 
affected by a nuisance already existing. An offensive trade or 
business may be established and carried on at a point so remote 
from others as in no way to disturb others, and be lawful, but it 
may become unlawful whenever the adjacent owners devote 
their property to purposes of business or residence as to ren- 
der the continuance of the objectionable trade incompatible with 
such purposes. Taylor v. People, 6 Parker’s Crim. Cases p. 353. 
The contrary principle that a person is remediless if he comes 
to a nuisance is supposed erroneously to be derived from remarks 
of Abbott, C.J., in Rex v. Cross, 2 Car. & Payne 226, and is 
not sustained by authority. “It used to be thought that if 
a man knew (here was a nuisance, and went and lived near 
it, he could not recover, because it was said, it is he that 
goes to the nuisance, and not the nuisance to him. That, 
however, is not the law now.” 2 Addison on Torts, Sec. 367, 
citing Hole v. Barlow, 4 ©. B. N. S. 336. “There is no such 
thing as a prescriptive right or any other right to maintain a 
public nuisance.” Mils v. Hall et al., 9 Wend. 315. In Com- 
monwealth v. Upton, 6 Gray 473, the court held that “carrying 
on a trade for twenty years in a place remote from buildings and 
publie roads does not entitle the owner to continue in the same 
place after houses have been built and roads laid out in the 
neighborhood, to the occupants of and travelers upon it is a 
nuisance.” The reason for this rule is that the use and enjoy- 
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ment of his land by a person must have reference to the rights 
of others and be subordinate to general laws which are establish- 
ed for the benefit of all. “It is only when a neighborhood has 
been for years so wholly given up to establishments devoted to 
noxious or disagreeable trades that the addition of one or more 
will not add sensibly to the discomfort of a complainant that 
his right to an injunction will be defeated.” 


Cleveland v. Citizens’ Gas Light Oo, 20 N. J. Eq. 201. 


In Chap. 20 of Wood on Nuisances the learned author main- 
tains with vigor the proposition that though there can be no 
prescription for a public nuisance, there can be one for a private 
nuisance. The case before us does not call for a ruling upon this 
question, for when the bill was filed the alleged nuisance was 
merely prospective, the theatre being in process of erection, and 
there is no pretense that the other Chinese theatre in that neigh- 
borhood had been in existence for twenty years. 

But is the neighborhood wholly devoted to Chinese theatres 
producing noises like those complained of? The proofs are that 
for many years a Chinese theatre was in operation on King 
street, west of the bridge over Nuuanu stream. This was 
830 feet distant from plaintiff’s residence, and it was established 
there before plaintiff made his residence there, but it had been 
removed when plaintiff’s bill was filed. Performances in the 
next Chinese theatre built in the neighborhood were begun in 
January, 1895. It is 725 feet from plaintiff’s residence. The 
proposed theatre was begun in August of that year, and is nearer 
still to plaintiff’s residence, its rear being 510 feet from it, as 
appears by the survey in evidence. 

Upon this showing we cannot say that the neighborhood is so 
wholly devoted to noises of the character complained of that the 
addition of one or more Chinese theatres with its orchestra would 
not sensibly add to the annoyance and discomfort of the plaintiff. 
The fact, if it be a fact, that the plaintiff did not complain of the 
orchestra of the Chinese theatre 725 feet from him is nothing 
against his complaining of the one 510 feet from him. 
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That noise alone may be the subject in equity for an injunc- 
tion is unquestioned. Wood, Nuisances, Sec. 611. 

Pending the appeal, we understand that the defendant, being 
unrestrained by injunction, has completed his theatre and that 
it is in operation, presumably with an orchestra of the character 
alleged, which we find from the testimony of competent wit- 
nesses to be indispensable to the performance of Chinese military 
dramas. We have no doubt that the loud and discordant noises 
produced by some of the instruments used, though pleasing to 
Chinese audiences who gather there (not necessarily all residents 
in the locality), are annoying and disturbing to the plaintiff and 
the neighborhood in general at night, during the hours generally 
devoted to sleep and quiet. 

We are not authorized to compel the removal of defendant’s 
building itself, for it is not objectionable as a structure, nor will 
we enjoin the performing of Chinese or other theatrical or op- 
eratic performances in the said structure, for of themselves they 
distrub no one; nor can we enjoin musical accompaniments if not 
so “loud, harsh, strident and continuous” as to be a nuisance. 
The plaintiff has shown by the affidavits of a large number of 
credible persons living within the acoustic sphere of the noise of 
instruments used by the orchestra of a Chinese theatre that such 
noise would seriously interfere with their sleep and quiet. But 
there is no exact testimony showing what particular instruments 
used in such an orchestra produce the offensive noises. We do 
not feel warranted to enjoin the use of all and every kind of 
Chinese musical instruments, but only of such whose noise would 
disturb the complainant in the enjoyment of his quiet and rest. 
Nor, considering the evidence in this case, are we willing to 
enjoin the reasonable use of even a full Chinese orchestra with 
its objectionable instruments, at such hours of the day or night 
wherein the noise so made would not disturb the quiet and rest 
of the complainant, remembering that the complainant alleges 
in his bill that the time in which the Chinese orchestras play 
is between twilight and midnight. 

The evidence shows that the noise produced by the instru- 
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ments out of which come “harsh, strident and discordant tones” 
annoys and disturbs complainant only to this extent, to-wit, in 
that, being produced at unseasonable hours, it seriously interferes 
with his sleep, or rather attempt to get sleep. In other words, 
complainant has failed to prove affirmatively that the aforesaid 
noise is such as to annoy or inconvenience him at any time other 
than that devoted by him to sleep; and, consequently, further 
inquiry in the Circuit Court should be limited, on this branch 
of the case, to the question of what are the hours within which 
the production of said noise should be enjoined by reason of its 
interference with complainant’s sleep. 

We think that an injunction ought to issue enjoining the use 
of said objectionable instruments during the hours within which 
the noise produced by them interferes with complainant’s sleep. 
The case is remitted to the Circuit Court of the First Circuit for 
a finding upon these two questions, to-wit: As to what are the 
objectionable instruments, and what are the hours within which 
their use should be enjoined. 

L. A. Thurston and A. G. M. Robertson, for plaintiff. 

Hartwell & Stanley, for defendant. 
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JAMES J. BYRNE v. JOHN ALLEN, HENRY ALLEN, 
HENRY RHODES and W. H. LAMBERT, partners 
under the name of the PORT ANGELES RED CEDAR 
SHINGLE AND LUMBER COMPANY, Defendants, 
and A. FEEK, Garnishee. 


EXCEPTIONS FROM Cour Court, First CIRCUIT. 


SUBMITTED APRIL 2, 1896. Decipep JUNE 25, 1896. 


Jupp, C.J., FREAR, J, AND Circuit June PERRY, IN PLACE 
op WHITING, J., DISQUALIFIED. 


Where a creditor of a company over whose property a receiver has 
been appointed by a foreign court has obtained an attachment here 
of a debt owing to such company, and the receiver intervenes, 
the attachment will be sustained in preference to the claim of the 
receiver, if the creditor is a domestic creditor; otherwise, if he is 
a resident of the State in which the receiver was appointed and 
is bound by the orders of its court. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff sued the defendants, who were partners in the 
State of Washington, for work and labor done and goods sold 
and delivered, and attached a debt owing to the defendants by 
a person temporarily in these islands. Service was made on one 
of the defendants, also temporarily here, but no appearance 
was made by or for them. The garnishee suggested that the 
debt was owing to a third person, one John Martin, who was 
thereupon cited in by the court. Martin appeared by attorney 
and set up among other things that he was, by appointment of 
a court in the State of Washington, receiver of all of defend- 
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ants’ property, that the debt sued on was contracted in that 
State, that plaintiff and all the defendants were residents of 
that State, that said appointment had been recognized by the 
plaintiff and was binding on him and would be enforced against 
him by the courts of that State, and prayed that, as the rights 
of no Hawaiian citizens were involved, the receiver might be 
recognized by comity and the plaintiff remitted to his remedy 
in the State of Washington. The plaintiff then in effect denied 
that he had recognized the appointment of the receiver and 
alleged among other things that he was domiciled in these 
islands. 

The court, jury having been waived, ruled that “the garnish- 
ment must hold and the funds in the garnishee’s hands be held 
to abide the final action in the case.” 

To this ruling exceptions were taken by the receiver and the 
garnishee. 

The basis for this conclusion by the trial court was that in- 
asmuch as the appointment of the receiver did not operate as an 
absolute assignment to him of the defendants’ assets, his claim 
could not be preferred to the claim of one who had already ob- 
tained an attachment. It seems to us that an essential issue was 
overlooked. 

In general, a receiver appointed in one jurisdiction is not 
entitled as of right to recognition in another jurisdiction, but 
he may be recognized by comity, and whether he should or 
should not be recognized in any particular case depends upon 
the circumstances of that case. Where, as in this case, a cred- 
itor of a company over whose property a receiver has been 
appointed by a foreign court has obtained an attachment here 
of a debt owing to such company and the receiver intervenes, 
the rule is established that if the creditor is a domestic creditor 
his claim will be preferred to that of the receiver, for he is not 
subject to the foreign jurisdiction and it is the duty of a court 
to protect its own people first; but the rule is otherwise if the 
creditor is a resident of the state in which the receiver was 
appointed, and is bound by the orders of its court, for to prefer 
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his claim would be an act of unfriendliness and not of comity. 
Bagby v. Atl., Miss. € Oh. R. Co. 86 Pa. St. 291; Gilman v. 
Ketcham, 84 Wis. 60; Bank v. McLeod, 38 Oh. St. 174. See 
also Boulware v. Davis, 90 Ala. 207 (9 L. R. A. 601); Catlin 
v. Wilcox, dr, Oo, 123 Ind. 477; and note to Long v. Forrest, 
23 L. R. A. 33 (150 Pa. St. 413). We cannot now state 
precisely the law applicable to the facts of this case, for we do 
not know fully what the facts will be found by the trial Judge 
to be. We merely state sufficient to show that there was a 
material issue between the parties which the triai court failed 
to consider. 

A new trial is granted upon this issue. 

A. S. Hartwell, for plaintiff. 

L. A. Dickey, for receiver and garnishee. 


JAMES J. BYRNE v. JOHN ALLEN, HENRY ALLEN, 
HENRY RHODES and W. H. LAMBERT, partners 
under the name of the PORT ANGELES RED CEDAR 
SHINGLE AND LUMBER COMPANY, Defendants, 
and A, FEEK, Garnishee. 


Exceptions FROM Circurir Court, rer Crrcuir. 
SUBMITTED APRIL 2, 1896. DectiDED June 25, 1896. 


Jupp, C.J., AND FREAR, J. 


A garnishee who took, without objection in the trial court, such steps 
as amounted in effect to a defense of the defendant, and who took 
exceptions “for himself and the defendant,’ will be considered ir 
this court to have acted under the authori‘y of the statute which 
provides that he, “upon his desire, shall be admitted to defend his 
principal.” 
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A Circuit Judge who has heard a case, jury waived, in term, may 
render judgment in vacation, under our practice. 


It is not error for a Circuit Court to proceed with the trial and render 
judgment pending exceptions to a ruling made in the course of 
the proceedings; nor for the Judge who has heard the case, jury 
waived, to render judgment at the same time he decides the case; 
nor for the clerk to enter judgment four days after it was ren- 
dered, no bill of exceptions having been presented. 


A new trial is ordered unless the plaintiff remits a vertain amount held 
to have been erroneously allowed. 


OPINION OF THE COURT BY FREAR, J. 


After the ruling of the trial court that the garnishment 
must hold as against the receiver (see decision on former bill 
of exception, ante, p. 325) the Court ( a different Judge pre- 
siding) heard the plaintiff and garnishee, jury having been 
waived, and rendered judgment against the defendants and 
garnishee for $738.29, and $73.83 interest, and for costs. 
The defendants were in default and the receiver made no 
further contest in the trial court. The garnishee took various 
exceptions to the final judgment and now brings them here. 


Plaintiff’s counsel contends that the garnishee could not 
properly take these exceptions, for the reason that they relate 
to matters which concern only the plaintiff and the defendants, 
the garnishee being interested only in the question of the juris- 
diction of the court over the subject matter and over the de- 
fendants, and over the question of the amount owing by him 
at the time of the garnishment. We need not consider what 
the general law is in this respect elsewhere, for our statute 
relating to garnishment (Comp. Laws, p. 280) expressly pro- 
vides that the garnishee, “upon his desire, shall be admitted 
to defend his principal,” and, although there appears to have 
been no formal request by the garnishee for permission to 
defend his principals, or order by the court granting such per- 
mission, yet he appears to have taken, in fact, and without 
objection, such steps as amounted in effect to a defense of 


BYRNE v. ALLEN. 329 


his principals, and it is stated in the bill of exceptions that the 
exceptions were taken by the garnishee “for himself and the 
defendants.” We think it must at this stage of the case be 
considered that he was acting for the defendants under the 
authority of the statute, as well as for himself. 

These exceptions to the final judgment will be considered 
in order. Among them are several similar to those taken to 
the earlier ruling and brought here by the receiver and the 
garnishee. (See former decision.) “The garnishee took these 
to the final judgment for fear that the bill embodying the 
exceptions to the earlier ruling might be dismissed on the 
ground that that ruling was interlocutory. This court enter- 
tained that bill of exceptions without considering its propriety, 
no objection having been made thereto. And without now 
considering whether the earlier ruling was interlocutory or 
final, or what the proper practice is in such cases, we may 
remark that that ruling appears to have been regarded both 
by the trial judge and by the parties as final as to the question 
of preference as between the receiver and the plaintiff, and 
perhaps also as to the receiver’s right to further appear and 
contest the validity or amount of the plaintiff’s claim itself; 
at least the receiver took no further part in the case in the trial 
court, and appears to have relied on the first bill of exceptions 
entirely. The questions raised by these exceptions have already 
been considered with the conclusion that a new trial should 
be had upon this phase of the case, and the reasons for so 
holding need not be restated here. 

An exception was taken to the rendering of judgment in 
vacation, there being no stipulation that it might be rendered 
then. The case was heard, jury waived, in term, and, al- 
though the prevailing rule elsewhere may be that in such cases 
the judgment must be rendered in term, yet we understand 
it to be otherwise by practice in some jurisdictions as well as 
by statute in others. It certainly has been the practice here 
for many years for courts to render in vacation judgments in 
cases heard, jury waived, in term. So far as we are aware, 
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the validity of such judgments has never hitherto been ques- 
tioned here, and we feel obliged to hold that this practice has 
settled the rule. 

There was no error in proceeding with the trial or in ren- 
dering judgment pending the first bill of exceptions, or in 
rendering judgment at the same time the decision was made, 
or in the entry of judgment by the clerk four days later, no 
bill of exceptions having been presented. This course is 
authorized and the rights of all parties protected by our prac- 
tice and the provisions of the statute. (Secs. 74-78, Ch. 57, 
Laws of 1892.) See also Herblay v. Norris, 9 Haw. 121. 

Exception was taken to the allowance of the item “194 
days’ work for horses, $78.00,” the contention being that this 
was a mistake for “194 hours’ work for horses, $7.80.” It 
seems that this work was done at $4 a day of ten hours, and 
it would therefore be very easy to make the mistake of copy- 
ing “194 days, $78.00” for “194 hours, $7.80.” The evidence 
adduced for the defendants upon this item support their con- 
tention for “hours,” for their account kept concurrently with 
that of the plaintiff contains an item, “Or. by 194 hours with 
team, $7.80.” But as this is not so much a question of the 
comparative weight of evidence adduced on the two sides as 
a question of whether the evidence on the plaintiff’s side alone 
is sufficient to support this contention, let us consider that evi- 
dence alone. This evidence must be taken as a whole. It is 
not sufficient if part of it taken by itself would support his case, 
if the effect of that part is overcome by other parts. The 
plaintiff testified that his bills were made from his ledger, 
into which a friend copied the items, some from slips of paper, 
others from the day books, and that he (plaintiff) thought the 
item of 19} hours was a mistake and that the correct item is 
194 days as in the ledger. It thus appears that plaintifi’s tes- 
timony is not definite as to what is the fact, but is merely what 
he thinks over a year after the work was done and that his 
opinion is based on what a third person, a friend, had copied 
into the ledger. The best evidence is the plaintiff’s own slips 
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of paper and day books from which the third party copied into 
the ledger. The item appears in one of the day books as “194 
hours work horses.” That this is the item from which the copy 
in the ledger of “194 days work with horses” was made, is 
clear from its date, its position with respect to other items, and 
the absence of any other item from which the copy could have 
been made. And the item was inserted in the same way by 
the plaintiff in an earlier bill presented by him to the defend- 
ants in Washington, “194 hours work on road for horses.” 
It may be added that the accounts appear to have been loosely 
kept and that, as found by the trial Judge, there were a num- 
ber of mistakes in plaintiff’s bill. On the whole we think the 
evidence such as to indicate a mistake of the facts or of the 
nature of the evidence on the part of the trial court rather than 
that the opinion was against the weight of the evidence, and 
that a new trial should be had unless the plaintiff remits $70.20 
and a proportionate amount of interest. 

Exceptions were also taken to the allowance of the item of 
$185.96 for teaming, and to the refusal to allow a credit of 
$54.70 claimed to have been paid to the plaintiff’s attorney in 
Washington, and to the refusal to allow credits amounting to 
$28.64 and debts amounting to $21.26, dated after the ap- 
pointment of the receiver. The facts as they appear are such 
that it is difficult if not impossible to say with much assurance 
of correctness exactly what should or should not be allowed 
in respect of these items, and after careful consideration we 
are unable to say from these facts that the trial court erred. 

A new trial should be had on the issue relating to plaintiff’s 
status upon which a new trial has already been ordered on the 
first bill of exceptions; if the decision upon that issue shall be 
for the receiver, the judgment rendered for the plaintiff should 
be vacated; but if for the plaintiff, then a new trial should be 
had upon all the issues unless plaintiff remits $70.20 and in- 
terest thereon. 

A. H Hartwell, for plaintiff. 

L. A. Dickey, for garnishee. 
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P. H. KAHAU and KAPELA KAHAU, his wife, v. ©. W. 
BOOTH, Trustee for ELIZABETH K. BOOTH (nee Ba- 
ker), legatee and devisee under the will of MALIE 
KAHAL 


APPEAL FROM CIRCUIT JupGk, First CIRCUIT. 
SUBMITTED June 15, 1896. DecipepD Jury 9, 1896. 


Jupp, C.J., Frear anp WAITING, JJ. 


A conveyance of land, absolute on its face, a defeasance in writing 
having been given at the same time by the grantee to the grantors, 
constitutes a mortgage. 


The defeasance which is essential to convert an absolute deed into a 
mortgage may be made by a separate instrument. This method 
is looked upon with disfavor by courts. In this case the parol 
evidence alone was sufficient to sustain the bill to redeem. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a clear case. In September, 1893, the complainant, 
P. H. Kahau, wishing to borrow some money, applied to an 
attorney, J. K. Kaulia, and offered to give a mortgage on his 
wife’s premises on Queen Street, Honolulu, worth from $800 
to $1000, to secure a loan of one hundred dollars. The attor- 
ney agreed to lend the money of his client Malie Kahai, now 
deceased, whose devisee and legatee the defendant Mrs. Booth 
now is. The attorney advised complainant to give his client 
an absolute deed: for the premises as being less expensive than 
a mortgage and promised that his client would give him a 
paper back stating that if the complainants paid the money 
back in one year, she would convey the land to them. After 
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considerable demurring on the part of both Kahau and his 
wife and, on being assured by the attorney, Malie Kabai being 
present and agreeing thereto, that the two papers would be in 
fact a mortgage, an absolute deed was made by the complain- 
ants to Malie Kahai on the 20th September, 1893. The con- 
sideration expressed was $125, the $25, being interest on $100 
for one year at the rate of 24 per cent. per month, being re- 
tained in advance and made a part of the consideration. At 
the same time Malie Kahai executed and delivered to com- 
plainants a paper translated as follows: 


To Kahau and Kapela Kahau, 

Aloha to you two. 

I hereby declare to you two, in accordance with your request to 
me that if you two shall repay to me one hundred and twenty- 
five dollars on the 20th September, A. D. 1894, or before such 
date, I agree to resell my land situated on Queen Street, Hono- 
lulu, Oahu, whose size is 47-7x48-3 feet, which you sold to 
me by the deed made on this 20th September, 1893. And the 
expenses of such sale shall be borne by you. 


Respectfully, 
In presence of (Sig.) Malie Kahai. 


(Sig.) J. K. Kaulia. 
Honolulu, Sept. 20, 1893. 


None of these facts are questioned. The defendant Booth, 
trustee, after the death of Malie Kahai (his wife succeeding 
to her interest) took the ground that an absolute title had 
passed and brought proceedings in ejectment against complain- 
ants, whereupon a bill was filed to declare the deed a mort- 
gage and to redeem the same. The Circuit Judge after hear- 
ing decreed that the transaction was a mortgage and that 
complainants were entitled to redeem. 

We hold that the instrument made by Malie Kahai was a 
defeasance. 

By all the authorities a defeasance is an essential requisite 
of a mortgage, and it may be (1) in the conveyance itself, or 
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(2) in a separate writing, or (3) it may exist in parole merely. 
The second method was adopted by the parties and the trans- 
action was fully understood and accepted by the complainants, 
the mortgagee Malie Kahai and her attorney. 

In law the absolute deed and the separate defeasance or 
agreement to re-convey executed at the same time amount to 
a mortgage. 

Pennsylvania courts held that where the “conveyance and 
the agreement to reconvey on payment of the purchase money 
are on their face of even date (which is this case) the trans- 
action is necessarily a mortgage and that parole evidence of a 
different understanding by the parties will not be received 
to convert it into a conditional sale.” Kerr v. Gilmore, 6 
Watts (Pai 405. Brown v. Nickle, 6 Pa. St. 890. But 
while it is not necessary in this case to go as far as this, it seems 
to us that it was prima facie a mortgage and it was hardly 
necessary for the complainants to show by parole that they 
were persuaded by the mortgage to take the defeasance by a 
separate instrument on her assurance that she considered it 
a mortgage. But proofs were adduced before the Circuit 
Judge and they showed that the grantors continued in posses- 
sion, that the consideration was inadequate, the land being 
worth many times more than the amount of money paid, that 
interest was charged, and that the full understanding of both 
parties was that the transaction was intended to be a mortgage 
and not a conditional sale. These facts would be sufficient to 
establish a defeasance by parole if the defeasance was not in 
writing. Campbell v. Dearborn, 109 Mass. 130. It made 
no difference that the time of repayment had been allowed to 
pass. Once a mortgage always a mortgage, and the mortgagor 
is allowed to redeem. Bayley v. Bayley, Admr., 5 Gray 512. 
We remark that courts look with disfavor upon the method 
of making the defeasance by a separate instrument. It is liable 
to be used to the prejudice of the mortgagor (as in this case). 
Lord Chancellor Talbot said “they always appear with a face of 
fraud.” Cotterell v. Purchase Cus. Temp. Talbot, 61, cited 
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in 1 Jones, Mortgages, Sec. 243, and also Baker v. Wind, 1 
Ves. Sr. 160. We should discourage the practice. 

Cases on this subject may be found cited in Jones, Mort- 
gages, Secs. 241 to 255. 

The decree appealed from is affirmed with costs. 

J. M. Monsarrat, for complainant. 

Magoon & Edings, for respondent. 


C. BOSSE, Assignee in Bankruptcy of J. A. AFFONSO v. 
MANOEL BRANCO and J. A. AFFONSO. 


APPEAL FROM CIRCUIT JUDGE, Firsr CIRCUIT. 
SUBMITTED Jux 2, 1896. Decipep Jury 9, 1896. 


Jupp, C.J., EREAR, J., AND Crrcurr JUDGE PERRY, SITTING IN 
PLACE OF Mr. Justice WHITING, DISQUALIFIED. 


A mortgage was made, recorded and delivered to an antecedent cred- 
itor by a person who soon after became bankrupt. The mortgagee 
had no reasonable cause to believe his mortgagor to be insolvent 
or bankrupt, or to be contemplating insolvency or bankruptcy, and 
was a bona fide purchaser for a good consideration. 


Held, the conveyance was good as against the assignee in bankruptcy. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a bill in equity brought by the assignee in bank- 
ruptey of one J. A. Affonso to cancel a mortgage of land which 
is situated in Honokaa, Hawaii, held by the bankrupt under 
Royal Patent (Grant) Number 1073 and known as the “Affon- 
so Store Premises.” The mortgage was given to one Manoel 
Branco under the following circumstances. Mr. Affonso, being 
a Portuguese storekeeper at Honokaa doing quite a large 
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business and having begun a coffee plantation, desired to bor- 
row some money for his business. He learned through a mutual 
friend that one Manoel Branco, also a Portuguese, living at 
Laupahoehoe, some twenty miles distant, had some money to 
lend, and with his friend proceeded there and borrowed the 
money, $400, giving his receipt therefor, promising to secure 
its payment by a mortgage on his store premises at Honokaa 
as soon as he could get some person to draft the papers. Mean- 
while he deposited his title deeds with Mr. Branco and went 
back to his home. This was on the 12th August, 1893. Affon- 
so was then doing a good business; his credit was good and his 
principal creditor at Honolulu, Messrs. H. Hackfeld & Co., 
considered him one of the most responsible country storekeepers. 

Affonso agreed to pay 8 per cent. per annum interest on the 
$400 every six months, but Branco preferred to leave it to be 
paid at the end of two years when the principal would be due. 
After a while business became dull and Affonso, though he 
had reduced his debt to H. Hackfeld & Co. from $5000 to abont 
$2000, made less frequent remittances to them, being unable 
himself to collect promptly the debts owing him by plantation 
hands and homesteaders. 

Affonso says that he was also embarrassed by having bought 
out a partner in another store in Hamakua, and that he sold 
his coffee plantation to pay debts with the proceeds at a loss of 
$1000. In the latter part of 1894 he was pushed by H. Hack- 
feld & Co. for payment of the balance of his debt to them; a 
suit and execution were threatened and he was advised to go 
into bankruptcy by an employe of this creditor. He went into 
bankruptcy on December 31, 1894. Not long before this he 
employed an attorney and notary to draft the mortgage in 
Question to Branco to secure the sum he had borrowed, had 
it dated the 12th of August, 1893, the date of the loan, 
acknowledged it on the 22d November, 1894, and had it 
recorded and then delivered it to Branco. Branco says 
he had no notice of Affonso’s insolvency nor any reasonable 
grounds for believing him to be so. Affonso says he never gave 
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Branco any reason to think he was insolvent. This testimony 
is not disputed. 

It appears to us that the conveyance was made to a bona fide 
purchaser for value, Branco, who had no reasonable cause to 
believe his mortgagor to be insolvent or bankrupt or to be in 
contemplation of insolvency or bankruptcy. The statutory ex- 
ception is complied with. See Chap. 35, Sec. 14, Laws of 1884. 
Tt may be that Affonso, finding that he was liable to be forced 
into bankruptcy, wished to prefer his fellow countryman and 
save him from loss by taking all these steps to secure him, but 
Branco, his creditor, had no knowledge of these circumstances. 
The conveyance was to secure a bona fide debt and was not a 
voluntary conveyance, though Affonso was not pressed to make 
it by Branco, who felt himself safe and had no cause to suspect 
that he was not secure. It was executed and delivered in ful- 
fillment of the promise made at the time of the loan, to wit, in 
August, 1893. 

Assuming that the mortgage, though dated August 12, 1893, 
created no lien on the property from that date and that the 
deposit of the title deeds created no lien, and treating the con- 
vevanee as made on the 22d November, 1894, and establishing 
the lien only from that date, Branco was, by all the evidence, 
u bona fide purchaser within the exception of the statute. Even 
if Affonso made a fraudulent preference by the conveyance, 
Branco did not participate in it, nor was he aware that such 
preference was thereby accomplished. The evidence even 
shows, it seems to us, that he had at the time of the delivery 
of the mortgage every reason to believe that Affonso’s financial 
condition was sound, and therefore his mortgage is good as 
against the complainant in this case. 

The decree appealed from is reversed and the bill dismissed 
with costs. 

L. A. Dickey, for complainant. 

L A. Thurston, for defendants. 
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JAMES J. BYRNE v. JOHN ALLEN, HENRY ALLEN, 
HENRY RHODES and W. H. LAMBERT, partners 
under the name of the PORT ANGELES RED CEDAK 
SHINGLE AND LUMBER COMPANY, Defendants, 
and A. FEEK, Garnishee. 


EXCEPTIONS FROM CircuIT Court, First Circuit. 
SUBMITTED JUNE 27, 1896. DicipepD JuLy 9, 1896. 


Jupp, C.J., FREAR, J., AND Circuit Jup@e PERRY, IN PLACE OF 
WHITING, J., DISQUALIFIED. 


A decision of tke court, jury waived, like the verdict of a jury, is to 
be supported unless error is clearly shown; and bills of exception 
are to be taken most strongly against those making them, 


It cannot be inferred that the trial court, jury waived, overlooked an 
issue of fact, where it has made a general finding which can be 
sustained by the evidence, although it has not expressly referred 
to the issue in question, and has expressly referred to other issues, 
the record not showing otherwise that the court did in fact over- 
look the issue. 


OPINION OF THE COURT BY FREAR, J. 


This case came here on two bills of exceptions, in passing 
upon which the court, among other rulings, ordered a new 
trial upon one branch of the case, on the ground that a material 
issue of fact, relating to plaintiff’s status as a domestic creditor 
or otherwise, had been overlooked by the trial comt. (See 
decisions ante, pp. 325, 327.) Plaintiffs counsel thereupon 
contended that the point, whether the issue in question had been 
overlooked by the trial court, had not been raised or argued in 
this court, and that therefore he was entitled to be heard upon 
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that point under the provisions of Section 57 of the Act to Reor- 
ganize the Judiciary Department. We think this contention cor- 
rect, although we must confess that it was difficult to say from the 
record and arguments of counsel precisely what questions were 
to be regarded as submitted for the consideration of the court. 
Having now heard counsel on both sides upon this point, we are 
of the opinion that the record is such as not to sustain the infer- 
ence that the issue in question was overlooked by the trial court. 
It is true no express finding was made thereon, and express find- 
ings and rulings were made upon other specific points, besides 
the general finding for the plaintiff. But a decision of the court, 
jury waived, is of the nature of a jury verdict and must be sup- 
ported unless ertor is clearly shown, and bills of exceptions, like 
pleadings or conveyances, are to be taken most strongly against 
those making them. In this instance the express specific findings 
and rulings were correct, and there was a general finding for 
the plaintiff which can be sustained by the evidence. The excep- 
tions taken must be considered as raising the question whether 
the general finding was contrary to the law and the evidence, 
rather than the question whether the trial court failed to con- 
sider the issue in question at all. Whether he did in fact consider 
it though not expressly referring to it, or whether he considered 
it waived in view of the fact that no attempt was made to meet 
the plaintiff’s affidavit relating thereto, there being already 
against this only the unsworn allegation relating thereto in the 
receiver’s petition, or whether the issue was in fact overlooked, 
we cannot say from the record. We can only say that it is not 
clearly shown by the record that the issue was overlooked, and 
the exceptions do not clearly raise the question. 

The order for a new trial upon this phase of the case is re- 
versed; and we are informed that the plaintiff has remitted the 
sum named by the court to be remitted as a condition for avoid- 
ing a new trial on the other branch of the case, thus making any 
new trial at all unnecessary. 

A. 8. Hartwell, for plaintiff. 

L. A. Dickey, for receiver and garnishee. 
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EMMALINE M. MAGOON, J. A. MAGOON, her husband; 
NANCY L. MeSTOCKER and F. B. McSTOCKER, her 
husband; JULIA H. JOHNSTONE and ARTHUR 
JOHNSTONE, her husband; ALICE LILIAN HUTCH- 
INSON, BESSIE R. AFONG, CAROLINE B. AFONG, 
HELEN G. AFONG, ALBERT F. AFONG (minor), 
MARTHA M. AFONG (minor), MELAINE B. AFONG 
(minor), HENRY F. AFONG (minor), minors appearing 
by L. A. DICKEY, Guardian ad litem, v. JULIA O. 
AFONG, MARIA K. HUMPHREYS nee AFONG, and 
A. S. HUMPHREYS, her husband, and W. F. ALLEN, 
Trustee. 


APPEAL FROM Circum Junek, First Circurr. 


Supmirrep June 24, 1896. Drogen JuLy 9, 1896. 


Jupp, C.J., Freak axb Wuitine, JJ. 


Tne Circuit Judge having sustained a demurrer to a bill in equity 
for want of necessary parties and on other grounds, this court, 
sustaining the ruling as to necessary parties, sends the case back 
to the Circuit Judge for amendment as to parties, and without 
prejudice to the new or the present parties to further appeal after 
hearing on the other grounds upon which the Circuit Judge sus- 
tained the demurrer. 


OPINION OF THE COURT BY JUDD, C.J. 


The bill herein was filed in the Circuit Court, First Circuit, 
on the 11th of last March. It prayed for an accounting, the 
appointment of a receiver, ete. The case involved the construc- 
tion of two certain deeds of trust made by Mr. C. Afong, the 
father of the complainants and husband of the principal re- 
spondent. 
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Demurrers were interposed which alleged, inter alia, that 
Mr. C. Afong was a necessary party; also that Mrs. Henrietta 
C. Whiting and Tony Afong, children of the said C. Afong, 
were necessary parties. All these are absent from this country. 
Other grounds of demurrer were made, which raised questions 
not now necessary to consider, and the construction of the trust 
deeds as to the ownership of the surplus income from the trust 
fund, and the decision upon this point would determine the 
question of respondent’s liability to account. The court 
below sustained the demurrers on all the points, finding C. 
Afong, Mrs. Henrietta C. Whiting and Tony Afong necessary 
parties, and that the surplus income was Mrs. Julia C. Afong’s, 
and allowed the complainants to amend and file an amended 
bill in compliance with its decision. The complainants appealed 
to this court. 


On the case coming up for argument, the complainants moved 
to have the case continued until the next term of the court, 
which motion this court, after argument, denied. The com- 
plainants then filed an abandonment of their appeal against the 
decision sustaining the demurrers, that Mr. Afong, Mrs. Whiting 
and Tony Afong were necessary parties, and accepted the de- 
cision of the lower court on this issue, but without prejudice to 
their appeal upon all other issues raised by the demurrers and 
decided adversely to them below. 

We find here an anomalous condition of affairs. There 
are conceded on all sides to be necessary parties to this litigation, ` 
whose interests are involved and who are not made either parties 
complainant or respondent herein, and who have had no oppor- 
tunity to be heard upon the matters decided by the lower court. 
This court cannot undertake to hear and determine questions 
affecting the interests of these absent persons unless they ate 
made parties and have had an opportunity to come into court. 
The Circuit Judge should allow the complainants to amend their 
complaint by adding the parties found to be necessary, without 
prejudice to complainants’ right of appeal upon the other sub- 
stantial questions raised upon the deeds of trust. To require the 
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complainants to amend their bill by alleging therein the court’s 
construction of the deeds of trust, as indicated in its decision, 
could not have been intended by the lower court in requiring 
in its decree that the amendments should be made “in compli- 
ance with the decision rendered herein.” 

We hold that the case should be sent back to the Circuit Court, 
First Circuit, with the direction to allow the bill to be amended 
by making Mr. C. Afong, Mrs. Henrietta C. Whiting and Tony 
Afong parties, and that they be allowed to be heard by the said 
court, if they shall so desire, with leave to take such appeal 
from the decision to be made by the court as they may be ad- 
vised, without prejudice to the right of the present complainants 
to thereafter present their appeal before this court upon all 
questions raised other than the non-joinder of the parties. 

Decree accordingly. 

Costs of this appeal to be paid by complainants. 

We call attention to the fact that Mary Afong, who first ap- 
peared by a next friend, has had her name stricken from the 
bill as party complainant, and is not a party at present. 

Kinney & Ballou, for complainants. 
Hartwell, Thurston & Stanley and A. G. M. Robertson, 
for respondents. 
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JOSEPH VIERRA v. GULSTAN F. ROPERT, Bishop of 
Panopolis, V.A., and EMIL WERY. 


Moron. 
SUBMITTED JUNE 24, 1896. DecipED JuLy 9, 1896. 
Jupp, C.J., FREAR axb Warme, JJ. 


Following Kenway v. Notley, 5 Haw. 123, the Court declined to allow 
a re-argument. 


OPINION OF THE COURT BY WHITING, J. 


This cause was heard on appeal at the March term, 1896, 
of the Supreme Court, and a decision filed affirming the decision 
of the Circuit Judge in favor of defendants. Now at this June 
term the plaintiff moves for re-argument for the following 
reasons: 


First—That the order of judgment was improvidently granted 
under a mistake and misapprehension as to the facts of the case 
apparent in the record. 

Second—That the fraud and imposition practiced upon the 
plaintiff and appellant by the respondents in this case, as appears 
of record, have been overlooked by the court in the considera- 
tion of the case. 

Third—That the decision as rendered does not afford the relief 
which the facts in the case warrant as appears from the face of 
the record. 

Fourth—That courts of equity having a more perfect means 
of doing complete justice, and having assumed jurisdiction and 
heard this cause as in equity, the record shows that this court has 
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applied the technical rules of law to a contract and the circum- 
stances surrounding it which should only have been considered 
by the liberal rules of equity in the spirit of justice. 

Fifth—That the many fraudulent acts, omissions and silence 
of the respondents as appears of record in the above entitled 
cause renders the decision as announced by the court distinctly 
against equity and good conscience, and not supported by the 
facts in the record. 

Sixth—That the court omitted to consider the allegations of 
fraud and estoppel raised in the case as appears by the record. 

Seventh—That the “seven promises, oral and written, made 
at different times during a long period of years, and varying in 
their terms,” referred to in the decisions of the Supreme Court, 
should have been construed together, as they were so blended 
and interwoven that they became but the aliquot parts of one 
general transaction, having in view but one price of land and all 
the same parties and the Wery lease, became the confluent from 
-which the value of the land was established, as appears on the 
face of the record in the cause, to which should have been added 
the mendacious fraud which estops the respondents from taking 
advantage of their own wrong. On June ist, 1895, the lease 
should have been made to Joseph Vierra, instead of Wery, at 
$50 per month, and the failure of this court to pass upon the 
question of fraud, estoppel, part performance and deceit, all of 
which are abundantly set out in the record, leaves the questions 
properly raised by the record unsettled and the case without a 
decision that is of any value. 

Eighth—That in view of the seven objections assigned in 
this motion for a stay of proceedings and for a re-argument 
of the above entitled cause, it is manifest that error hath hap- 
pened to the great damage of the said plaintiff and appellant, 
as by the decision of this court appears. 

Wherefore, the plaintiff and appellant respectfully prays this 
court that the remittitur may be recalled and that all the 
proceedings in the case in the Fourth Circuit Court be ordered 
stayed, and that the cause may be placed upon the calendar for 
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re-argument. That error, if any hath been, shall be duly cor- 
rected, and full and speedy justice done to the parties aforesaid 
in this behalf. 

The rule as to granting a rehearing adopted by this court is 
as follows: 

“In general, except where a decision is in conflict with an 
express statute or with a controlling decision to which the atten- 
tion of the court was not drawn, a motion for re-argument 
should be founded on papers showing clearly that some ques- 
tion decisive of the case, and duly submitted by counsel has 
been overlooked by the Court.” 

Wundenberg v. Campbell, 9 Haw. 211. 
Ung Wo Sang Co. v. Alo., 7 Haw. 308. 
Kenway v. Notley, 5 Haw. 123. 

At the hearing of the motion for re-argument, the Court re- 
quested counsel to specify particularly the point or points he 
relied upon to bring the case within the foregoing rule and a 
review be had. Counsel for plaintiff stated that he relied upon 
part performance; that permanent improvements had been made 
upon the premises in pursuance of the contracts and oral prom- 
ises made. 

This exact question we have fully considered in our decision, 
and we reiterate that in relieving a party who relies upon part 
performance of an oral agreement, such oral agreement must 
be distinctly proved, and that the acts of part performance were 
made in reliance upon and in pursuance of such agreement. 
The plaintiff did not so prove, as we have heretofore decided. 

All the matters set forth in the motion were fully considered 
by this court before rendering its decision, and in its opinion all 
matters and points raised, that were vital and decisive of the 
cause, were commented npon by the court, and in its given 
opinion this court found that no contract was proven which a 
court of equity could specifically enforce, and also that the 
plaintiff had not made any permanent improvements in pur- 
suance of any alleged contract which would entitle him to any 
relief in this cause. 
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The points set forth in the decision are decisive of the cause 
in equity, and we are now of opinion that there is no good 
ground for granting a re-argument. 

Each and all of the eight reasons for a re-argument, set forth 
in plaintiff’s motion, are general and contain no new points 
which can affect the results arrived at in the decision rendered, 
which sets forth clearly, in our view of the cause, good and 
sound grounds absolutely decisive of the merits of plaintifi’s 
claim, and, such being the case, this court need proceed no fur- 
ther in expressing its views upon questions raised and argued 
so fully as all grounds of the motion were at the hearing of the 
merits of the cause before us, and which, as before stated, would 
not alter or affect the result. 

A re-hearing is denied. 

G. F. Little, for plaintiff. 

F. M. Wakefield and P. Neumann, for defendants. 


GEORGE TITCOMB v. J. M. NAEOLE. 


APPEAL FROM CIRCUIT Court, Firrn Circuit. 


SUBMITTED JUNE 24, 1896, Decipep JuLy 9, 1896. 


Jupp, C.J., Frear anD Wuitine, JJ. 


On an appeal on points of law, the certificate of the magistrate not 
containing any points of law, the appeal is dismissed. 


OPINION OF THE COURT BY WHITING, J. 


A trial was had before the District Magistrate of Hanalei, 
Kauai, and judgment rendered for the plaintiff. The defendant 
appealed to the Circuit Court, jury waived, and in his notice 
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of appeal simply states that it is on questions of law, and does 
not specify the points raised. The certificate of the District 
Magistrate states that the defendant appeals on questions of 
law, but does not set them forth, nor do they appear in” the 
record. 

The Circuit Court dismissed the defendant’s appeal on the: 
ground that no points of law were certified by the District 
Magistrate, and confirmed the judgment of the Magistrate. 

The Circuit Court was right in its decision. The defendant 
not taking a general appeal but confining his appeal to ques- 
tions of law, he must have those questions properly certified 
by the Magistrate, otherwise there is nothing for the Appellate 
Court to consider and determine. 

Judgment of the Circuit Court affirmed. 

Magoon & Edings, for plaintiff. 

E. Johnson, for defendant. 


PILIPO HAAE v. KULUWAIMAKA. 
APPEAL FROM Circuit Court, Ton CIRCUIT. 
SUBMITTED JUNE 24, 1896. Dectpep JuLy 9, 1896. 


Jupp, C.J., Freak anb WurrTine, JJ. 


There being no bill of exceptions, the motion to place the case upon 
the calendar for the purpose of dismissing the alleged appeal is 
allowed and the case ordered dismissed. 


OPINION OF THE COURT. 


Judgment was ordered for the plaintiff at the April term, 
1896, of the Circuit Court, Third Circuit, and defendant at 
that court moved for a new trial, which was refused, and de- 
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fendant excepted, but failed to embody his exceptions in any 
bill of exceptions. The clerk of the Circuit Court certified the 
record to this court improperly, as there was no bill of excep- 
tions. 

The plaintiff moved the case on the calendar for the purpose 
of moving the dismissal of the alleged appeal, and we now allow 
the motion and order the case dismissed, and the judgment of 
the Circuit Court stands. 

P. Neumann, for plaintiff. 

J. K. Kaulia and J. M. Kaneakua, for defendant. 


J. F. HACKFELD, JULIUS HOTING and HERMAN 
FOCKE, Assignees of W. S. Luce, v. F. LUDOVICO. 


EXCEPTIONS FROM Circuit Court, First Crrcutt, 
SUBMITTED June 27, 1896. Decipep Juny 14, 1896. 


JUDD, C.J., FREAR, J., AND J. A. Magoon, Esq., A MEMBER OF 
THE BAR, SITTING IN PLACE OF WHITING, J., DISQUALIFIED. 


Where an execution was issued and returned satisfied, and thereafter 
it appeared that the execution was issued by mistake of the clerk 
for a smaller amount than the judyment, the court may, on notice 
and motion, allow an alias execution to issue for the balance of the 
judgment. 


OPINION OF THE COURT BY JUDD, C.J. 


The defendant appealed from a judgment against him in the 
District Court of Honolulu to the Circuit Court, First Circuit, 
jury waived, where judgment was rendered against him on 
the 17th August, 1895. Judgment was entered up by the clerk 
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on 2d September, as of the August term, for $296 damages, 
$94.35 interest and $26.75 attorney’s costs, and the execution 
should have issued for $417.10, the total of these amounts, 
whereas the clerk, looking at the wrong docket, issued on the 
19th December, 1895, execution for $341.80 only. The ex- 
ecution was returned by the marshal, satisfied, before the error 
was discovered. On the 24th March, 1896, the plaintiffs moved 
before the Circuit Judge for an alias execution for the balance 
of the judgment, $75.30 and costs. Notice was served on de- 
fendant’s attorney and a hearing was had on the ist April, 
upon the affidavits of plaintiffs’ attorney and the clerk, and it 
appearing to the court that the original execution was for a 
wrong sum, on the 4th April it granted the motion, costs to 
be paid by plaintiffs. Exceptions were taken by defendant to 
this court. 

We find no error here. “The issuing of an alias writ is no 
doubt always within the province of the court while the judg- 
ment continues in force.” Freeman on Executions, Sec. 52. 
The case before us is not like that cited by defendant’s counsel, 
where the execution issued for the proper sum and the plaintiff 
directed a levy for a smaller sum, and the court refused to issue 
any further writ. People ep rel. Ransom v. Onandaga C. P., 
3 Wend. 331. Whereas in this case the execution was issued 
for the wrong sum by the mistake of the clerk, the propriety of 
ordering a second writ is indisputable. See Freeman, Secs. 53 
and 54, even where a satisfaction of judgment has been en- 
tered. 

The doctrine is, as laid down in Wilson v. Stilwell, 14 Ohio 
St. 467, that every court has control over its process, and of 
entries upon its records, and where process is irregularly issued 
the court has power to inquire into it and correct the error. 
The practice is quite uniform to do this on motion. 

The exceptions are overruled. 

Kinney & Ballou, for plaintiffs. 

A. Rosa, for defendant. 
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KAULUKOA and PETER NUNES, her husband, MAKA- 
ONT (w) and HENELE KUALI v. YIM QUON. 


Exceptions FROM Circuit Court, First CIRCUIT. 


SuBMITTED JuLy 1, 1896. Decipep JuLy 14, 1896 


Jupp, C.J., Freak anb Waina, JJ. 


Undisputed testimony that two deceased persons were sisters is suf- 
ficient to prove inheritable blood between them, without special 
proof of the marriage of their parents. 


OPINION OF THE COURT BY FREAR, J. 


Ejectment for 3 acres and 1.71 chains of land covered by 
R. P. 6813, L. ©. A. 3986, at Kaluapuhi, Kaneohe, Oahu. 
At the trial the plaintiffs disclaimed as to one undivided half 
and obtained a verdict for the other undivided half of the land. 
The defendant excepted to the verdict as contrary to the law 
and the evidence and gave notice of a motion for a new trial. 
Subsequently he filed a motion for a new trial without setting 
forth any grounds therefor. This motion was denied and 
defendant took exception to the denial, and now comes here 
on a bill of exceptions which also fails to show any grounds 
upon which a new trial is sought. There is, therefore, strictly 
speaking, no question of law presented to the court for its 
decision. But Mr. Neumann, who came into the case for the 
defendant in this court, raised the point in argument that one 
portion of the plaintiff’s supposed chain of title was not sus- 
tained by the evidence, and as plaintiff’s counsel consent to 
have this point considered by this court, we will pass upon it. 
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It is agreed that Hueu was the patentee of this land; that 
the land descended upon his death to his wife, Kane- 
alai, and upon her death to her sister, Kiha. The 
question in issue is whether upon Kiha’s death the land de- 
scended all to her husband, Kaanaana (through whom the 
defendant claims), or one-half to Kaanaana and the other half 
to the alleged sister, Kahaku, of Kiha’s deceased mother, 
Kaukaliu (the plaintiffs claiming through Kahaku). The de- 
fendant contends that there is no evidence of inheritable blood 
from Kaukaliu to Kahaku, because the marriage of their par- 
ents was not proved. Two witnesses testified, on direct and 
cross-examination, that these two persons were sisters. This 
naturally means sisters of the whole blood, that is, that they 
were from the same parents. The presumption is that they 
were legitimate children, and therefore that their parents were 
married. No attempt was made to impair the force of this ` 
testimony, and no exception was taken to the charge of the 
court which expressly and specifically submitted this point to 
the jury upon the evidence. Under the circumstances the jury 
were justified in finding this issue for the plaintiffs. 

The exceptions are overruled. 

Magoon & Edings, for plaintiffs. 

Paul Neumann, E. P. Dole and G. A. Davis, for defendant. 
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EDMA G. TROUSSEAU v. BRUCE CARTWRIGHT and 
HUGH McINTYRE, Executors of the will of GEORGE 
P. TROUSSEAU, deceased. 


EXCEPTIONS FROM Circuit Court, First CIRCUIT. 
SUBMITTED APRIL 1, 1896. DeEcipED JuLy 16, 1896. 


Jupp, C.J., FREAR, J., anD E. P DoLE, ESQ., A MEMBER OF THE 
BAR, IN PLACE OF MR. JUSTICE WHITING, DISQUALIFIED. 


The condition in a contract to pay money “when my circumstances 
allow and as soon as they allow” is fulfilled by evidence that the 
promissor was in receipt of money over and above his reasonable 
expenses, with which he could pay. 


The fact that the executors of such promissor had not assets to pay 
in full the sum contracted for by their decedent does not show 
that the condition of ability to pay in the testator’s life-time was 
not fulfilled. 

A contract contemplated money to be paid in installments, conditioned 
upon ability to pay; evidence of ability to pay part of the sum con- 
tracted to be paid is a fulfillment of the condition. 


OPINION OF THE COURT BY JUDD, C.J. 
(FREAR, J., Dissenting.) 


At the term of this court held in September, 1895, in over- 
ruling a demurrer we decided many points of law raised and 
sent the case back to the Circuit Court, First Circuit, for trial. 
The case came on for trial in December last before Circuit 
Judge Magoon, jury being waived, who, on January 7th last, 
filed his decision disallowing the principal sum sued for, but 
giving judgment for the annual payments stipulated to be in 
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lieu of interest. The contract sued upon is an agreement in 
writing, made in 1882, between the late Doctor Trousseau and 
the plaintif, who was alleged to be his “separated wife,” by 
which Doctor Trousseau (defendante decedent) admitted as 
absolutely correct the claims and demands proved by Madame 
Trousseau on the 11th March, 1882, amounting to 150,865 
francs and 50 centimes, of which he engaged to pay imme- 
diately 20,000 francs, and also on the ist January of each 
year thereafter, beginning January 1, 1884, a sum equal to 
5,000 francs to be remitted by the French Consul to Madame — 
Trousseau, in Paris, and to be regarded as interest on the cap- 
ital remaining of 130,865 francs and 50 centimes. Mons. 
Trousseau then engaged, “if his circumstances allow and as 
soon as they allow him to discharge the total amount of his 
debt to Madame Trousseau, by paying over to her the capital 
which will remain due to her.” There is also a provision that 
“as soon as this capital is reduced to 100,000 francs, the annual 
sum of 5,000 franes settled as above will decrease in proportion 
as the total debt is extinguished,” Ze, Another provision is 
that as soon as the first installment of 20,000 francs is paid 
Madame Trousseau was to discontinue a case then pending in 
our court against Doctor Trousseau for a larger amount. 
(This sum was paid and the case was discontinued.) The last 
provision is that the articles of agreement should be performed 
in good faith by both parties, and in the event of non-payment 
of any of the sums mentioned at the date when it falls due, 
Madame Trousseau will be at liberty to renew proceedings 
upon the mere information which shall have been given to 
her by the French Consul at Honolulu that. the sum of money 
has not been paid at the date when it falls due. (The agree- 
ment is set out in full in Trousseau v. Trousseau, ante, p. 139. 
The annual payments of 5,000 francs were regularly 
. made until 1st January, 1894, but none was paid thereafter, 
and no part of the principal was paid by Doctor Trousseau 
during his lifetime. 

In order to sustain the conditional promise of Dr. Trousseau 
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that he would pay the principal sum “if his circumstances 
allowed him and as soon as they allowed him,” the plaintiff 
introduced as evidence of his ability to pay the principal sum 
sued for, which reduced from francs to dollars is $26,173, his 
last will and testament, executed March 8, 1894, wherein he 
devised all his property to one Makanoe, a native woman, in 
which he declares: “I die poor, and am only sorry for her sake, 
as I never had any love for money and always had enough.” 
There was also introduced in evidence the executors’ inventory 
of the decedent’s property, showing the liabilities (secured by 
mortgage and otherwise) to be $19,843.61, and the property, 
real and personal, estimated by the executors to be worth 
$35,914.01, which would leave the net assets to be $16,070.40. 
The cost of the decedent’s property is put by the executors 
at $62,317.83, but they estimate the actual value to be, as 
stated, $35,914.01. 

The trial court held that, as it was “extremely uncertain 
whether an estate will realize the expectation of an executor 
entertained several months before the assets have been turned 
into cash,” he could not give a decision based upon such testi- 
mony, and therefore declined to find for the plaintiff the prin- 
cipal sum, but allowed the arrears of the yearly installments 
of 5,000 francs, the sum of $1,158,16, its payment not being 
conditioned upon ability to pay. The plaintiff excepts to the 
finding of the court in disallowing the principal sum. In 
reviewing this case we remark that the trial court was right 
in holding that the promise of Dr. Trousseau to pay the prin- 
cipal was not absolute, but was conditioned upon his cireum- 
stances allowing him to pay it, and that ability to pay must be 
shown as a prerequisite to recovery. But it seems to us that the 
trial court proceeded upon the theory that the test of the 
ability of a promissor, who has died, to pay is the amount of 
assets which he may happen to leave at his death. This is not 
the test. The plaintiff must show that the promissor’s circum- 
stances allowed him to pay. Certainly the existence of clear 
assets, over all liabilities, sufficient to discharge the whole 
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amount, would be evidence, but the converse is not true, 
namely, that the amount of property left by the promissor after 
all his other debts were paid in full, if not sufficient to pay the 
principal sum sued for, is not evidence of his inability to pay 
during his lifetime. 

In discussing the question whether the evidence adduced 
shows ability to pay during the lifetime of Dr. Trousseau, we 
must remember that he declared in the agreement that he owed 
the principal sum; that he promised to perform the agreement 
in good faith, and that he would pay the principal as soon 
as his circumstances would allow him to do so. The agreement 
contemplates payment by Doctor Trousseau of the principal 
by installments, provision being made for the proportional re- 
duction of the yearly payment of 5,000 francs, as soon as the 
capital sum was reduced to 100,000 francs at the rate of 5 
per cent. Whenever the principal debt should be paid the 
interest would cease, it having been reduced proportionately 
as the principal was reduced. Another expression in the agree- 
ment sustains the view that partial payments by Doctor 
Trousseau were contemplated. It is in the latter part of the 
first clause of Article 4, where he engages, if his circumstances 
allow him, Ze, “to discharge the total amount of his debt to 
Madame Trousseau, by paying over to her the capital which 
will remain due to her.” These words “which will remain 
due to her’ would be unnecessary and meaningless unless it 
was contemplated that the principal was to be reduced from 
time to time as the Doctor was able to make payments. No- 
where in the agreement do we find an expression that implies 
that the decedent’s circumstances must allow him to pay the 
principal sum in full at one time, or he be freed from the 
obligation to pay it at all. A person having made such a promise, 
if construed the other way, could easily defeat his liability 
by expending his money or giving it away as fast as he received 
it, in order never to have enough on hand to pay the debt in 
its entirety. 

Now “good faith” would require that where the decedent 
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earned and received sums of money over and above the rea- 
sonable expenses of living of a man in his position, he should 
apply it to the discharge of this obligation. That he was in 
receipt of money over and above his reasonable expenses is 
evidenced by the inventory on file, where, for instance, $10,974 
were shown to have been-expended by him in the purchase 
of 28 ostriches for $7,950, and the remainder of this sum in 
buildings and other equipments of an “ostrich farm.” To say 
the least, the investing of over $10,000 in a new and hazardous 
enterprise is some evidence that Dr. Trousseau’s circumstances 
admitted of his paying at that time something on account of 
the debt he owed Madame Trousseau. 

Another item in the inventory is “Boat House Property”— 
costing $2,075 and consisting of a steam launch, a catamaran, 
two other boats and a naptha whaleboat. By the will of Dr. 
Trousseau it appears that he was paying $25 per month for 
rent of boat house and wages of boat keeper. Indulgence 
in the pleasures of boat sailing, while perfectly proper in a 
person owing no debts, was inconsistent with his obligations 
under the agreement, and is evidence of his ability to discharge 
a portion of his debt under the agreement equal to the amount 
expended on these amusements. 

The will of Dr. Trousseau declares that he “always had 
enough.” An inference from his language would be that he 
always had enough with which to discharge his obligations 
and live comfortably, but from the whole context of the will 
we cannot find that he intended to have this inference drawn 
from this language. The will was drafted by himself and was 
apparently not carefully studied. Other expressions in the will, 
however, as when he directs his executors “to oppose absolutely 
any interference from the French Consulate in my affairs. I 
am a Hawaiian subject and I wish to dispose of my property 
according to Hawaiian law,” and, leaving his property to the 
person above stated, “after all my lawful debts in Honolulu 
are paid,” indicate that the comparatively small amount of 
assets which were left after his debts were paid is no indication 
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that his circumstances would not have allowed him to discharge 
the obligation to Madame Trousseau, but rather that he, being 
able, was not disposed to do so. He was not by the agreement 
to be the judge as to whether his cir¢umstances allowed him to 
pay the obligation in question. 

It seems to us that the trial Judge did not give adequate 
weight to these circumstances. In our minds, this evidence, 
it not being contradicted by the defendants, is evidence that 
the circumstances of defendants’ decedent admitted of his pay- 
ing since the making of the agreement, during his lifetime, of 
the principal sum or some part of it. Now, proof of ability 
to pay a part of the principal sum would be a fulfillment of the 
condition in the agreement to pay, and this being shown to the 
satisfaction of the court, would warrant a judgment for the 
whole amount, and if the property of the decedent be insuffi- 
cient to discharge it and the other debts in full, both it and 
they will have to be paid pro rata by the executors, treating 
the estate as insolvent. 

It seems to us that the agreement obliged the decedent to 
make payments on account of the principal sum from time to 
time as his circumstances allowed him, and that the evidence 
adduced by the plaintiff tended to show that he was thus able. 
A new trial should, therefore, be ordered, on the ground that 
the finding of the court was based upon a misconception of the 
meaning of the contract and a misapplication of the evidence 
to it. 

New trial ordered. 

A. S. Hartwell and W. L. Stanley, for plaintiffs. 

C. Brown and L. A. Dickey, for defendants. 


OPINION OF E. P. DOLE, ESQ. 


The controlling principle is the intent of the parties— 
what did they say?—what did they mean? The contract is 
exceedingly long and very loosely drawn, but upon carefully 
examining it as a whole, it seems clear to me that the parties 
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must have understood and intended that Dr. Trousseau was to 
pay the debt as he could and that a neglect to pay on account 
as his circumstances permitted should render the whole imme- 
diately due. Dr. Trousseau explicitly stated that the justice 
of the claim was beyond dispute, he bound himself to pay it 
if his circumstances allowed and as soon as they allowed, in 
naming the rate of interest he provided that the amount of 
interest should be reduced in proportion as the total debt was 
extinguished, and he agreed that a failure to make the pay- 
ments mentioned when due should render the whole debt due. 
I think it would be a forced, unreasonable and unbusinesslike 
construction of the language Dr. Trousseau used to hold either 
that he bound himself to make payments as often as he had a 
few dollars in excess of his immediate necessities or that he 
reserved the right to accumulate more than one hundred and 
thirty thousand francs before making a single payment. In 
construing a contract the language used (technical words ex- 
cepted) is to have its ordinary and popular meaning unless an 
intention to the contrary plainly appears, and, in determining 
what such meaning is, a court is bound to take judicial notice 
of the established usages of the business world. 

The question what should be considered as substantial pay- 
ment or ability to make one is eliminated from the case, for the 
evidence is undisputed that Dr. Trousseau, if not able to pay 
the entire debt at any one time, was able to pay many thousands 
of dollars. 

For the foregoing reasons I concur in the result reached by 
the Chief Justice. 


DISSENTING OPINION OF FREAR, J. 


I respectfully dissent. The Circuit Court, jury waived, 
found for the plaintiff for the interest, and against the plaintiff 
for the principal sum sued for. The plaintiff excepted “to the 
refusal of the court to find for her or to order judgment for 
her for the principal sum of $26,173 claimed by her in her 
declaration, and to the ruling of the court that the evidence 
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failed to authorize such finding and judgment.” She then 
moved that in place of the judgment ordered for her for the 
interest, judgment be entered for the full sum of the principal 
and interest on the following grounds: 


“1. Decedent’s will, which is in evidence, is prima facie 
evidence that his circumstances allowed him during his lifetime 
to pay said principal sum. 

“2. Defendants’ inventory, which is in evidence, is prima 
facie evidence that decedent’s estate allowed defendants to pay 
said principal sum. 

“3. Defendants by their plea of general issue, have ad- 
mitted assets, and are thereby precluded from claiming any 
benefit from the testator’s conditional promise, or that they 
have not assets with which to pay the principal sum. 

“4, Defendants are obliged by law to pay all the decedent’s 
legal obligations pro rata, except preferred debts, if the estate 
is insufficient to pay them all in full. The principal sum here 
claimed, as acknowledged by decedent in the agreement de- 
clared on, was due and owing by him to the plaintiff. The 
necessity of winding up the decedent’s estate, the statute of 
limitations of claims against the estates of persons deceased 
dispense with and do not require nor permit the postponement 
of plaintiff's claim until it shall appear that after all other 
claims have been paid in full there shall remain sufficient prop- 
erty wherewith to satisfy the plaintiff’s claim.” 

This motion was denied and the plaintiff excepted to the 
denial. 

These are the only exceptions brought here by this bill. 
Plaintiff’s counsel states in his brief that the second exception 
(to the denial of the motion for judgment) is practically the 
same as the first exception (to the refusal to find for the plain- 
tiff for the principal sum, and to the ruling that the evidence 
failed to authorize such finding). It will, therefore, be neces- 
sary to consider only the points raised specifically by the second 
exception. These are four in number. I will first touch upon 
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the third and fourth points—which are not referred to by the 
majority of the court. 

The argument on the third point is that the executors, in 
order to avail themselves of the defense of “nulla bona” or of 
“plene administravit,” should have set it up by special plea. 
Without expressing an opinion as to whether these defenses, to 
be available should be specially pleaded under our statute or 
practice, it is sufficient to say that in this instance the executors 
do not rely on either of these defenses. The plaintiff declared 
on a conditional promise, namely, Dr. Trousseau’s promise to 
pay a sum of money if and as soon as his circumstances allow it, 
and alleged fulfillment of the condition. A general denial was 
a sufficient traverse of the allegation of the fulfillment of the 
condition, and the burden was on the plaintiff to sustain the 
allegation. The fact that the condition happened to be the 
possession of sufficient assets by the decedent did not make it 
different from any other condition precedent, the fulfillment 
of which must be shown. The defense relied on was not the 
affirmative one of “nulla bona,” but a mere denial of the truth 
of a necessary allegation made by the plaintiff. 

The argument on the fourth point is substantially that Dr. 
Trousseau’s death, by rendering impossible the fulfillment of 
the condition precedent, makes it unnecessary to prove fulfill- 
ment; in other words, that the conditional promise became 
absolute upon his death. A promise to pay a sum of money 
upon the happening of an uncertain event, and which remains 
conditional so long as there is doubt whether the event 
will ever happen, does not become absolute when it 
becomes certain that the event will never happen. In re 
Bethell, L. R. 34 Ch. Div. 561, was a case similar to this, in 
which the action was brought after the death of the promisor, 
but the court beld that proof must be made of the promisor’s 
ability to pay during his life. 

As to the first point, I agree with the majority of the court 
that decedent’s will does not show that his cirenmstances allowed 
him during his life to pay the principal sum. 
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As to the second point also, I agree with the majority of the 
court that the executors’ inventory does not show that decedent’s 
estate allowed them, the executors, to pay the principal sum. 
It is true, as contended by plaintiff’s counsel, that the inventory 
is prima facie evidence of such assets as are shown by it, but 
it must be taken as a whole, and, so taken, it shows, “total assets, 
$35,914.01,” and “total liabilities, $19,843.61,” of which lia- 
bilities $15,000 are notes secured by mortgages, and therefore 
preferred claims. Thus, including uncollected accounts as as- 
sets, and without deducting the unsecured claims, there remain 
only $20,914.01, which certainly cannot be said to allow the 
payment of the principal sum, $26,173; and this is the most 
favorable view for the plaintiff that can with any show of reason 
be asked to be taken of the inventory. If the inventory is not 
correct, or if the decedent had been in fact at any time after 
the execution of his agreement able to pay the principal sum, the 
plaintiff should have adduced further evidence to show it. 

It would seem as if there were nothing further to be said, 
except that all the exceptions should be overruled, since all the 
points raised by these exceptions have been disposed of adversely 
to the plaintiff; but the majority of the court have come to the 
conclusion that a new trial should be granted upon considera- 
tion of a point which, so far as I can see, is not raised by the 
exceptions, and under the circumstances I deem it my duty to 
express my views on this point also. 

As I understand it, the majority of the court decide that Dr. 
Trousseau was bound to make payments on account of the prin- 
cipal sum as fast as he could; that failure to pay any amount on 
account when he could, rendered him at once liable for the 
whole principal sum; that the inventory is evidence that he 
could pay something on account during his life, and that as the 
trial Judge did not take this view of the case a new trial should 
be ordered. 

Let us consider these propositions in their inverse order. 
First, that as the trial Judge did not take this view of the case 
a new trial should be ordered. The attention of the trial Judge 
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was not called to this view of the case, and no exception was 
taken to his omission to consider it, and therefore it should not 
be considered by this court. See Norris v. Herblay, 9 Haw. 
514; Byrne v. Allen, ante, p. 338. The trial court ruled as 
a matter of law that ability to pay the principal sum must be 
shown, to which ruling no exception was taken; the exception 
in regard to the inventory was taken to the refusal or failure 
to find as matter of fact that the inventory was sufficient “evi- 
dence that decedent’s estate allowed defendants (the executors) 
to pay said principal sum.” 

Secondly, that the inventory was evidence that Dr. Trousseau 
could pay something on account during his life. I agree with 
the majority of the court that the inventory was evidence of this 
fact; and, for that matter, the will also was sufficient evidence 
of the fact, for it refers to most of the property covered by the 
inventory. But this fact should not be considered on these excep- 
tions, and it is immaterial in view of the law as I find it. 

Thirdly, that failure on the part of Dr. Trousseau to pay some- 
thing on account when he could rendered him at once liable for 
the whole principal sum. I know of no proposition of law to the 
effect that, where one promises to pay a sum of money in in- 
stallments, failure to pay one installment when due makes all 
the other installments or the whole sum due at once. Stipulations 
are sometimes made to that effect, as often in mortgages, but in 
the absence of such stipulation an action lies for such install- 
ments only as are due and unpaid. Whether Article 8 of the 
agreement in question amounts to such a stipulation is a question 
neither raised by these exceptions nor relied on by counsel. If it 
were such a stipulation it would be unnecessary to consider the 
inventory at all, for it is undisputed that one installment of 5,000 
francs expressly provided for in the agreement has not been paid. 
Even if, therefore, Dr. Trousseau was required to make pay- 
ments on account when he could, then judgment could properly 
be given for only such an amount as the evidence shows he 
could have paid; it could not properly be given for the whole 
principal sum upon a showing merely that he could have paid a 
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But, fourthly, I cannot see how the agreement can be con- 
strued as binding Dr. Trousseau to make payments on account 
of the principal sum as fast as he could. There can be no ques- 
tion that the agreement contemplates that payments may be 
made on account, but this is very different from the proposition 
that they must be made. Agreements are often made for the 
payment of a sum of money at a particular time with the privi- 
lege (without the obligation) of paying the whole or a part at 
an earlier date. 

Dr. Trousseau’s only promise in this respect was to pay the 
“total amount” if and as soon as his circumstances allow him. 
This cannot be construed to mean that he must pay “each part,” 
if and as soon as his circumstances allow him. Similar promises 
have often been made, but such construction has never been 
placed upon them. See, for instance, the case of Salinas v. 
Wright, 11 Tex. 572, a case very similar to this, in which there 
was an absolute promise coupled with a similar condition, as 
follows: “I am indebted to John Wright in the sum of one hun- 
dred and forty-eight dollars; which sum I bind myself to pay, 
as soon as circumstances will permit me.” See also In re Bethell, 
L. R. 34, Ch. Div. 561; Mattocks v. Chadwick, 71 Me. 3138; 
Shepherd v. Thompson, 122 U. 8. 239; Bidwell v. Rogers, 10 
Allen 438; Laforge v. Jayne, 9 Pa. St. 412. And in the case 
at bar such construction appears not to have been thought of 
until suggested De a member of this court. 

The circumstances of the case also bear out this view. Madame 
Trousseau had brought an action against Dr. Trousseau upon a 
French claim some fourteen years old. There must have been 
some doubt on both sides as to the result of the suit. The parties 
thought it best to compromise. Dr. Trousseau acknowledged an 
indebtedness of a certain amount and promised to pay part of 
it at once, the balance when his circumstances allowed it, and 
meanwhile a certain amount annually as interest. In considera- 
tion of this, Madame Trousseau agreed to discontinue her suit 
and accepted these promises, part of them absolute, part con- 
ditional, in place of her old claim. If the parties chose to make 
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such agreement they had a right to do so, and cannot complain 
now if they are held to it. One installment of 20,000 francs was 
expressly agreed to be paid at a definite time, immediately; so of 
the installments as interest, annually; but the payment of the 
balance of the principal was expressly made conditional upon 
Dr. Trousseau’s circumstances allowing him “to discharge the 
total amount.” There could have been no doubt that at that 
very moment he was able to pay something more than the exact 
20,000 francs agreed to be paid at once, or that he would very 
soon afterwards be able to pay something on account, and if so, 
he could under the ruling of the majority of the court have been 
sued forthwith, or at least as soon as it could be shown that he 
could have paid something on account and had not done so. This 
would practically deprive him of all benefit of his contract. The 
parties certainly have not during these sixteen years of the con 
tract placed any such construction upon it, namely, that failure to 
pay on account, when able, any amounts (whether large or small) 
would authorize either repeated suits for such sums as could 
have been paid or a suit at once for the whole principal sum. No 
middle ground can be taken, as, for instance, that payments 
must be made, not in small sums as they come in from dav to 

day, but in reasonably large sums from time to time when the 
` accumulations have become large enough to make a substantial 
payment, for there is no criterion to go by for ascertaining when 
the accumulations would be large enough to call for a payment, 
and no such position can be supported by anything in the agree- 
ment. 

Contracts of the kind in question have often been made and 
have often been construed by courts. Two views have been 
taken. One is that the condition is so uncertain as to be void, 
thus leaving the promise absolute and permitting recovery at 
once without any showing of ability to pay. This view is held 
by only a few courts and is certainly against the whole tenor of 
the agreement in question. The other view is that recovery may 
be had only upon showing fulfillment of the condition, namely, 
ability to pay the principal sum. This is the prevailing view. 
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No middie ground has ever been taken elsewhere so far as I 
have been able to ascertain. 

Where a just debt exists the court will endeavor to grant relief 
if possible, but courts are bound to decide according to estab- 
lished rules of law and agreements as made by the parties them- 
selves, and to deny relief sometimes in particular cases where 
they would prefer to grant it, as sometimes where a just debt has 
become barred by the statute of limitations. In this particular 
case as it comes to this court I do not see how the plaintiff can 
prevail. This is not holding that she has no remedy at all, but 
only that she cannot prevail in this particular case upon this 
particular question. 

It is argued that it is “an astonishing proposition that the 
plaintiff can have her interest money and not the principal.” 
This may be quite true where, as appears to be the case here, the 
interest sued for and allowed is not one of the installments of 
5,000 francs expressly agreed to be paid as interest in Article 3 
of the agreement, but is damages for the detention of the prin- 
cipal sum from the time when the principal sum was supposed, 
but not found by the court, to be due. The logical conclusion 
under these circumstances would be, not to make another error 
by allowing the principal sum, but to correct the first error by 
disallowing the interest. This cannot, however, be done on this 
bill of exceptions, as the plaintiff did not except to the allowance 
of interest. If the interest sued for and allowed were that pro- 
vided for in the agreement, it would of course not be astounding 
to allow it without the principal, for, as above stated in regard 
to an installment of principal, it is proper to sue for an install- 
ment of interest when due, without suing for the principal, for 
in such cases failure to pay the interest when due does not render 
the principal due or authorize judgment for it. 
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H. A. WIDEMANN v. E. B. THOMAS. 


EXCEPTIONS FROM Circuit Court. First CIRCUIT. 


SUBMITTED JuLy 6, 1896. Dronen Joe 22, 1896. 


Jupp, C.J., Frear anb WHITING, JJ. 


(1) Failure to pay the stamp duty on articles of association of a joint 


stock company does not affect the validity of the incorporation 
of the company, 


(2) When a corporation acts de facto and exercises corporate powers, 


the question whether it exercises such powers lawfully cannot be 
litigated between private parties. 


(3) Description of mortgaged property by reference to the conveyances 


can be made certain by production of such conveyances. 


(4) A written guaranty was made by defendant guaranteeing payment 


of the mortgage in question. Held, the guaranty was admissible in 
evidence against defendant’s objection. 


(5) A resolution of the corporation authorizing the negotiation of a 


loan to meet present exigencies and the pledging of the property 
of the company is admissible in evidence though the amount to be 
borrowed was not stated. 


(6) An attempted distraint by a landlord of goods of one party for 


rent due from three distinct parties, not apportioning the rent, is 
invalid. 


(7) The statute of distraint (Compiled Laws, p. 278) does not authorize 


the seizure of goods of a stranger on the premises, 


(8) A distraint is not valid as against a lienor by mortgage by merely 


announcing to the tenant in possession that the goods were seized 
for rent, and by taking a duplicate key of the premises, leaving 
the goods in uninterrupted possession and use of the tenant, and 
not putting a keeper in charge of the goods. 


(9) A sale of goods alleged to be distrained, after the expiration of 


fourteen days’ public notice of sale, is not a compliance of the 
statute, which requires fifteen days’ notice of such sale. 
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OPINION OF THE COURT BY JUDD, C.J. 


This is a bill of exceptions bringing up exceptions taken by 
defendant to certain rulings made by Circuit Judge Perry in the 
trial of the case heard by him, jury waived, at the last May term, 
and also exceptions to the findings of fact and rulings of law 
made. The case is replevin by the plaintiff, mortgagee, of the 
printing presses, type and other machinery, being the plant of 
the “Holomua Publishing Company, Limited,” to recover the 
value of the articles so mortgaged, unlawfully converted by 
defendant. The court found the following facts: The mortgage 
was made and delivered by the proper officers of the company 
upon authorization of its stockholders, to secure the loan of $500, 
on the 29th May, 1894. The loan in question was further se- 
cured by a guaranty in writing of same date as the mortgage 
and note. Defendant was one of the guarantors. About the 
1st November, 1894, Mr. J. A. Magoon, on behalf of the land- 
lord of the “Holomua Publishing Company, Limited,” went to 
the office of the company and informed the parties in possession, 
being the officers of said company, that he distrained the goods 
in question for rent; thereupon one of the keys of the said prem- 
ises was delivered to Mr. Magoon—the manager of the company 
keeping the other, and the company continued to use the goods 
as theretofore. This was done in pursuance of a paper dated ist 
November, 1894, and signed “Holomua Publishing Co., Ltd. 
By A. P. Peterson, Board of Managers, Edmund Norrie, Vice- 
President,” as follows. 

“Whereas the Holomua Publishing Company is indebted to 
S. ©. Allen in the sum of eight hundred dollars for rent of 
premises on King street, in block known as Thomas block, 
wherein its publishing business is carried on to October 31st, 
1894; and, 

“Whereas, said Holomua Publishing Company is unable to 
pay the said rent; and, 

‘Whereas, said S. C. Allen has taken proceedings to distrain 
the goods, chattels, effects and plant situate and kept in said 
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building, which includes the goods, chattels, effects and plant of 
the Elele Publishing Company; and, 

“Whereas, the said Holomua Publishing Company desires to 
avoid the expense of removal of said property, and desire ex- 
pressly to waive the requirements of tlie statute in that respect, 
and desire to permit the sale under distraint proceedings to take 
place in the said premises as though said goods had been removed. 


“Now, therefore, these presents witness that the said premises 
are hereby surrendered to said S. C. Allen by said Holomua 
Publishing Company, and all right and claim thereto is hereby 
by the said company relinquished, and the said S. ©. Allen is 
hereby declared to be in possession thereof. Said S. C. Allen is 
hereby specially authorized and empowered to sell the goods, 
chattels, effects and plant now situate and kept in said premises 
as aforesaid, and the same is hereby acknowledged to have been 
legally distrained for rent after publishing notice of sale thereof 
for fourteen days from the 5th day of November, 1894, in some 
daily newspaper published in Honolulu, unless the sum of eight 
hundred dollars with rent for the month of November of fifty 
dollars in addition and also an attorney’s fee of twenty-five 
dollars and all costs of advertising are previously paid. 

“And it is hereby understood and agreed that the Holomua 
Publishing Company may continue to conduct its business in 
said premises until the day of sale, on condition that the said S. 
C. Allen shall not be responsible in any respect on account there- 
of, nor for any of the goods, chattels and effects and plant. And 
on the further condition that the officers of the said Holomua 
Publishing Company shall at all times take proper care of the 
said chattels and property and not allow the same to be dam- 
aged, destroyed or removed from the said premises, nor allow 
the same to be attached on mesne process or otherwise. 


“Dated Nov. 1st, 1894. 
“Horomua PuBiisHine Co, Lmtd. 
“By A. P. Peterson. 
“ BOARD OF MANAGERS. 
“Edmund Norrie, Vice President.” 
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The company remained in possession of the property until a 
public sale took place on the 29th March, 1895, under the 
alleged distraint. The rent due the defendant at the time of 
the alleged distraint was in all $1,050, part being due (1) from 
the proprietors of the “Elele” newspaper, part (2) by the “Ho- 
lomua Publishing Co.” (unincorporated), and a part (3) by the 
Holomua Publishing Co., Ltd. (a corporation), and the amount 
of rent due from each concern was never apportioned. The 
amount of rent then due from the Holomua Publishing Co. Ltd., 
then in possession, was only $250. On the 5th December, 1894, 
notices of sale were published, signed "8. C. Allen, by his at- 
torney, J. Alfred Magoon,” advertising the sale for 22d De- 
cember. This sale was continued to the 28th December, and 
then to 21st January, 1895; but on the 5th January Mr. Ma- 
goon was instructed by defendant Thomas (who was S. C. 
Allen’s principal and assignor of the lease of the premises) “to 
stay proceedings until further orders.” On the 15th March, 
1895, public notices of sale of the goods were published daily 
to and including March 29, when the sale took place, and prob- 
ably owing to protests by plaintiff and others, the goods were 
by defendant bid in for only $250, and thereafter disposed of 
at private sale for $1,300. 

The defendant during the trial in Circuit Court objected to 
the introduction of plaintiffs mortgage as evidence, alleging 
(1) that mortgagor had no corporate existence, (2) that no 
authorization was shown for the execution of the mortgage, and 
(3) that there is no property described in the mortgage and 
that it is therefore invalid. 

(1) The Cirenit Court found that the statute on incorpora- 
tion of joint stock companies, Laws of 1890, Chap. 43, had been 
complied with—except that the fee of $25 required by Chapter 
103, Laws of 1892, on articles of association, had not been paid. 
The Circuit Judge properly held that this circumstance did not 
affect the validity of the incorporation of the company. In 
Hughesdale Mfg. Co. v. Vanner, 12 R. I. 491, this exact 
question was decided. The question of the validity of the 
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legal existence of the corporation was not open to defendant. 
Thomson on Corporations, Sec. 502, finds the law to be that 
“where a corporation exists de facto, and in fact exercises cor- 
porate powers, the question whether it exercises such powers 
lawfully cannot be litigated between private parties (as in this 
case) or between a private party and the corporation; the ques- 
tion can only be litigated between the corporation and the 
state.” Numerous cases are cited in support. 

(2) The Circuit Court had before it from the hands of the 
secretary the minutes of the company where the mortgage was 
expressly authorized, and we cannot understand why this ob- 
jection was taken. 

(3) The ground of objection—as to insufficiency of the de- 
scription of the property. The mortgage in question refers 
to the property conveyed to plaintiffs as being that conveyed to 
the company by two deeds, one from C. T. Gulick, trustee, and 
one from F. J. Testa, trustee, both dated May 25, 1894. These 
deeds were produced before the court by a clerk of the Interior 
Department, where they had been deposited on procuring the 
corporation, and it is stated on the court stenographer’s notes by 
direction, that the deeds describe substantially the same property 
afterwards distrained and sold. To this Mr. Magoon is noted 
as replying: “Yes, this is admitted.” See page 35 of testimony. 
This objection was properly overruled. 

The defendant also objected to the admission of the written 
guaranty of defendant and others as “irrelevant and imma- 
terial.” Reference to it clearly shows that defendant therein 
expressly recognized the validity of the mortgage, guaranteed 
its payment, and yet he then sought to attack it. The facts 
showed that the object of the mortgage was to secure money 
to pay off pressing obligations, and that $100 of the money was 
paid to defendant’s attorney for rent. The Circuit Court was 
right in admitting the paper as evidence. 

The last exception taken during the trial was that made to 
the introduction of the records of the vorporation, which show 
at its first and only recorded meeting, beld May 26, 1894, as 
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follows: “On motion of A. P. Peterson the president and treas- 
urer be authorized to negotiate a loan and pledge the property 
of the corporation for such purpose of meeting present exi- 
gencies. The motion carried.” The fact that no specitic 
amount of money was authorized to be borrowed does not make 
the evidence inadmissible, and it was properly admitted. The 
legal presumption would be from the resolution and the mort- 
gage negotiated in pursuance that either enough was borrowed 
to “meet present cxigencies,” or that as much was borrowed as 
plaintiff was willing to lend on such security. Certainly it did 
not lie in defendant’s mouth to deny the authorization to borrow 
the money when he had reaped the Leeft of it. 

We now consider the other exceptions to the findings of fact 
and rulings of law. 

We hold that the Circuit Judge was right in deciding the 
alleged distraint was invalid on the ground that it was asserted 
to be for rent due from three distinct parties, as hereinabove set 
forth. The Holomua Publishing Company, Ltd., was mie 
liable at the date of the attempted distraint for rent from the 
date of its incorporation, May 26, 1894, to date of attempted 
distraint, which was about $250. A lien by distraint would 
only be good on the chattels owned by the company, and only 
for the amount of $250 it owed, and not for the rent owed, as 
stated, by previous possessors of the property. Our statute only 
authorizes seizure of the “goods and chattels of such defaulting 
tenant found on such premises,” and not as by the common law 
of goods of a stranger found on the premises as well. Compiled 
Laws, p. 278. This would be sufficient to invalidate the dis- 
traint, for it was not pretended that the distraint was only for 
rent due from the company in question. See Silva v. Homen, 
9 Haw. 14. As to non-removal of the goods “to a safe place of 
custody” by defendant, as required by statute, we are not at 
present able to say that there may not be cases where from the 
nature of the goods or other circumstances goods may not be 
kept on the premises where distrained; but in the case before 
us there was no keeper placed in charge of the goods, nor any- 
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thing done to indicate to plaintiff or any one else that they 
were distrained. The goods were continued uninterruptedly in 
use by the company, and the fact that the defendant’s attor- 
ney had a duplicate key of the premises has no significance. The 
distraint was void for non-compliance with the provisions of the 
statute as to removal. The goods were not in a safe place of 
custody and did not affect the plaintiffs lien by mortgage. 

The sale on the 29th March, 1895, was illegal. The statutory 
requirement of fifteen days public notice of sale was not com- 
plied with by publication from March 15th to March 29th, 
both days inclusive. Here was not a sale “after the expiration 
of fifteen days’ public notice,” as required, but only after four- 
teen days’ notice. See Stiva v. Lopez, 5 Haw. 262. The 
staying on the 5th January, 1895, of all further proceedings 
until further orders necessitated a fresh publication of notice of 
sale, if, indeed, it was not altogether an abandonment of the 
alleged distraint and required a new distraint. The plaintiff’s 
mortgage was due because the covenant as to insurance had 
not been complied with. The sale of the mortgaged goods by 
defendant (especially after claim by plaintiff made on the 28th 
December, 1894, to the defendant, his agent and the company 
and demand for possesssion, and, in view of the fact that defend- 
ant’s attempted distraint was invalid) renders him liable for the 
market value of the goods at the time, which the Cireuit Court 
properly found to be the amount they realized when defendant 
finally sold them. 

The exceptions are overruled. 

Kinney & Ballou, for plaintiff. 

Magoon & Edings, for defendant. 
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©. W. DICKEY o HAWAIIAN TRAMWAYS COM- 
PANY, [No. 3770.] 


Excerrions FROM Circuit Court, First CIRCUIT. 
SUBMITTED June 29, 1896. Decipep Jury 22, 1896, 


Jupp, GJ, Frear AND WHITING, JJ. 


A statute provided that within Judd Street, the Industrial School 
and Punahou street in Honolulu, the fare on the cars of a street 
railway company shall be five cents for each passenger. 


The company prior to 1892 ran no car on a continuous trip between 
Judd street and Punahou. but at that time a connection was made 
between the cross lines so that a continuous trip was made be- 
tween the above termini, for which the company charged a fare 
of ten cents. Held, that the legal fare was five cents, and that the 
company was liable for a penalty for charging a greater sum of 
money for fare on its cars under Section 9 of Chap. 34, Session 
Laws 1884, providing for such penalty. 


OPINION OF THE COURT BY WHITING, J. 


On exceptions by defendant to a judgment for plaintiff ren- 
dered by Circuit Judge A. W. Carter, in ari action for the sum 
of one hundred dollars, being amount of penalty provided for 
bv Section 9, Chap. 34, Laws of 1884, for an overcharge of 
fare on one of the cars of defendant’s street railway in Ho- 
nolulu. 

Counsel for defendant did not in this case adduce any argu- 
ment or file any brief pointing out error, and did net 
the correctness of the decision of the Circuit Judge, but ad- 
mitted that he only desired to have the final decision of this 
court in this case, which was heard and argued with another 
case between same parties on, however, a different state of facts 
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(being No. 3771), this case being of value for illustration and 
distinction. 

We adopt the statement of facts and decision of the Circuit 
Judge, as follows: 

“The parties agreed upon the facts: That on the 28th day 
of April, 1896, the plaintiff entered a car operated by the 
defendant company on Nuuanu street near School in Honolulu, 
and paid five cents fare, traveled on the car down Nuuanu 
street, then along Queen street to Fort street, thence along 
Fort street to Beretania street, thence along Beretania street 
to Punahou street, thence along Punahou street to near the 
Oahu College grounds. When the car was on Fort street near 
Hotel street the driver of the car demanded a fare of five cents 
saying that the fare was ten cents from Nuuanu street beyond 
Hotel street on Fort street. 

The additional five cents was paid by plaintiff. The defend- 
ant company operates the cars on the route aforesaid and is a 
foreign corporation doing business in Honolulu. 

That prior to 1892 there were three distinct routes without 
any connections, one from the foot of Judd’s Hill on Nuuanu 
street to the city front, another on Beretania street and another 
on King street between the Industrial School and the Rifle 
Range (i. e. near Punahou street). That defendant company 
charged five cents fare on each of these routes. That in 1892 
a connection was made between Nuuanu and Fort streets on 
Queen street; and passengers were carried from Judd’s Hill to 
Punahou without changing cars, making one continuous trip. 

A franchise was granted to W. R. Austin, his associates and 
assigns, to construct and maintain a street railroad upon cer- 
tain streets in Honolulu by Chap. 34, Session Laws of 1884. 
This Act was amended and re-enacted by Chap. 18, Laws of 
1886. An extension of time within which to complete the 
road was granted by Chap. 23 of Laws of 1888. Privileges to 
construct and maintain the line upon streets other than those 
mentioned in the above acts was given by Chap. 54 of Laws 
of 1888. 


DICKEY v. HAW. TRAMWAYS CO. 375 


Section 12, Chapter 34 of the Laws of 1884 provides: “The 
rates of fare for each passenger upon the said railroad shall not 
exceed five cents for each passenger using said cars up to and 
within Judd street, the Industrial School, and to and within 
Punahou street, and ten cents for each passenger using said cars 
beyond the last mentioned points.” 

Section 9 of said Chapter 34, provides: 

“Tf said railroad or any agent or employe thereof shall de- 
mand or charge a greater sum of money for fare on the cars of 
such railroad than that fixed by this bill, such railroad or such 
agent or such employe shall forfeit to the person who is thus 
overcharged the sum of one hundred dollars to be recovered in 
a civil action in any court having jurisdiction thereof.” 

The Cireuit Judge decided that the language of the statute 
is not ambiguous. It provides that within Judd street, the 
Industrial School and Punahou street the fare shall be five cents 
for each passenger. The car made one continuous trip within 
the limits defined by law and the fare was five cents. 

Judgment was given for plaintiff. 

We are of the same opinion. Exceptions overruled. 

L. A. Dickey and S. M. Ballou, for plaintiff. 

P. Neumann and G. A. Davis, for defendant. 
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S. M. BALLOU v. HAWAIIAN TRAMWAYS COMPANY. 
APPEAL FROM District Court oF HONOLULU. 
SuBMITTED JULY 1, 1896. Dronen Jury 22, 1896. 


Jupp, GJ. Frear anp Waitine, JJ. 


Where a “demand” or “charge” is made for fare in excess of that al- 
lowed by law to be demanded or charged, it is not necessary to 
prove that the excessive fare was actually paid, in order to recover 
a penalty provided by statute to be forfeited by a street railway 
in case it should “demand or charge” such excessive fare. 


Held, that the evidence supported the judgment. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiff brought liis action against defendant to recover 
a penalty under Sec. 9, Chap. 34, Session Laws 1884, under 
which act the defendant holds its franchise. 


Sec. 9 is as follows: 


“Tf said railroad or any agent or employe thereof shall 
demand or charge a greater sum of money for fare on the cars 
of such railroad than that fixed by this bill, said railroad or such 
agent or such employe shall forfeit to the person who is thus 
overcharged the sum of one hundred dollars to be recovered 
in a civil action in any court having jurisdiction thereof.” 

The plaintiff was a passenger on one of the cars of defendant 
on a continuous trip from the terminus of tramway on Nunanu 
avenue in Honolulu, to Punahou street for which defendant 
was entitled to demand and charge a fare of five cents. 
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The point raised by the defendant is that “the plaintiff has 
failed to prove that he was charged or paid more than the fare 
of five cents for himself and that the evidence given at the trial 
did not support the judgment.” 

It was strongly urged by counsel that excessive fare must 
have been paid by plaintiff and not merely that plaintiff was 
charged an excessive fare; and also that even if it should be 
necessary only to prove that plaintiff was “charged” an excessive 
fare, the evidence did not warrant such a finding. 

The words used in the statute are “demand or charge.” 

In Reese v. Penn. R. Co., 181 Pa. St. 435, the court held: 
“ ‘Charge’ is a word of very general and varied use. Webster 
gives it thirteen different meanings, none of which, however, 
express the exact sense in which it is used in this charter. The 
great dictionary of the Philological Society, now in course of 
publication, gives it twenty separate principal definitions, be- 
sides a nearly equal number of subordinate variations of mean- 
ing. Of these definitions one (10 b.) is: ‘The price required or 
demanded for services rendered, or (less usually) for goods sup- 
plied,’ and this expresses accurately the sense of the word in the 
present case. The essence of the meaning is that it is something 
required, exacted or taken from the traveler as compensation 
for the service rendered. The purpose of the restriction in the 
charter is the regulation of the amount of fares, not the mode 
of collection, the protection of the traveler from excessive 
demands, not interference with the time, place or mode of 
payment.” 

The plaintiff testified: “I boarded the car on Nuuanu avenue 
and asked the driver ‘what is the fare to Punahou? He said 
‘20 cents, you know’ (plaintiff stated in explanation that his 
wife was with him). I then said to him that there had been a 
lawsuit about this or words to that effect. He replied ‘No, no, 
10 cents.’ I then said ‘what are your orders, if I do not pay 
that fare? We rode in that car down Nuuanu avenue to 
Beretania street, up Beretania to Punahou street, we got off 
where we stopped at the college; the driver came into the car 
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again and changed his cash box, and I asked him ‘what is your 
name? He said ‘Antone? ‘Antone what? ‘Antone Souza.’ 
He said, ‘what for you want to know? ‘I want to know whether 
I have to pay ten cents apiece to come out here.’ He said, 
‘sure, sure.’ ‘You go back you will have to pay ten cents.’ ” 

It is not necessary that plaintiff should have actually paid his 
fare—as the statute is express in its use of the words “demand 
or charge”—and we are of opinion that there is sufficient evi- 
dence to warrant the finding of the magistrate that the plain- 
tiff was charged an excessive fare (that is a greater sum of 
money for fare than that fixed by the statute), by the servant 
of defendant within the meaning of the statute. 

The judgment appealed from is affirmed. 

S. M. Ballou in person, L. A. Dickey, with him. 

P. Neumann and G. A. Davis, for defendant. 
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RUDOLPH SPRECKELS v. WALTER M. GIFFARD. 
APPEAL FROM CircuIT Jvpcx, First CIRCUIT. 
Supmirrep June 30, 1896. Decipen Jury 22, 1896. 


Jupp, C.J., Errar Aen Wairine, JJ. 


Quaere, whether a corporation or its officers may be compelled to 
record a transfer of stock as a pledge, but held that the right, if 
any, to refuse to so record the transfer was waived in this case. 


In a suit to compel the registry of a pledge of stock, a former pledgee 
who has assigned his pledge and no longer claims any interest 
in the stock as a pledgee is not a necessary party, although the 
record of his pledge is still on the books of the corporation, 


So also in such suit, where the certificate of stock and the books of 
the corporation indicate that the plaintiff is the owner of the 
stock, one who claims to be the owner but who refuses to state 
his grounds therefor, and who is not interpleaded, need not be 
made a party. 


Such suit may be instituted by either pledgor or pledgee after proper 
demand, and without first satisfying the corporation or its officers 
that pledgor and pledgee are in accord as to the form of the 
record. 


Where such suit is brought by the pledgor after proper demand, a 
special replication setting up a subsequent similar demand by 
the pledgee is improper. 

A witness summoned by subpoena regular on its face, but who re- 
fuses to attend on the ground that no hearing had been set for 


the day on which he was summoned to appear, may be brought in 
by attachment. 


A decree will not be reversed or a new trial ordered for matters not 
prejudicial to the appellant. 
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OPINION OF THE COURT BY FREAR, J. 


This is an appeal from a decree in equity ordering the defend- 
ant, as Secretary of the Paauhau Plantation Company, a Ha- 
waiian corporation, to record in the books of the corporation 
a transfer by way of pledge of 2500 shares of the stock of the 
corporation from the plaintiff to Messrs. Allen & Lewis, of 
San Francisco. 

The arguments for the defendant will be considered in order. 


1. That the corporation or its officers cannot be required 
to record a transfer as a pledge. We know of no judicial de- 
cision upon this question. (Queen v. Gen. Cemetery Co., 6 
Ell. & Bl. 415, is materially different from this case.) To 
judge from the opinions of some text writers, it would seem that 
the question is an open one and that its solution may depend 
somewhat upon custom. See Lowell, Transfer of Stock, p. 86; 
Cook, Stock and Stockholders, Secs. 245, 397. In this case it 
was shown in evidence to be the general custom of corporations 
in these islands to record pledges as such, and a transfer of the 
stock in question had previously been recorded as a pledge on 
the books of this corporation. This seems to be a reasonable 
custom, and no especial objection to recording the transfer as 
a pledge is shown in this instance. However, we need not 
decide now that a transfer by way of pledge may always be 
required to be recorded as such. The right, if any, to object 
to making such a record may be waived and we think it has been 
waived in this case. So far as the form of the record is con- 
cerned, the defendant, both previous to the suit and in his 
answer, assumed the position of a disinterested party willing 
to record the transfer as a pledge if both parties so desired. 
He should not be allowed to assume a different position after- 
wards unless at least good reason is shown therefor. See 
Bond v. Mt. Hope Iron Co., 99 Mass. 505. 

9. That Claus Spreckels is a necessary party. There ap- 
pears on the books of the corporation a record of a pledge of 
the stock in question to Claus Spreckels. We need not consider 
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whether a second pledge may be required to be recorded, even 
if a first pledge may be, for it is proved by ample and undis- 
puted evidence that Claus Spreckels had assigned and delivered 
the stock and his contract of pledge to the Nevada Bank of 
California, which had in turn assigned and delivered the con- 
tract and stock to Allen & Lewis with the consent of the plain- 
tiff. This contract and the assignments of Claus Spreckels 
and the Nevada Bank were produced and the signature of 
Claus Spreckels to his assignment was proved. The cer- 
tificates of stock, which also were produced, are in the name 
of the plaintiff and endorsed in blank by him. The contract 
and certificates came from the custody of Allen & Lewis. It 
also appears affirmatively that Claus Spreckels does not now 
claim any interest in the stock as pledgee. A person is not a 
necessary party to a proceeding of this nature from the mere 
fact that he has previously been a holder of the stock. See 
Tregear r. Etiwanda Water Co., 76 Cal. 537. 

Claus Spreckels notified the corporation that he is “the 
owner of five thousand shares of the capital stock of the Paau- 
hau Plantation Company, in which Rudolph Spreckels asserts 
and claims some title or property.” This notice sets forth no 
ground whatever for the claim of ownership, and Claus Spreck- 
els himself refused to appear when summoned before a com- 
missioner in San Francisco appointed in this case to take his 
testimony in regard to his claim or title, if any, to the stock. 
As above stated, the certificates are in the name of the plaintiff; 
the stock also stands in his name as owner on the books of the 
corporation. The defendant did not interplead Claus Spreckels. 
Under all these cireumstances, the court was not obliged to 
require him to be made a party. 

3. That the transfcrror and transferree were not in accord 
as to the form of the record when the suit was brought or that, 
at least, if they were, the defendant had no notice thereof. 
Either the transferror or the transferree may apply for and 
compel a record of the transfer. If they make application for 
materially different forms of record and there is a serious ques- 
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tion as to the proper course to pursue, it is not only the right, 
but it may be the duty, of the officer to leave the parties to 
settle their differences in court. But even in such case, either 
of the parties may after proper demand institute a suit against 
the officer to compel him to record the transfer, and the proper 
course then is, not to ask to have the bill dismissed because the 
parties are not in accord, but to interplead and ask that the 
parties be required to contest the matter between themselves. 
Tn this case, the transferror demanded a record of the transfer 
as a pledge and, upon defendant’s refusal to comply with the 
demand on the ground that the parties were not in accord, insti- 
tuted this suit. This he was entitled to do. If he could, by 
reasonable effort before suit, have satisfied the defendant trat 
the parties were in accord, and failed to do so, he might be 
required to pay the costs of suit but the suit would not on that 
account be dismissed. The latter result would not necessarily 
follow even if the parties were not in accord up to the time 
of final decree. There were introduced in evidence in this case 
letters of the transferrees themselvcs, written after suit was 
brought, demanding that the transfer be recorded as a pledge. 
This evidence was admissible, not for the purpose of showing a 
demand (the demand which was made by the transferror alone 
before suit having been sufficient) but to show the consent of 
the transferrees to the form of record demanded, and thus 
render it unnecessary for the court to decide as between the 
transferror and transfcrrees whether the record should be abso- 
lute in form or by way of pledge and perhaps also obviate the 
necessity of formally making the transferrees parties of record. 
Tn this view of the case it was immaterial, except as to the 
question of costs, whether the parties to the pledge were in fact 
in accord before the commencement of the suit or whether, if 
so, the defendant knew it. 

4. That the special replication setting up a demand by the 
pledgees similar to that of the pledgor after the commencement 
of the suit was improper. It is contended that this matter should 
have been set up, if at all, by supplemental bill. The argument 
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is that if the special replication should be struck out, the evi- 
dence of the transferrees’ demand would also have to be.struck 
out, for the reason that, as contended, there would then be no 
allegation in the pleadings under which such evidence would be 
. dmissible. But, as has been stated, evidence of this demand 
was admissible for other reasons, and therefore the defendant 
was not prejudiced by the special replication. As a matter of 
correct practice the special replication was, in our opinion, 
unnecessary and should not have been allowed. 

5. That the testimony of W. G. Irwin should not be con- 
sidered, because it was forced from him by void process. Mr. 
Irwin was summoned as a witness for the plaintiff by a subpoena 
regular on its face, hut on advice of counsel did not appear 
because, as is contended, the day upon which he was summoned 
to appear had not been set for hearing. Thereupon, at the 
instance of plaintiff’s counsel, he was brought in by attachment 
and compelled, against objection, to give his testimony. As to 
the validity of the attachment, that is a matter that concerns 
Mr. Irwin rather than the defendant, but we may state for 
guidance in the future that in our opinion, even though no 
hearing has been set, a witness duly subpoenaed should appear 
and then state his objections, if any, to being examined. If 
he fails to appear, he may according to the cireumstances be 
brought in at once by attachment or required to show cause 
why he should not be attached. As to the admission of Mr. 
Irwin’s testimony, assuming that no hearing had been set, we 
think that the defendant was not prejudiced thereby, for the 
facts testified to by this witness were fully proved by the testi- 
mony of other witnesses. This being an appeal in equity, the 
appellate court may consider the whole case on its merits. 

The decree appealed from is affirmed. 

Hartwell, Thurston & Stanley, for plaintiff. 

Kinney & Ballou, for defendant. 
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MALIKA PETERSON, by her next friend, JOHN 
CHARLES PETERSON, of Honolulu, Island of Oahu, 
v KAANAANA, MALIKA (w) and G. M. KEONE, 
her husband, KEKAULA (k) and OPUNUI, his wife, 
of Ewa, Island of Oahu; KUHELELOA (k), KEALOHA 
(w) and NAILIMA, her husband, of the Island of Molo- 
kai; and MAKAOLE, widow, of said Ewa. 


APPEAL FROM CIRCUIT JUDGE, First CIRCUIT. 
SUBMITTED JuNE 27, 1896. DxcipED Jury 28, 1896. 


Jupp, C.J., Frear, J., anp L. A. Dickey, Ese., op THE BAR IN 
PLACE OF WHITING, J., DISQUALIFIED. 


In a partition suit, the question whether a co-tenant has been ad- 
vanced certain real estate not part of the land sought to be par- 
titioned, is not such a question of title as will deprive the court 
of jurisdiction. 


An advancement is no part of an intestate’s estate, and a co-tenant of 
the person receiving an advancement is not a necessary party to 
a suit for partition of the intestate’s estate. 


It is not necessary to show ouster to enable one co-tenant to compel 
another to account for rents received from third parties. 


OPINION OF THE COURT BY L. A. DICKEY, Esq. 


Plaintiff brought a bill for partition of the real estate of 
Kaanaana, deceased, praying that certain property of the de- 
fendants Malika Keone and G. M. Keone, referred to as the 
“Nuka land,” be brought into hotch-pot because acquired as 
an advancement from Kaanaana (i. e., that partition be made 
according to Sec. 1457 of the Civil Code), and that certain 
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rents collected by Malika Keone and husband from the land 
to be partitioned be accounted for. 

Defendants Malika Keone and G. M. Keone answered, filing 
accounts and denying that they had acquired the “Nuka land” 
from Kaanaana. 

All parties agreed that a partition be made, and a com- 
missioner was without objection appointed “to partition the real 
estate of Kaanaana, deceased,” “to ascertain and report the 
amounts received and paid by the said Malika and G. M. Keone 
and of all parties herein as rents and profits,” and “to inquire, 
investigate and report whether or not the said Malika and G. 
M. Keone were advanced a certain portion by the said Kaana- 
ana, deceased.” 

August 17, 1895, the commissioner filed his report, finding 
as fact that Malika and G. M. Keone had received from the 
estate of Kaanaana $460.00, and that Kaanaana inherited a 
one-half interest in the “Nuka land,” the other half interest 
belonging to one Kauhi. He made a partition, regarding a 
one-half interest in the “Nuka land” as an advancement to 
Malika Keone, and also apportioned to the different heirs of 
Kaanaana shares of the $460.00 rents collected by Malika 
Keone and G. M. Keone, and made them charges upon the 
portion of real estate apportioned to Malika Keone. 

No attack was made upon this report in the Circuit Court. 

March 28, 1896, a decree of partition was entered in accord- 
ance with the partition of the commissioner. 

March 30, 1896, Malika Keone and G. M. Keone noted an 
appeal to this court “from the decision of Charles F. Peterson, 
commissioner appointed by the Circuit Court of the First Cir- 
cuit, and from the decree filed herein upon such decision.” 

Appellants urge that as a question of title is involved in this 
ease, the Circuit Judge in Chambers had no jurisdiction, that 
Kauhi is a necessary party to the suit, and that as no ouster 
has been alleged or shown of the other heirs of Kaanaana by 
the appellants, they cannot be held to account for rents received. 

There is no question of title involved in this case which de- 
prives the Circuit Judge in Chambers of jurisdiction. 
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The present title of all parties to the suit is unqualifiedly 
admitted and at rest between them. The only question of title 
is that of the source of Malika Keone’s title to the “Nuka land,” 
i. e., the question whether it was or was not an advancement 
to her by Kaanaana. The rule invoked by defendants was 
adopted by this court in Wailehua v. Lio, 5 Haw. 519, but it 
applies only to the question of present legal title to an interest 
in the land sought to be partitioned. Where the disputed title 
is equitable, an equity court may decide it; Pomeroy Eq. Jur., 
Sec. 1388; Bispham Eq., Sec. 489; Obert v. Obert, 10 N. J. 
Eq. 102, and even the legal title of parties to the land to be 
partitioned may be decided in a partition suit where, as in the 
case at bar, the parties consent. Bispham Eq., Sec. 489. 

No express finding was made by the commissioner that Ka- 
anaana had given the “Nuka land” to Malika Keone as an 
advancement, but a finding was made that Kaanaana owned a 
half interest in it, which was the controverted point. All admit 
that the present title to the “Nuka land” is in Malika Keone, 
and the appellants did not raise the question whether a transfer 
from Kaanaana to Malika Keone was an advancement, but based 
their whole contention on the denial that Kaanaana ever owned 
the “Nuka land.” Moreover, there was evidence to support a 
finding that Kaanaana, owning an undivided interest in the 
“Nuka land,” gave it as an advancement to Malika Keone; the 
commissioner made the partition in accordance with such a 
finding; and that no express finding was made does not show 
that the partition was wrongly made, or that appellants have 
been injured in any way. The report must stand unquestioned 
here, and it authorizes the decree. 

Kauhi is not a proper party to this suit, and the plaintiff was 
right in not making him a defendant. He had an undivided 
interest in the “Nuka land,” but this is not part of the land to 
be partitioned. A portion of the “Nuka land” was an advance- 
ment, but an advancement is not a part of an intestate’s estate. 
1 Am. & Eng. Enc. of Law, 223. 

The rents collected by Malika Keone and G. M. Keone were 
from outside parties, not benefits from their own occupation 
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of the premises, and it is necessary to show ouster to enable 
one co-tenant to recover from another only in case of benefits 
derived from actual use and occupation of the land by the co- 
tenant. In Haw. Com. & S. Co. v. Waikapu 8. Oo., 9 Haw. 
80, this court was careful to distinguish a claim on a co-tenant 
for rents from third parties from one for profits from actual 
use by the co-tenant. 

The decree appealed from is affirmed. 

Kinney & Ballou, for plaintiff. 

Magoon & Edings, for defendants. 


C. W. DICKEY v. HAWAITAN TRAMWAYS COM- 
PANY. [No. 3771.] 


Exceptions FROM Crrcuir Court, First CIRCUIT. 
SUBMITTED JUNE 29, 1896. Decipkep Jury 24, 1896. 


Jupp, C.J., Frear Aanb WHITING, JJ. 


A street railway company which is prohibited by law from charging 
more than five cents for each passenger using its cars within cer- 
tain limits, cannot, by causing a change of cars within those 
limits, acquire the right to charge an additional fare. 


OPINION OF THE COURT BY WHITING, J. 


On exceptions taken by defendant to a judgment of the First 
Circuit Court in favor of plaintiff in an action to recover the 
sum of one hundred dollars being amount of penalty provided 
for by Section 9, Chap. 34, Laws of 1884, for an overcharge 
of fare on a car of a street railway operated by defendant in 
Honolulu. 
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On June 3rd, 1896, the plaintiff entered a car operated by 
the defendant on Nuuanu street in Honolulu near School 
street, and travelled on said car as a passenger along 
Nuuanu street to Queen street thence along Queen street 
to the corner of Queen street and Fort street. On this car 
plaintiff paid a fare of five cents. This car stopped at the 
corner of Queen and Fort streets and returned by the same 
route. The plaintiff requested of the driver of the car a transfer 
to the car going up Fort street and on Beretania street; the 
driver refused the transfer; thereupon plaintiff entered the first 
car going up Fort street which left about three minutes after 
the arrival of the Nuuanu street car and upon the demand of 
the driver of this car paid an additional five cents fare, making 
in all ten cents demanded and paid on this occasion to the 
employe of the defendant company. 

A franchise was granted to W. R. Austin, his associates and 
assigns to construct and maintain a street railway upon certain 
streets in Honolulu by Chap. 34, Laws of 1884. This Act was 
amended and re-enacted by Chap. 18, Laws of 1886. An ex- 
tension of time within which to complete the road was granted 
by Chap. 23, Laws of 1888. Privilege to construct and main- 
tain the line upon streets other than those mentioned in the 
above Acts was given by Chap. 54, Laws of 1888. The defend- 
ant company operates the tramway in Honolulu and holds its 
franchise under said Acts. 


Section 12, Chapter 34, Laws 1884, provides: 

“The rates of fare for each passenger upon the said railroad 
shall not exceed five cents for each passenger using said cars to 
and within Judd street, the Industrial School and to and within 
Punahou street, and ten cents for each passenger using said cars 
beyond the last mentioned points.” 


Section 9 of said Chapter 34, provides: 


“Tf said railroad, or any agent, or employe thereof, shall de- 
mand or charge a greater sum of money for fare on the cars of 
said railroad, than that fixed by this bill, said railroad or such 
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agent or such employe shall forfeit to the person, who is thus 
overcharged, the sum of one hundred dollars to be recovered 
in a civil action in any court having jurisdiction thereof.” 

Prior to 1888, the tramways were run under the Act of 1884, 
and there were three distinct routes, the one from Judd street 
or near there down Nuuanu street to the city front (northerly 
and southerly being the general direction); the other one was 
on Beretania street (easterly and westerly), and the third one 
on King street (parallel to Beretania street) running between 
the Industrial School and the Rifle Range near Punahou street 
(easterly and westerly). The Beretania street line turned into 
Fort street and ran southerly to the city front parallel with 
Nuuanu street. 

The defendant chatged the public a five-cent fare on each 
of those routes, there being at that time no connection. In 
1888, the legislature permitted the company to form a con- 
nection between Nuuanu street and Fort street on Queen street, 
and from 1892 this junction was perfected and passengers were 
carried from Judd street on Nuuanu down Nuuanu to Queen 
street, along Queen to Fort street, up Fort to Beretania and 
along Beretania to Punahou, making one continuous trip. This 
was within the limits fixed by Section 12, Chapter 34, Laws 
1884, for a five-cent fare. 

After the bringing of the former action by the plaintiff (a 
decision wherein was filed July 22, 1896, and marked No. 
3770 for identification), the defendant company abandoned 
the connection, and stopped the Nuuanu car on Queen street 
at the corner of Fort street, which car it caused to return over 
the same route to Judd street. It, however, ran a car passing up 
Fort street to Beretania street to Punahou, and still maintained 
its continuous track connection by a turn or curve from Queen 
into and up Fort street. The defendant maintains all the neces- 
sary curves to form a continuous rail or track from Judd street 
to Queen, to Fort and Beretania streets, to Punahou. 

This is made a test case, the facts being agreed upon by the 
parties. 
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The claim in this case is that the defendant has the right 
to sever a connection which they were not obliged to make, and, 
there being no longer one continuous trip, that passengers are 
liable for two fares. 

The system of the street railway in Honolulu operated by 
defendant is a general one and all its lines make connections, 
and, in nearly all, by means of curves, a continuous track or 
rail is laid so that a continuous trip can be made from point to 
point within the limits of the five-cent fare. The statute does 
not give the right to the defendant to treat any one line as a 
single road. The statute is clear and not ambiguous, and shows 
that a passenger traveling on the cars within the limits stated 
by said Section 9, Chap. 34, can only be charged a fare of five 
cents. The company must regulate its business in accordance 
with the terms of the statute granting its franchise, and it has 
power and right to make reasonable regulations for the govern- 
ment and carrying of its passengers and the collection of fares 
and the conduct of its business. But the fact that it neglects 
or refuses to make suitable regulations to protect itself against 
fraud by passengers, does not permit it to charge a fare in 
excess of that allowed by law. It being within its power to 
carry passengers within the specified boundaries on a continuous 
trip, it cannot by a mere division of this trip by causing a change 
of cars at any particular point acquire the right to make a second 
charge of fare for the same trip. 

It is clear that the company was entitled to charge but one 
fare of five cents in this case. By a mere change of cars the 
company does not become entitled to an additional fare. A 
person traveling on the cars of the defendant, however, must 
be a passenger and must make a continuous trip so far as prac- 
ticable and this from one point within the limits specified to 
another point therein, and he is not entitled to a return upon 
the road for the one fare for it would not be the same trip. 

Exceptions overruled. 

L. A. Dickey & S. M. Ballou, for plaintiff. 

P. Neumann and OG. A. Davis, for defendant. 


LUI v. KALEIKINI. 391 


LUI and KILAUANO, ALEKA and MALUHIA, minors, 
by their Guardian, DAVID KUA, v. WILLIAM KA- 
LEIKINI. 


Exceptions FROM Crrcurr Court, FIFTH CIRCUIT. 
Supmittep June 30, 1896. Decipep Jury 28, 1896. 
Jupp, C.J., Frear anp Watine, JJ. 


An agreement in the form of a constitution was made by tenants in 
common of a tract of land by which they delegated to an officer 
called a Luna Nui (General Manager) appointed by them the care 
and control of their common estate. In pursuance of this power 
the general manager, by a writing, set off in severalty to each 
tenant portions of the common estate for occupation, subject to 
the approval of the tenants as to locality, as expressed by the vote 
of a regular meeting of the tenants. 


Held, this agreement is binding until rescinded. 


Where one of the above tenants under the above agreement dispos- 
sessed another tenant of the parcel of land set off to him, eject- 
ment would lie to recover such possession. 


OPINION OF THE COURT BY JUDD, C.J. 


This case comes to us upon exceptions from the Circuit Court, 
Fifth Circuit, where the case was heard by Circuit Judge Hardy, 
jury waived. It is an action of ejectment. 

The trial court found the undisputed facts that in January, 
1869, some fifty native Hawaiians bought the land of “Wai- 
niha” on the Island of Kauai. On the 10th of September, 1877, 
a written constitution was signed by them. Of these persons 
one was Kumahakaua and another Kilauano, the father of the 
plaintiffs. This “constitution” provided for a general manager 
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(luna nui), secretary and treasurer, and gave the care and con- 
trol of the land of the company (hui) to the general manager. 
It was provided by Sec. 5 of the “constitution” that five acres 
should be set apart to each member of the company. The meth- 
od adopted was that applications for lots were made in writing, 
and, on approval as to location, given at a stated meeting of 
the company held in pursuance of the constitution twice a year, 
the manager and secretary issued to the applicant a certificate, 
setting off to him by metes and bounds the parcel of land ap- 
plied for. 

Kumahakaua made application for a parcel of land called 
“Umi,” the one now sued for, and by consent of the manager 
took possession of it in 1878; but as he had deeded his interest 
in the land of Wainiha to his son, Kilauano, in 1875, it was 
awarded by certificate directly to Kilauano in 1881. This allot- 
ment was ratified by the company at the meeting of July, 1888. 
The plaintiffs are the children of this Kilauano, deceased in- 
testate. The defendant W. Kaleikini, also one of the tenants 
in common of this land, finding the tract in question unoccupied 
—that is, no one actually living thereon—took possession of it 
in 1894 and refused to restore it to plaintiffs. Previous to this, 
in 1890, the company passed a resolution that no member of 
the hui (company) could cultivate at will land already set apart 
for another member. He could only do this upon approval by 
the manager. No evidence of the defendant’s contradicted the:e 
facts. The Circuit Judge rendered judgment for plaintiffs for 
the possession of this land, and damages. The exceptions taken 
by defendant are upon the same grounds upon which a non- 
suit was asked for in the trial court, and which was denied. 
They are substantially as follows: 

1. The plaintiffs cannot sue separately for the parcel of land 
in dispute, because it is only a part of the land of Wainiha, 
which is owned in common by many others, who have equal 
rights to every portion of it, and the defendant is one of them. 

2. The plaintiffs cannot sue to dispossess defendant from 
the parce] of land in que-tion, because the land of Wainiha has 
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never been partitioned between the respective tenants in 
common. 

3. In this action all the tenants in common should join either 
as plaintiffs or defendants. 

4. The records of the company do not afford evidence that 
the land has been legally partitioned in severalty, to each mem- 
ber of the company. 

5. Defendant does not hold the land in question for himself 
alone, but for the company, and his claim is not hostile to the 
company. 

6. No hui (company) has a right to make rules in contra- 
vention of the law of the land. 

The questions involved in this case are novel, owing to the 
novel circumstance of a number of persons having purchased 
a land, and, while using a large portion of it in common, have 
undertaken to set off specific portions of the land in severalty 
to each tenant. This is not an uncommon transaction in these 
islands. To understand the situation better we must remember 
(1) that the vendees of the land of “Wainiha” were tenants 
in common. We so held in Awa v. Horner, 5 Haw. 543. (2) 
No effectual partition, either voluntary or by judicial action, 
has been made between the tenants in common. 

We then ask what right has one co-tenant to bring ejectment 
against another co-tenant for a portion of the common estate? 
There has been no ouster of the plaintiffs by defendant from 
the entire common estate, but only from a specific portion of the 
same. Each co-tenant has the right of possession to every part 
of the common estate. So far forth then the defendant is as 
much entitled as the plaintiffs are to the possession of the parcel 
of land in question. But there remains the question whether 
the agreement to occupy in severalty according to the method 
adopted by the tenants in common is sufficient in law to give a 
right of action, to the tenant to whom it was set off to recover 
its possession from another co-tenant. 

We find no case parallel, but it seems to us that such an 
agreement made as this one is for the common benefit of the 
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owners of the land, to secure harmony and to avoid expense, 
should be respected by the court, so long as it continues in force; 
and we see no difficulty in holding that as between the co-tenants 
themselves it is good, so far as the mere right of possession is 
concerned. Certainly the defendant had consented in writing to 
the allotments made in the method pursued. This is a necessary 
inference from his signing the constitution, which is in fact an 
agreement as to the method of using the common property. 
The ouster by defendant is in direct violation of his agreement 
which he by inference made when the resolution of 1890 was 
passed by the company, and to which he presumably consented. 

We held in line with this view that rules made by tenants in 
common regulating the management of their land as regards pas- 
turage thereupon, were binding (until rescinded) upon owners 
and lessees having notice. In this view of the case, the other 
points stated in the bill of exceptions are not tenable. Burrows 
v. Paaluhi, 4 Haw. 464 (1882). 

The exceptions are overruled. 

A. Rosa, for plaintiffs. 

J. L. Kaulukou, for defendant. 
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F. HARRISON and A. V. GEAR v. J. H. BRUNS. 
EXCEPTIONS FROM CircoIT Covert, First CIRCUIT. 
SuBMirren Joe 14, 1896. Decipep Jury 29, 1896. 
Jupp, C.J., Frear anp Wuirine, JJ. 


If A and B make an oral contract, by which A is to buy land by 
auction upon the joint account of both in equal shares, the con- 
tract is within the statute of frauds, and after the land has been 
conveyed to A, B cannot maintain an action for breach of con- 
tract. 


OPINION OF THE COURT BY WHITING, J. 


The declaration avers an agreement between the plaintiffs 
and the defendant “whereby they agrec to purchase the lease” 
of certain government premises in Honolulu at public auction, 
which the defendant, “in pursuance of said agreement,” pur- 
chased, and thereafter did instruct James A. King, Minister of 
the Interior, to execute the lease to plaintiffs and defendant ac- 
cording to said agreement; that thereafter the defendant, con- 
trary to said agreement, and after plaintiffs had pursnant to said 
agreement been put to great expense and inconvenience, and 
plaintiffs being at all times ready to perform all the conditions 
of said agreement upon their part, wholly refused to carry out 
his part of said agreement, and induced the said James A. King 
to execute a lease of said premises to him, said defendant. The 
plaintiffs clain: damages for breach of the alleged agreement. 

The case was returnable at the November term, 1894, of the 
First Circuit Court, and defendant’s answer was a general de- 
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nial, but at the June term, 1895, the defendant amended his 
answer as follows: “Said defendant, by leave of court, 
amends his answer by adding thereto the following notice: The 
defendant gives notice that among other defenses he relies upon 
the statute of frauds.” 

The trial was held at the February term, 1896, and by direc- 
tion of the court the jury returned a verdict for the defendant. 

The Minister of the Interior duly advertised for sale at public 
auction a lease of a government lot on the Esplanade in Hono- 
lulu, and at the sale the auctioneer, a clerk of the Interior De- 
partment, knocked the lease down to defendant and made an 
entry to that effect in defendant’s name alone at the time, he, 
the defendant, being the bidder. 

The plaintiffs offered to prove by oral testimony that defend- 
ant agreed with them that defendant would bid for and purchase 
the lease of land in question, and that he would purchase such 
lease for himself and the plaintiffs, and that defendant broke 
this contract and took the lease in his own name, and refuses to 
let plaintiffs into a share, and for this breach they claim dam- 
ages. 

The plaintiffs also claim that the alleged agreement was in 
the nature of a partnership; that defendant agreed with plaintiffs 
to purchase the lease and that the three should be partners in 
the lease, and that such an agreement was not within the statute 
of frauds and need not be in writing. 

There is no evidence of any memorandum in writing to show 
the alleged agreement, and the court below held that the alleged 
agreement was for the purchase or sale of an interest in lands, 
and was within the statute of frauds, and declined to permit the 
alleged agreement to be proved by parol testimony. 

The Hawaiian statute of frauds, Sec. 1053, Civil Code, (Comp. 
Laws, p. 309) provides that “no action shall be brought or main- 
tained in any of the following cases: * * * Fourth, upon 
any contract for the sale of lands, tenements or hereditaments, 
or of any interest in or concerning them, * * * unless 
the promise, contract or agreement upon which such actions 
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shall be brought, or some memorandum or note thereof, shall be 
in writing, and be signed by the party to be charged therewith, 
or by some person thereunto by him lawfully authorized.” 

The alleged contract, for the breach of which the plaintiffs 
claim damages, is clearly a contract for the sale of an interest in 
lands, and within the statute of frauds, and no action can be 
maintained by plaintiffs for the breach thereof, the same being 
an oral contract, and the plaintiffs failing to prove any mem- 
orandum in writing such as is required by the statute. 


Parsons v. Philan, 134 Mass, 109. 
Fickett v. Durham, 109 Mass. 419. 
Bailey v. Hewenway, 147 Mass. 327. 


The plaintiffs claim to have excepted to the refusal of the 
court to admit certain evidence offered by them, but these ex- 
ceptions are not set out in the bill of exceptions. The bill con- 
tains the following in reference thereto: “At the trial, the 
plaintiff, to sustain his case, offered certain evidence, which was 
ruled out by the court, as will particularly appear from the 
transcript of the court reporter’s minutes of the proceedings at 
the trial of said cause, to which several rulings of the court the 
plaintiffs duly excepted.” 

We have repeatedly held that all exceptions relied on by the 
appellant must appear on the face of the bill of exceptions, 
otherwise this court cannot consider them. 


Sees. 72, 73 and 74, Chap. 57, Laws 1892. 
Kapuckela v. Iaea, 9 Haw. 555. 

De Fraga v. Port. Mut. Ben, Noc., ante, 128. 
Haae v. Kuluwaimaka, ante, 347, 


Exceptions overruled. 
P. Neumann, for plaintiffs. 
Hartwell, Thurston & Stanley, for defendant. 
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EDWARD R. BARTHROP and JOSEPH SCHLUMPH o 
KONA COFFEE COMPANY, Limited, VICTOR J. 
CAPRON and JAMES F. MORGAN. 


APPEAL From Circuir Jupce, Tutrp Circuir. 


SUBMITTED JUNE 25, 1896. DecipEen Jury 30, 1896. 


Jupp, C.J., Frekar anb Waitine, JJ. 


A decision overruling a demurrer to a bill in equity is not final for 
the purposes of appeal. 


An appeal in equity should be taken from the decree, not from the 
opinion, of the court. 


When a hearing on demurrer is pending and no time has been set 
for trial- on the facts, the expenses of a witness summoned by 
plaintiff should not be taxed to defendant. 


OPINION OF THE COURT BY FREAR, J. 


This is a suit in equity for a discovery from each of the de- 
fendants; for salary of one of the plaintiffs as manager of 
defendant corporation; for consequential damages to his stock 
and to his other business by reason of his discharge as such 
manager by defendant Capron, president of said corporation; 
for a decree that an excess of assessments paid by plaintiff 
Schlumph be placed to his credit; for damages for injury to 
Schlumph’s stock by reason of an order for its sale given by the 
corporation to defendant Morgan, an auctioneer, for non-pay- 
ment of assessments; for the appointment of a receiver to man- 
age and control the corporation and its property until such time 
as it may be able to carry out its charter privileges or until it 


BARTHROP v. KONA COFFEE CO. 399 


has been wound up; for an injunction against the sale of the 
stock of each of the plaintiffs by the defendant Morgan, and for 
other relief of various kinds. 

The defendants demurred to the bill on the following grounds: 
misjoinder of parties plaintiff; misjoinder of parties defendant; 
non-joinder of parties defendant; several causes of action im- 
properly united; adequate, full and complete remedy at law; 
bill not signed by counsel; multifariousness; failure to state facts 
sufficient to entitle plaintiffs to a discovery or other relief. 

The plaintiffs moved in this court that the appeal be dis-. 
missed on nine grounds, the substance of which is that the 
decision appealed from is not final; that no decree has been 
entered, and that accrued costs have not been paid. 

It is argued for the defendants that our statute in general, 
allowing appeals “from all decisions, judgments, orders or de- 
erees of Circuit Judges in Chambers,” and not merely from 
“final” decisions, etc.; that it has been the practice of the court 
hitherto in chamber cases to entertain appeals from interlocutory 
decisions; that elsewhere it is only in the Code States that such 
appeals are not entertained; that a decision overruling a demur- 
rer that goes to the equities of the whole bill is final; and that 
if a demurrer were erroneously overruled and no appeal allowed, 
a defendant would be put unnecessarily to trouble and expense 
by having to answer and proceed to trial. 

These arguments have for the most part been urged upon this 
court in previous cases, which, though not upon the precise 
question whether an appeal lies from a decision overruling a 
demurrer in equity, yet seem indistinguishable in principle from 
the present case. 

Other portions of the same statute, relating to appeals from 
“all decisions” of District Magistrates and exceptions to “any 
opinion, direction, instruction, ruling or order” of the presiding 
Judge of a Circuit Court in a law case, are equally general with 
the portion under consideration. And yet in construing each of 
these portions the court has held repeatedly that an appeal or 
exception cannot be brought directly to this court from an inter- 
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locutory decision. In some of these cases the precise question 
was whether a decision overruling a demurrer could be brought 
up on appeal or exceptions. Brown v. Carvalho, 9 Haw. 180, 
from a District Magistrate; Prov. Gov't v. Hering, Ib. 187, and 
The Queen v. Poor, Ib. 218, from a Circuit Court. And even in 
chamber cases the general rule against allowing appeals from 
interlocutory decisions has been applied, though not in a case 
where a demurrer was overruled. Bankruptcy of Gouveia, 8 
Haw. 253; Estate of Banning, 9 Haw. 357, 359. 

It is true that in some cases appeals have been entertained 
from decisions overruling demurrers in equity; but, as was said 
of a similar practice in law cases in Prov. Gov't v. Hering, 
supra, this was with the consent of the appellee, or the matter 
was unnoticed by the court. Similar appeals have been enter- 
tained also by courts elsewhere inadvertently or because no 
objection was made, and yet the decisions on such appeals have 
been held binding on the parties, although the appeals, strictly 
speaking, were not allowable under the statute. Washington 
Bridge Co. v. Stewart, 3 How. U. S. 413. 

The rule against allowing appeals from interlocutory de- 
cisions seems to be a general rule applicable to both chamber 
and law cases, and not confined to Code States. See 2 Enc. of 
Pl. & Pr., 56, 57, 64, 114. In Kirchner v. Wood, 48 Mich. 
199, a decision overruling a demurrer to a bill in equity was held 
not appealable. Afterwards a statute was passed allowing an 
appeal from a decision overruling a general demurrer. Taylor 
v. Taylor, 87 Mich. 67. 

The fact that a demurrer may go to the equities of the whole 
bill is not of itself sufficient to make a decision overruling it 
final. It is difficult, perhaps impossible, to define accurately 
what is or what is not a final decision for the purpose of appeal. 
A “final” decision for this purpose is not necessarily in every 
instance the “last” decision in a case. The effect of a decision 
would seem to be a better test of its finality than the stage at 
which it was rendered. Barry v. Briggs, 22 Mich. 201. And 
so where a demurrer is sustained, even though to a part only 
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of the bill, the decision may be final so far as it goes. But 
where, as here, the demurrer is overruled, no substantial rights 
are finally concluded. If the defendants, upon the overruling 
of their demurrer, had elected to stand upon their demurrer, 
and had refused to answer, and a decree had been entered for 
the plaintiff upon the bill taken as confessed, it would clearly 
have been final and appealable. See 2 Enc. of Pl. & Pr., 
115, 116. 

Where a demurrer has been erroneously overruled, it may be, 
as urged by counsel, a hardship to the defendant not to allow 
him to appeal at once, for he might thereby be saved the trouble 
and expense of answering and trying the case upon the facts. 
On the other hand, if the demurrer has been rightly overruled, 
it might be a hardship to the plaintiff to allow an appeal at once, 
for he might thereby be put to great and unnecessary trouble, 
expense and delay. And whether the demurrer was rightly or 
erroneously overruled could not be ascertained until after the 
appeal had been heard. So as to any other interlocutory ruling. 
And if appeals were allowed from all such rulings it would be 
in the power of a defendant, even in a very clear case agaiust 
him, to keep the case oscillating between the original and ap- 
pellate courts almost indefinitely, to the great expense and an- 
noyance and perhaps even practical denial of justice to the 
plaintiff, to say nothing of the annoyance to the courts and the 
occupation of their time with trivial matters. There are weighty 
reasons on both sides of the question, but as between appeals 
from all decisions and appeals from final decisions only, courts 
elsewhere have come to the conclusion almost unanimously 
that appeals should be allowed from final decisions only. This 
is a matter of statutory regulation. Our statute is such that we 
cannot discriminate between interlocutory decisions so as to 
allow appeals on important occasions and not on other occasions. 
Provision for exercising such discrimination is provided in our 
statute relating to exceptions in Circuit Court law cases, by 
authorizing the presiding Judge in his discretion to reserve 
questions for the decision of the Supreme Court. It would 
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seem desirable that a similar statute be passed for chamber 
cases, as has been done in some of the United States. Under 
such a statute the Circuit Judge could exercise a proper discrim- 
ination in the interests of all parties. The very case at bar is a 
forcible example of one in which an appeal should be allowed 
under such a statute. This is apparent from a glance at the 
bill and demurrer, which are set forth in substance above. 

It may be added that, although interlocutory decisions are 
not severally directly appealable, no substantial rights are lost 
thereby, for all questions which might have been raised by 
such appeals, if allowable, may equally well be raised if the 
proper steps have been taken, on appeal from the final decree, 
in so far as the final decree is affected thereby. 

The word “decision” in equity within the meaning of the 
statute relating to appeals is practically synonymous with “de- 
cree,” and the appeal should be taken from the decree, not from 
the opinion of the court. In this case no decree has been en- 
tered. See Un Wo Sang Co. v. Alo, 7 Haw. 673. 

In regard to costs, the appeal was allowed by the Circuit 
Judge, and in the absence of any showing to the contrary it is 
to be presumed that all costs that had accrued up to the time of 
the appeal were paid. We notice also that the papers in the 
case not made part of the record by the certificate of appeal 
show that the item of $17 expenses of a witness, which iz the 
item alleged not to have been paid, was allowed after the appeal 
was taken, and subsequently the order allowing it was revoked. 
This item, we may add, appears to have been properly dis 
allowed under the ruling in Ohera v. Ackerman, 9 Haw. 599, 
the witness having been summoned pending a hearing on de- 
murrer and before a day had been set for trial on the facts. 

The appeal is dismissed without prejudice. 

G. F. Little, for plaintiffs. 

Thurston & Stanley, for defendants. 
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ALEXANDER J. CARTWRIGHT and SUSIE F. CART- 
WRIGHT v. BRUCE CARTWRIGHT, RUTH CART- 
WRIGHT and MURIEL CARTWRIGHT. 


APPEAL FROM Circuit Juper, First CIRCUIT. 
SUBMITTED JULY 2, 1896. Decipep Jury 31, 1896. 


Jupp, C.J., FREAR AnD WHITING, JJ. 


(1) A man and wife having executed a deed of separation, being now 
desirous of resuming marital relations, joined in a petition to the 
court to allow the deed to be amended so as to conform to the 
changed condition and relations of the parties to each other. 


Held, such amendments were unobjectionable. 

(2) A condition of forfeiture of the wife’s interest in the trust, and 
which would pass the same to the children, was the exercise of 
the settlor’s (husband’s) option in revoking the trust upon the 
happening of a certain event. The settlor now desires to relin- 
quish this power of revocation upon the happening of the con- 
tingency named. Held, unobjectionable, as the children’s interest 
is not immediately dependent upon the happening of the event, 
but upon the settlor’s exercise of the right of revocation. 


(3) In said deed of separation a trust was created by which the 
husband settled property for the benefit of his wife and children. 
One condition of said trust, the happening of which would defeat 
the interest of the wife and pass it directly to the children, was 
the obtaining of a divorce for her fault. Held, all the parties to 
the trust agreeing so to do, they could revoke this condition of 
forfeiture, if sui juris. 


(4) The children being minors are not sui juris, and are incapable of 
assenting. Held, this condition could not be revoked by the plain- 
tiffs alone. 
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OPINION OF THE COURT BY JUDD, C.J. 


This is a bill in equity to reform and amend a trust deed. 
The parties plaintiff, who are husband and wife, in view of 
unhappy domestic differences between them, executed, on the 
31st March, 1894, a deed by which they agreed to live separate 
and apart, and bound themselves by certain stipulations as to 
the custody of their minor children, Ruth and Muriel, and by 
which the father, Alex. J. Cartwright (called the party of the 
first part), made through the intervention of a trustee a settle- 
ment of certain property, real and personal, for the maintenance 
of his wife, Susie F. Cartwright (called the party of the second 
part), and their children, Ruth and Muriel. It appears by the 
bill filed on the 18th March, 1896, that the differences between 
the parties plaintiff had become reconciled and they now wish 
to resume marital relations and to amend and reform the said 
deed in order that it may conform to the changed conditions 
and relations each to the other. The portions of the deed which 
the plaintiffs desire to revoke and eliminate are particularly set 
forth in the bill. The general principle of law is that where all 
the parties to a settlement agree that the same or any part thereof 
be revoked, it may be done, but such revocation can have no 
effect upon those not in esse nor those who are not sui juris, 
such as the minor defendants are. Those parts, therefore, of the 
deed under consideration which affect only the plaintiffs were 
properly allowed and sanctioned by the Circnit Judge. Two 
phases or conditions of the trust were disallowed by the Circuit 
Judge on the ground that certain rights of property were thereby 
voluntarily created in favor of the children, who could not be 
deprived of them by the acts of the parties plaintiff. An appeal 
to this court is taken against the Circuit Judge’s refusal to 
allow these amendments. 

We shall consider first the request of the plaintiffs to strike 
out the condition expressed in the deed beginning at the 28th 
line of the 8th page and continuing to and ending with the 17th 
line of the 9th page. Succinctly stated, this condition of the 


CARTWRIGHT r. CARTWRIGHT. 405 


trust is, that if a competent court shall decree that the wife has 
committed certain specified acts, then “it shall be competent” 
for the settlor or his successors to revoke the trusts to the ex- 
tent of the interest of the wife, and that then the said interest 
shall descend at once to the children as if the wife had died. 
Other portions of the deed create remainders in the children 
upon the death of the wife. 

It is to be noticed that the termination of the life estate in 
the wife and the vesting of the property in the children is not 
made directly contingent upon the misconduct of the wife, but 
it is left to the option of the settlor to revoke the trusts created 
by the deed, upon the happening of the event. Now, if the 
settlor does not desire to preserve this condition and desires to 
relinquish the power of revocation reserved to himself, upon the 
happening of this event, we see no reason why he may not do 
so. The children, by this paragraph, are not vested with any 
interest upon the happening of the contingency of the miscon- 
duct of the mother, for the vesting is dependent upon the 
exercise of the power of revocation by the settlor, who no longer 
wishes to avail himself of this power. We see no reason why 
this paragraph may not be eliminated from the deed of trust. 
We now consider the other elimination refused allowance by 
the Circuit Judge. 

By the deed the trustee is to invest the estate and pay the 
net income to the wife for the joint use and-maintenance of 
herself and said children, Ruth and Muriel, for and during the 
natural life of said wife. This- disposition of the income the 
parties wish to preserve, but what follows they wish to revoke. 
It reads (following the words “for and during the natural life 
of said party of the second part”), “and for such lesser period 
as she, said party of the second part, shall remain the wife of 
said party of the first part, and thereafter, while said party of 
the second part shall remain sole and unmarried, whether said 
sole condition shall be in consequence of the death of the said 
party of the first part or of the intervention of any decree of 
divorce from the bonds of matrimony which shall hereafter be 
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obtained by said party of the second part from or against said 
party of the first part; provided, however, if such divorce shall 
be obtained by said party of the first part, for the fault of the 
said party of the second part, then, and thereafter and thence- 
forth said party of the second part shall have no further right, 
title or claim to, in or under this instrument, or the property 
or money hereby conveyed, or the trusts hereby created, or the 
income and profits hereby provided for, or the custody or con- 
trol of the children herein named or either of them.” 

In paragraph three of page 6 of the deed it is provided gen- 
erally that in case of or for any reason the wife should become 
disentitled to the right to participate in the benefits of this trust, 
or in case of her death,.the children shall succeed to her rights. 

We have here the condition of divorce for the wife’s fault, 
which if it happens would divest the wife of her life estate and 
pass it immediately to the children. A contingent remainder 
is thus given to the children. So far as the death of the wife 
terminating her estate is concerned, the children have a vested 
remainder. The settlor has created this condition respecting 
the effect of a divorce, and he cannot revoke it to the prejudice 
of those minors who are not sui juris and are incapable in law 
of giving their assent to its revocation. 

However improbable the event may be, or however advan- 
tageous to the children may be the re-establishment of the home 
and the increased pecuniary benefit to them of their father’s 
support outside the maintenance provided for by the trust, we 
are not authorized to decree that this interest of the children 
upon the contingency named may be destroyed without their 
consent, which, as we have seen, cannot be given. 

A decree will be signed in accordance with the views herein 
expressed. Plaintiffs to pay costs. 

A. K. Hartwell and J. Q. Wood, for plaintiffs. 

P. Neumann, Guardian ad litem for minor defendants, and 
for Bruce Cartwright, trustee, who submits to the direction of 
the court. 
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A. F. GONSALVES v. PAKIKO. 


ERROR TO THE District Court op Borg Kona. 
e 


Supmitrep Auouer 6, 1896. Decipep Avausr 10, 1896. 
Frear anp Wuitine, JJ. 


A judgment of a District Magistrate is reversed and a new trial or- 
dered by consent of the parties for errors assigned and confessed. 


OPINION OF THE COURT BY FREAR, J. 


Error from the District Magistrate of South Kona, Hawaii, 
in an action for $164.05, the balance claimed to be due plaintiff 
from defendant for work and labor done on a house. 

The District Magistrate, after hearing the parties, ordered the 
plaintiff to do certain things to complete the house, and the de- 
fendant to furnish tle material therefor and upen completion 
of the work to pay plaintiff the amount claimed, $164.05, or 
upon faslure to furnish the materials withir a reasonable time 
to notify the plaintiff and pay him forthwith the said amount. 

The plaintiff assigns as errors: That the Magistrate was with- 
out jurisdiction to decree specific performance of the contract, 
he having no equity jurisdiction; that judgment should have 
been rendered for either the plaintiff or the defendant; and that 
it is erroneous and void in that it was rendered for both parties, 
and in that it cannot be enforced by any process that the Dis- 
trict Magistrate can issue. 

The defendant in his return admits each of these errors. 

The parties having filed a stipulation for a hearing in vaca- 
tion by two Justices only, the Chief Justice being absent, and 
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that an order may be made reversing the judgment of the Dis- 
trict Magistrate and remanding the case to the District Court 
of South Kona, Hawaii, for a new trial, and directing costs 
herein to be divided, it is so ordered. 

Creighton & Correa, for plaintiff. 

Thurston & Stanley, for defendant. 


JOSEPH G. HENRIQUE v. JAMES R. PARIS, a minor; 
MARY C. PARIS, and J. D. PARIS, Jr., Administrator 
of the Estate of J. D. Paris, Sr., deceased. 


APPEAL FROM Circuit JupGE, First Circuit. 
Supmirrep Jury 1, 1896. DECIDED SEPTEMBER 14, 1896. 


Jupp, C.J., Frear anb Wartine, JJ. 


Specific performance of an option of purchase contained in a lease will 
not be decreed after a forfeiture of the lease has been incurred 
for breach of condition, if such breach has been persistent and 
wilful on the part of the lessee. 


A conveyance of leased premises carries with it the right to possession 
upon a forfeiture for breach of condition. 


OPINION OF THE COURT BY FREAR, J. 


This is a suit for specific performance of an option of purchase 
contained in a lease from J. D. Paris, Sr., to the plaintiff. 

After making the lease, the lessor conveyed the premises to 
defendant James R. Paris, a minor, subject to life interests in 
himself and his wife, the defendant Mary C. Paris. Subsequently 
he died, and his son, J. D. Paris, Jr., defendant, was appointed 
administrator of his estate. 
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The lease is of a stone house with three enclosed lots, 10.71 
acres in area, at Kaawaloa, South Kona, Hawaii, for a term of 
twenty years from the first day of October, 1888, “and upon the 
fulfillment of the conditions hereinafter set forth.” Then follow 
five covenants by the lessee in separate paragraphs, the second 
of which is a covenant “to clear the lantana from all the said en- 
closed lots within eighteen months from date, and to keep them 
clear until the termination of said lease.” Following these cov- 
enants of the lessee is a covenant of the lessor for quiet enjoyment 
“the lessee fulfilling the terms and conditions herein stated.” 
Following this is a separate paragraph, as follows: “Moreover 
the lessee shall have the privilege of purchasing said property 
with 2 acres of land more or less additional to square two corners 
of the lot, when he shall have paid the sum of $450.00 to the 
lessor or to his legal representatives.” Finally there is a para- 
graph providing for reentry in case default shall be made in 
fulfilling any of the conditions of the lease. 

The lessor and, after his death, his son, J. D. Paris, Jr., as 
administrator of his estate, accepted rent ($50 per annum, pay- 
able quarterly in advance) until April 1, 1895. On April 80, 
1895, J. D. Paris, Jr., as administrator, sent the lessee a notice to 
quit for breach of the condition to clear the land of lantana. 
A day or two later he was tendered the rent for the quarter 
beginning April 1, 1895, which he declined to receive. He then 
instituted proceedings and obtained judgment for possession of 
the premises, in the District Court of South Kona. The case 
was appealed to the Circuit Court, where it is still pending. On 
or about June 3, 1895, on advice of counsel, J. D. Paris, Jr., 
went upon the premises and read two notices, one on behalf and 
as guardian and father of J. R. Paris, the other on behalf and 
by the authority of Mary C. Paris, in each of which notices he 
stated that he entered upon the premises and took possession of 
the same for breach of the conditions, terms and covenants of the 
lease, and demanded immediate and peaceful surrender of the 
premises, which was refused. August 8, 1895, Mary C. Paris 
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released and quit-claimed the premises to James R. Paris. Aug- 
ust 21, 1895, James R. Paris, by J. D. Paris, Jr., as guardian 
ad litem and next friend, brought ejectment for the premises 
against the lessee, in the Circuit Court. In October the lessee 
tendered J. D. Paris, Jr., for the land $450 (which was de- 
clined), and on November 20, 1895, brought this suit. 

At the commencement of the lease, October 1, 1888, a large 
portion of the land was covered with lantana; at the end of the 
first eighteen months a little over half of this land had been 
cleared. On April 30, 1895, the date of the first notice to uit, 
there was still about three-fourths of an acre of the original 
growth of lantana on the land, and considerable young lantano, 
two or three feet high, scattered over the land in patches. On 
June 3, 1895, the date of the second notice and entry, most of 
the old lantana had been cleared, but there was a large growth 
of young lantana, nearly all in flower and some in seed, some 
of which was still on the land after the commencement of this 
suit in November. 

It is argued for the defendants that the effect of the word 
“moreover” at the beginning of the option paragraph in the 
lease is to incorporate in that paragraph the clause “the lessee 
fulfilling the terms and conditions herein stated,” found in the 
preceding paragraph relating to quiet enjoyment, and so make 
the exercise of the purchase option expressly dependent upon the 
performance of a condition precedent, failure in the perform- 
ance of which would work a forfeiture of the option, notwith- 
standing the continuance of the lease-by the acceptance of rent, 
and thus bring the case within the principles governing Gilbert 
v. Port, 28 Oh. St. 276, and Steele v. Bond, 32 Minn. 14. But 
it seems to us that the case is more analogous, so far as the con- 
struction of the instrument is concerned, to Hagar v. Buck, 44 
Vt. 285, relied on the plaintiff. See also Green v. Low, 22 
Dese 625. In Hagar v. Buck there were covenants to build a 
house of a certain kind and size within two years, and to keep 
houses in repair; a covenant of quiet enjoyment on condition of 
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performance of the lessee’s covenants; an option of purchase 
upon payment of $500, and power to enter and take possession 
upon breach of the lessee’s covenants. The Court held that the 
option of purchase might be exercised so long as the lease was 
continued in force by the acceptance of rent, notwithstanding 
failure to keep the covenants; that the right to enter for breach 
of the covenants was waived so long as rent was accepted, but 
no longer, the covenant to repair being a continuing one; and 
that although entry had been made for breach of this covenant, 
equity would relieve against the forfeiture because it would 
work a hardship to the lessee and full compensation could be 
made to the lessor. f 

Courts of equity regard the performance of covenants in 
leases:as the real object desired, and the right of entry as mere 
security for such performance, and so they do not always hold "` 
parties strictly to their legal rights, but often relieve against a 
forfeiture, especially if full and exact compensation can be made 
to the injured party. Accordingly, in case of a breach of a cove- 
nant to pay rent, relief is generally granted against a forfeiture, 
because payment of the rent with interest thereon is deemed full 
and exact compensation. But in the case of other covenants, as 
to repair, insure, clear off lantana, Ae, relief will not generally, 
except in cases of fraud, mistake, accident or surprise, be granted, 
because the exact compensation cannot. be ascertained. And even 
in cases where exact compensation can be made, relief will not 
be granted if the breach is due to gross negligence or is per- 
sistent and wilful on the part of the lessee. See Garrett v. 
Macfarlane, 6 Haw. 435; 1 Pom. Eq. Jur., Sees. 452-454; Tay- 
lor, Ld. & Ten., Sec. 496. 

In Hagar v. Buek, supra, the Court went so far as to relieve 
against a forfeiture incurred for a breach of a covenant to repair, 
but this was expressly on the ground that the option to purchase 
for a definite sum brought the case within the rule applicable 
to cases where full compensation can be made; for, upon the 
lessor’s parting with all his interest in the premises by a convey- 
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ance thereof for the sum agreed upon, it would, thought the 
Court, be immaterial to him whether the covenants had been 
kept or not. And although that case seems to have gone about as 
far as any in this direction, we might nevertheless feel obliged 
to follow it, if it were not distinguishable from the case at bar. 

It seems to us that the present case, unlike the Vermont case 
so far as appears, is one of those in which the breach has been 
persistent and wilful. It appears that the lessee might by reason- 
able effort have cleared the land within the first eighteen months 
and kept it clear afterwards. And although rent was accepted, 
and this may have technically constituted a waiver of the breach 
for the purpose of continuing the purchase option as well as the 
lease proper, until April 1, 1895, yet the tenant was not thereby 
led to believe that the breach was acquiesced in or that a forfeit- 
ure would not be enforced, for repeatedly during nearly the 
whole period, at least after the expiration of the first eighteen 
months, he was urged to clear the land, and was told that he had 
lost his option by his failure to do so, and was warned that he 
would lose his lease also if he did not keep his covenant; but, co 
judge from his own testimony as well as that of J. D. Paris, Jr., 
the principal witness for the defendants, he was indifferent to 
these warnings, and disposed to clear the land solely with a view 
to his own convenience, regardless of his duty under the cove- 
nant. The breach continued the whole period—including over 
seven months after rent was refused, and when there was not 
even a technical waiver; and not until the lapse of a considerable 
time after the bringing of the action of ejectment, to say nothing 
of prior efforts to recover the premises from the lessee for breach 
of his covenants, did he attempt to exercise the option to pur- 
chase. The legal right under such circumstances is with the 
landlord, and if the tenant desires to be relieved from the conse- 
quences of his own acts, it must appear at least that he has not 
persistently and wilfully neglected to perform his own obliga- 
tions. He who comes into equity must do so with clean hands. 

It is, however, argued that the lessor’s grantee did not succeed 
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to the right to enter and take possission for breach of condition. 
This seems to have been the rule at common law. Co. Litt., 
214a. “But now,” says Taylor, Ld. & Ten., Sec. 440, “a con- 
veyance of leased premises, without reservation, carries with it 
all the grantor’s rights in the lease, including the right to pos- 
session upon a forfeiture for the breach of any of its conditions, 
and excepts only such obligations as are merely collateral 
thereto, or of a personal character.” This change in the law was 
made by statute in England (82 Hen. VITI. c. 34), and in 
many of the United States, but in some States it appears to have 
been adopted without the aid of statute. See Page v. Esty, 54 
Me. 319; McGuffie v. Carter, 42 Mich. 497; McKissick v. 
Pickle, 16 Pa. St. 140. Another branch of the same rule at 
common law prevented a reservation of rent from passing to a 
lessor’s grantee. Co. Litt., 213b. This also has been changed by 
statute in England, and partly by statute and partly by judicial 
decisions in America. Taylor, Ld. & Ten., Sec. 439; Perrin v. 
Lepper, 34 Mich. 292; Burden v. Thayer, 3 Metc., 76. 

The old rule is a provision of the feudal law, and grew out of 
a state of society which does not exist in these Islands. There is 
not now and here the necessity that there was in England in 
the Middle Ages for laws against champerty and maintenance 
to prevent the stirring up of suits for purposes of oppression, nor 
any reason why a landlord should not convey his estate without 
the consent (attornment) of his tenant. Freedom rather than 
restraint of alienation is required under present conditions. The 
reasons for this rule having ceased, the rule itself should also 
cease. And there can be little doubt that lessors’ grantees have 
hitherto in these Islands acted accordingly and exercised (be 
right of entry for breach of condition, although we do not know 
of any judicial decision directly upon the subject. In Daris v. 
Spencer, 3 Haw. 274, the Court suggested, but did not decide, 
the question whether our statute did not go so far as to give the 
right of entry to the lessor’s grantee. See Civ. Code, Sec. 939, 
relating to summary proceedings to recover possession. In Gar- 
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rett v. Macfarlane, 6 Haw. 435, the Court, while it did not 
expressly refer to the question, assumed that the lessor’s grantee 
might exercise the right of entry, for it held (on demurrer) that 
equity would relieve against the forfeiture. There would have 
been no necessity for so holding, and the lessee would have had 
an adequate remedy at law, if the grantee of the reversion could 
not have lawfully entered. See also Kuamu v. Laukca, 9 Haw. 
612. We are of the opinion that the old common law rule in 
question is not law here, because it is “otherwise established by 
Hawaiian national usage.” Laws of 1892, Ch. 57, Sec. 5. 

The decree appealed from dismissing the bill with costs is 
affirmed. ` 
A. G. M. Robertson for plaintiff. 

Kinney & Ballou for defendants. 


MRS. E. K. BOOTH v. KAPUAKELA (w). 
APPEAL FROM CircuIr Junek, First Crrcuir. 
SUBMITTED JUNE 26, 1896. DECIDED SEPTEMBER 14, 1896. 


Jupp, C.J., FREAR anD WHITING, JJ. 


A’s grantors were sued in ejectment and claimed the entire land, and 
made no especial claim to a wooden house thereon. Judgment 
was obtained against A’s grantors for an undivided half of the 
land. The presumption is, in default of evidence, that the house 
was a part of the real estate, and A is estopped from showing in 
subsequent proceedings in partition, that the house was erected 
by her ancestor in title and is her exclusive property. 


OPINION OF THE COURT BY JUDD, C. J. 


The question in this case appears to be whether a party who 
was sued in ejectment and against whom a verdict was rendered 
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for a moiety of the land is, on a bill for partition of the land, 
estopped to show that a certain wooden house on the common 
estate was exclusively the property of her ancestor in title. 

The Circuit Court affirmed the report of the Commissioner 
who made a division of the land, awarding one parcel to plaintiff 
and the other to defendant, the house in question being upon the 
portion set off to defendant, another house being on the portion 
set off to plaintiff. It appears that in the trial of the title the 
present plaintiffs grantors did not make special claim of owner- 
ship in the house, but claimed in defense the entire land under 
a deed from one Pilipo, who the jury found to be entitled to but 
one-half of the same, and the present defendant the other half. 
The question of title to the land as it stood, and necessarily of 
the improvements, hereditaments and appurtenances appertain- 
ing, was litigated between the parties, and the verdict of the 
jury is conclusive that each party was entitled to one-half of the 
entire estate, including improvements. It was incumbent upon 
the Commissioner to view and divide the estate as he did. And 
no exception was made to his report, which presumably took 
into consideration the value of the house in question as a part 
of the estate. There is no evidence before us to show whether 
the house is affixed to the soil so as to be a part of the realty, 
and in default of such evidence the presumption is that it is of 
that nature. 

In resisting the suit of the present defendant (then plaintiff) 
at the trial of the ejectment case, it would have been competent 
for the then defendants (grantors of present plaintiff) to have in 
their answer claimed the house as exclusively their own, and we 
doubt not thata verdict would have been rendered in accordance 
with the proofs adduced. No such claim was made, and the 
plaintiff is now estopped from making it. 

Decree affirmed. 

Magoon & Edings for plaintiff. 

Kinney & Ballou for defendant. 
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EDWARD WOODWARD v. REPUBLIC OF HAWAII. 
Error to THE Circuit Court, First CIRCUIT. 
SuBMITTED JUNE 23, 1896. Decipep Serr. 16, 1896. 


Jupp, C. J., Frear anD Warring, JJ. 


When a criminal case entitled the “Republic of Hawaii v. A. B” is 
prosecuted by private counsel, the Attorney Generals authority 
to prosecute is presumed, and the constitutional provision that 
“prosecutions shall be carried on in the name and by the authority 
of the Republic of Hawaii,” is complied with. 


An exception to a ruling of the court in the progress of a trial when 
duly noted and allowed may be assigned as a ground of error, 
notes as well as bills of exceptions being made by statute on writs 
of error part of the record for the purposes of error. The charge 
of the Court being made, by Sec. 2, Chap. LVI of the Laws of 
1892, a part of the record, if duly excepted to and exception al- 
lowed, may be the subject of a writ of error. 


An instruction that, after evidence of acts of unchastity of a prosecu- 
trix committed repeatedly and within a year or two prior to the 
alleged seduction, reformation may be presumed without proof, 
after a reasonable lapse of time, held to be erroneous. 


OPINION OF THE COURT BY JUDD, C. J. 


The defendant was tried for the offense of seduction at the 
August term, 1895, of the Circuit Court, First Circuit, in which 
the jury disagreed, and on a second trial in said Court at the 
next term thereof (November) was found guilty and sentenced 
on the 30th of November. Within six months, to-wit, on the 
14th May, 1896, a writ of error was sued out by the defendant. 
The assignments of error are numerous. 


Ist. That the case was not prosecuted in the name and by 
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the authority of the Republic of Hawaii as required by Sec. 3, 
Art. 92 of the Constitution, but was prosecuted by private coun- 
sel, and it does not appear on the record that it was authorized 
by the Attorney General. 

The case is entitled in the District Court where it originated 
the “Republic of Hawaii v. Edward Woodward,’ it is there- 
fore prosecuted in the name of the Republic. Private counsel 
prosecuted. They are noted on the minutes as “for the pros- 
ecution” in one court and as “assisting the prosecution” in 
another. The authority of the Attorney General as the rep- 
resentative of the Republic must be presumed to have been 
given. The question is not raised here whether a prosecution 
may be instituted against the will of the Attorney General. 
We find no error here. 

All the remaining assignments of error are to various parts 
of the charge of the Court and rulings made during the trial. 
Counsel for the prosecution moved that these assignments be 
quashed on the ground that none of the alleged errors can be 
made the subject of a writ of error unless embodied in a bill of 
exceptions, drawn up within the time fixed by statute or rules 
of Court and signed by the Judge, which was not done in this 
case. Undoubtedly this method is convenient and would give 
the Appellate Court in concise form the exact questions sought 
to be raised, and it is sustained by authority. See Powell on 
Appellate Proceedings, Sec. 61. But having a statute defining 
writs of error, Chap. XCV., Laws of 1892, it must control us. 
Section 4 of this Act reads: “For all purposes of this Act the 
record shall be deemed to include all pleadings, motions, notes 
or bills of exception, exhibits, clerks’ or magistrates’ notes of 
proceedings, and if so desired by the plaintiff in error, a trans- 
cript of the evidence in the case.” 

We do not at all sustain the proposition that counsel may stand 
by and without objection allow the Court to commit errors of 
law and then, if in time and the sentence or judgment be not ex- 
ecuted, ask the Appellate Court to correct the alleged errors. 
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But by the statute exceptions properly noted and allowed may 
be considered as a part of the record upon which a writ of error 
may be based, though not brought into the form of a bill and 
certified by the Judge. 

Upon the same reason the charge of the Court or any part 
thereof, if duly excepted to, may be made a part of the record 
upon which error may be assigned. Sec. 2 of Chap. LVI. of the 
Laws of 1892 makes the charge or instructions of the Court a 
part of the record. It may be argued that this statute having 
no relation to the Statute of Error, would not be sufficient of 
itself to bring a charge of the Court into the record for the 
purposes of error. It certainly may become so when an excep- 
tion to it is noted under the Writ of Error Act. A case in 1 
Sergeant & Rawle, p. 298, Downing v. Baldwin, holds that the 
Legislature having required the charge of the Court to be made 
in writing and to be filed with the record in the cause, super- 
sedes the necessity of a bill of exceptions. In this case Chief 
Justice Tilghman says “the Act of the Assembly directs the 
opinion of the Judge to be filed of record; it becomes then a 
part of the record, and being so the Superior Court must of 
necessity take notice of it. * * An opinion filed by positive 
command of law is of the body of the record and must so 
remain.” 

We have carefully reviewed the charge of the Court and the 
various assignments made upon it. We need only advert to one. 

Evidence was introduced by the defense of repeated acts of 
sexual intercourse with several persons, within a year or two 
prior to the alleged seduction. This, if believed, would show the 
unchaste character of the prosecuting witness prior to the act 
upon which the prosecution was based. In rebuttal she denied 
the acts of sexual intercourse, but offered no evidence to show 
that she had reformed. The charge of the Court upon this mat- 
ter was as follows: 

“Many of the statutes making seduction criminal in other 
countries require in addition to the provisions contained in our 
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statute, that the woman seduced shall be of chaste character. 
This seems to have been purposely omitted from our statute, 
but the question of chastity of the prosecuting witness is always 
more or less involved in prosecutions for seduction. For instance, 
it is apparent to every one that a prostitute could not be seduced. 
The law is made to protect the chastity of those who are trying 
to live properly. * * * 

“By the expression ‘chastity’ of the complaining witness, I 
do not intend for you to understand that it is necessary for her 
never to have had sexual intercourse with any one prior to the 
alleged seduction. It would violate the spirit as well as the 
language of the statute to hold that a woman should not be 
entitled to its beneficent protection, who at some time in her 
life, in a moment of weakness, had given up her body through 
the motive of love, or under the influence of passionate excite- 
ment, or even who has given up her body for gain. Therefore 
the previous unchastity of the prosecutrix, if proved, would not 
of itself be a defense in this case. 

“If a woman reforms after having had sexual intercourse, she 
is as much entitled to the protection of the statute as though 
she had never fallen from virtue. Therefore, if you should find 
that the complaining witness had had sexual intercourse prior 
to the alleged seduction, you must then consider whether or not 
she reformed before the time when such seduction is alleged to 
have occurred, or whether a time sufficient had elapsed for you 
to presume that she had reformed. The matter of reformation 
is in your hands, as well as other questions of fact in this case. 
Therefore, if the jury believe the testimony of the defense that 
in former years the prosecutrix was an unchaste person, but has 
since reformed, and has under promise of marriage committed 
fornication with the defendant, you must convict. 

“One of the Supreme Courts of the United States that is held 
in the very highest respect, in treating of this matter, has laid 
down the principle that a woman who has been seduced but who 
has reformed may be again the subject of seduction, and where 


420 SEPTEMBER, 1896. 


a reasonable time elapses between the different acts, the pre- 
sumption in favor of reformation may arise. By this you see 
that it is not necessary in all cases to prove reformation, but 
after a reasonable time reformation may be presumed. 

“As to what is reasonable time, I leave to you to find, and 
the circumstances of the case must determine as to what is 
reasonable time for reformation. I cannot give you any rule 
upon this question, and must leave it to your good judgment.” 

We think this instruction was erroneous. It authorized the 
jury to find that the prosecuting witness had committed repeated 
acts of sexual intercourse with several persons within a year or 
two of the alleged seduction, and then further find, from the 
mere lapse of that year or two of time, regardless of other cir- 
cumstances, and in the absence of any evidence of her mode of 
life meanwhile, that she had reformed. 

We do not go so far as to hold that under no circumstances 
may reformation be presumed from mere lapse of time. If but 
one act of unchastity were shown, and that fifteen or twenty 
years previously, it may be that the jury would, in the absence 
of any evidence one way or the other as to the mode of life 
meanwhile, be justified in inferring reformation. But we think 
that the instruction was erroneous as applied to the facts of this 
case. 

The cases cited in 21 Am. & Eng. Encye. of Law, p. 1048, 
may be referred to. 

In the case of People v. Clark, 33 Mich. 117, the Court say: 
“Had a reasonable time elapsed before the different acts, a pre- 
sumption in favor of a reformation might arise, but we think no 
such presumption could arise in this case, and that the burden 
of proving such would be on the prosecution.” 

In a later case, People v. Squires, 49 Mich., 489, the trial 
Judge had deducted from People v. Clark that a return to virtue 
between acts of intercourse might be presumed if the interval 
was long enough, but the Supreme Court held on appeal that 
this was a misapprehension of their ruling in the former case, 
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end that it was not their view that “any lapse of time which was 
possible in the case, or that in any case mere abstentation from 
intercourse for a few months, which might be fully accounted 
for by want of opportunity, would ground a legal presumption 
of reformation beyond all reasonable doubt.” 

Upon a review of the whole case we think the instruction 
given was material and did the defendant injury, and was 
erroneous, and a new trial should be ordered, which is done 
accordingly. 

Hartwell, Thurston & Stanley and A. Rosa, for prosecution. 

A. K. Humphreys for defendant. 


THOMAS R. MOSSMAN v. THE HAWAIIAN GOVERN- 
MENT. 


Questions RESERVED BY THE Circuit Court, First Orrcuit. 
SUBMITTED APRIL 29, 1896. Decipep SEPTEMBER 24, 1896. 


Frear anb Waitwa, JJ., Ann Circuit JUDGE CARTER IN PLACE 
oF Jupp, C.J., DISQUALIFIED. 


An adjudication of a question of descent in probate proceedings for 
distribution of personal estate is not conclusive upon that question 
in an action of ejectment for real estate as to one who was not 
a party or in privity with a party to the probate proceedings. Keahi 
v. Bishop, 3 Haw. 546, distinguished. 

A conveyance by a disseisee to a third party is not void as against 
the disseisor. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of ejectment to recover possession of certain 
land covered by Land Commission Award 3322 on the north- 
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easterly side of Hotel Street, in Honolulu, the plaintiff claiming 
title thereto by purchase. 

Pleas and replications of considerable length were filed, set- 
ting forth the deeds and the records of the former proceedings 
referred to, but for the purposes of this decision they may be 
briefly stated in substance as follows: 


Pleas. 1. That the plaintiff claims solely under two certain 
deeds from persons whose only claim of title was by descent 
from one Charles Kanaina, deceased, intestate, and that in cer- 
tain proceedings in probate after notice, by publication, and 
hearing, the property remaining in the possession of the admin- 
istrator of the estate of said Kanaina was adjudged to be dis- 
tributed to certain other persons as the heirs of said Kanaina. 
2. That in certain partition proceedings after notice, by publi- 
cation, and hearing, the land in question was by order of court 
sold at auction, and was at such sale purchased by and conveyed 
to the defendant, all of which was known at the time to the 
plaintiff’s grantors. 3. That the deeds to the plaintiff were made 
when his grantors were out of possession and the defendant in 
possession, holding adversely to them, with their knowledge. 

Replications. 1. That the decree of distribution was void 
for want of jurisdiction of the court over the parties, because 
in one of the two published notices the date of hearing was 
set forth as September 25, 1882, the appointed and actual day 
of hearing being September 15, 1882; that, even if the decree 
were valid, yet the plaintiff’s grantors were related to the said 
Kanaina in the same degree as that claimed by the distributees, 
and that therefore the plaintiff is entitled to at least a share 
of the estate, and that the proceedings for distribution were at 
the time thereof unknown to the plaintiff’s grantors. 2. That 
the plaintiff’s grantors were not parties to the partition pro- 
ceedings, and that the same were at the time thereof unknown 
to them. 3. That the adverse possession of the defendant was 
unknown to the plaintiff’s grantors at the dates of their con- 
veyances. 
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To these replications there was a general demurrer. 

The case comes here on the reserved question of the sufficiency 
of the pleas and the demurrer. 

The estate to a portion of which the plaintiff claims title 
in this action, that of Charles Kanaina, father of King Luna- 
lilo, was supposed to have been settled after much litigation 
during the years 1877-1881. And in view of the extent of 
that litigation, the length of time that has since elapsed, and 
the amount of property the title to which may be affected by 
this decision, as well as the importance of the legal questions 
involved, and the disputed effect of certain former decisions of 
this Court on closely related questions, we may be justified in 
stating the reasons for our conclusions at some length. The 
pleas, all of which in our opinion are insufficient, will be con- 
sidered in their order. 


In considering the first plea—that of a former adjudication of 
the question of heirship in certain probate proceedings—we 
shall assume that the notice by publication in those proceedings 
was not so defective as to be assailable collaterally in this case. 
The ground of our decision is that the question of heirship was 
not in fact adjudicated in those proceedings as to the plaintiff’s 
grantors with reference to the real estate. Those were proceed- 
ings on the petition of the administrator of the estate of Charles 
Kanaina, deceased, for examination and allowance of his ac- 
counts, for distribution of the personal property (a sum of 
money) remaining in his hands, and for his discharge. They in 
no manner concerned the real estate of the decedent, and the 
plaintiff’s grantors were not parties thereto, and (as must be 
assumed at this stage of the case) were without knowledge 
thereof. 

The question now raised is whether a finding (of heirship) 
in the course of one proceeding (for distribution) in respect 
of one subject (certain personal estate) is conclusive in another 
proceeding (ejectment) in respect of a different subject (certain 
real estate) as to one who, though having constructive notice, 
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did not appear in the first proceeding. If the plaintiff's grantors 
are bound by the finding made in the first proceeding, he also 
is bound, for he is in privity with them. 

The general rule is that a judgment is void as to one entitled 
to be heard who had no notice, actual or constructive; but if 
there was notice, then as to the subject of the proceeding the 
judgment is in every other proceeding conclusive, not only upon 
every point that was litigated in the first proceeding, but upon 
every point that might have been litigated; but as to a different 
subject, the judgment is conclusive only upon points actually 
contested and adjudicated in the first proceeding. Consequently, 
if one entitled to be heard appears but puts in only some of his 
defenses and remains silent as to others, he is in a subsequent 
proceeding upon the same subject bound as to all his defenses, 
but in a subsequent proceeding upon" 8 different subject he is 
bound only as to such defenses as were made and adjudicated in 
the first proceeding; and if he makes default altogether he is in 
a subsequent proceeding upon the same subject bound as to all 
his defenses, but in a subsequent proceeding upon a different 
subject he is not bound as to any defense. In the present case 
we assume that the plaintifi’s grantors received constructive 
notice of the proceedings for distribution, but they did not 
appear or take any part in the litigation, and therefore, al- 
though bound by the decree as to the subject of those proceed- 
ings—the personal property—upon all points that were or might 
have been raised in those proceedings including the question 
of heirship, they are not bound upon any of them in this 
action of ejectment upon a different subject matter—the real 
estate. 

These propositions are well settled. The principal case is 
Cromwell v. Sac, 94 U. S. 351; see also Nesbit v. Riverside 
Independent Dist., 144 U. S. 610; Watts v. Watts, 160 Mass. 
464; Jacobson v. Miller, 41 Mich. 90. In Watts v. Watts the 
Court said: “It would be a harsh and oppressive rute which 
should make it necessary for one sued on a trifling claim to re- 
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sist it, and engage in costly litigation in order to prevent the 
cperation of a judgment which would be held conclusiveiy to 
have established against him every material fact alieged and 
not denied in the declaration, so as to preclude him from show- 
ing the truth if another controversy should arise between the 
same parties. There might be various reasons why he would 
prefer to submit to a claim rather than to defend against it. For 
the purpose of defending that suit he would have his day in court 
but once, and if he chose to let the case go by default, or with 
a trial upon some of the defenses which might be made and not 
upon others, he would be obliged forever after to hold his peace. 
But a plaintiff can claim no more than to be given what he asks 
in his writ. He cannot justly complain that the defendant has 
not seen fit to set up defenses and raise issues for the pur- 
pose of enabling him to settle facts for future possible contro- 
versies.” In Cromwell v. Sac the Court said: “Various 
considerations, other than the actual merits, may govern a 
party in bringing forward grounds of recovery or defense in one 
action which may not exist in another action upon a different 
demand, such as the smallness of the amount or the value of 
the property in controversy, the difficulty of obtaining the 
necessary evidence, the expense of the litigation, and his own 
situation at the time. * * * A judgment by default only 
admits for the purpose of the action the legality of the demand 
or claim in suit; it does not make the allegations of the dec- 
laration or complaint evidence in an action upon a different 
claim.” 

The former judgments considered in the cases above cited 
were in personam, but the reasoning upon which those cases 
were decided did not rest upon that fact, but would have been 
equally applicable if the former proceedings had been in rem. 
In proceedings in rem more persons may be bound by the final 
judgment, because in them more persons who may be entitled 
to be heard may receive actual or constructive notice by seizure 
or publication than in proceedings in personam, in which the 
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notice must in general be personal. In either case, however, all 
persons who had notice, actual or constructive, are in all other 
proceedings bound as to all questions involved, whether contested 
or not, so far as the final disposition of the subject matter of 
the first proceeding is concerned; but so far as those questions 
themselves are concerned upon which the final judgment was 
based, they are not bound unless they contested or confessed 
them. A person may waive his right to the thing claimed 
without waiving his right to contest for other purposes the 
grounds upon which the claim is based. 

An exception in the application of this rule viewed in the 
light of the rule requiring mutuality of estoppel is made by 
some courts which hold certain judgments in rem in admiralty 
conclusive in favor of a stranger as against a party (not, how- 
ever, in favor of a party as against a stranger, as we are asked 
to hold in this case) upon the intermediate as well as the final 
facts adjudicated. This exception may perhaps be accounted 
for on other grounds than the nature of the proceeding as 
being in rem. If not, it must be regarded as resting on 
authority alone, and is not to be extended. See Brigham v. 
Fayerweather, 140 Mass. 411; 2 Van Fleet, Form. Adj., Sees. 
518, 522; 2 Sm. Ld. Cas. 696-699. It is certain that in respect 
of probate proceedings, even when in the nature of proceedings 
in rem, the rule, not the exception, has been applied with prac- 
tical uniformity. 

To illustrate, if the determination of a question of relation- 
ship or heirship is the direct object of a proceeding in rem, the 
judgment will necessarily be conclusive upon that question 
in every other proceeding as to all persons whether they appeared 
in the first proceeding or not. Such seems to have been the 
case in Ennis v. Smith, 14 How. 400, in which decrees of the 
Courts of Nobility of the governments of Grodno and Kobryn 
in the Russian province of Lithuania, declaring certain persons 
to be the next of kin of General Kosciusko in a proceeding 
instituted for that purpose, were held in other proceedings in 


MOSSMAN v. HAWAIIAN GOVEKNMENT. 427 


the United States to be evidence of heirship as against persons 
who were not parties to the first proceeding. (See comments 
on this case in Shores v. Hooper, 153 Mass. 234.) 

If the relationship or heirship is not the direct subject, but 
is merely one of the grounds upon which the final judgment 
disposing of the direct subject is based, as, for instance, if the 
direct purpose is the appointment of an administrator, and if 
in order to decide this matter the question of who is next of 
kin to the deceased is actually litigated and adjudicated, the 
adjudication will be conclusive upon all who were parties to that 
proceeding, even in a different proceeding for a different pur- 
pose, as, for instance, in a proceeding for distribution; Caujolle 
v. Ferrie, 18 Wall. 465; Barres v. Jackson, 1 Phill. 582 (19 
Eng. Ch. 581); Howell v. Budd, 91 Cal. 348; or in a proceed- 
ing for the settlement of an account; Garwood v. Garwood, 29 
Cal. 514; or in an action of ejectment; Blackburne v. Craw- 
ford, 3 Wall. 190; Kearney v. Denn, 15 Wall. 51; so if the 
first proceeding were for distribution and the second in eject- 
ment; Keahi v. Bishop, 3 Haw. 546; see 1 Van Fleet, Form. 
Adj. 68. But as against one who was not a party to the first 
proceeding there is no such estoppel by the intermediate findings 
of fact upon which the final judgment was based. Spencer v. 
Williams, L. R. 2 P. & D. 230. In Blackburne v. Crawford 
and Kearney v. Denn, supra, a question of legitimacy had 
been determined by the Orphans’ Court in a proceeding for 
the appointment of an administrator; afterwards ejectment was 
brought by a brother who had been a party to the proceeding 
for administration and three sisters who had not been parties 
thereto; the adjudication was held not binding upon the sisters 
although binding upon the brother. In Morin v. St. Paul, M. 
& M. Ry. Co., 33 Minn. 176, the adjudication of a question 
of heirship in respect of certain real estate by a probate court 
was held not binding in an action of ejectment for other real 
estate as to persons who had not been parties in the first pro- 
ceeding. The Court said: “The proceeding in the probate 
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court and the judgment therein were in their nature in rem, 
and may be regarded as concluding all the world as to matters 
directly adjudicated. And it would seem, too, that in any 
subsequent proceeding involving the same thing or subject as 
that before adjudicated upon, and in which conclusive effect 
is to be given to such former judgment, such effect may be 
attributed, not only to that which was actually declared and 
expressly determined by the judgment, but also in respect to 
the grounds or facts upon which the judgment proceeds. * * * 
But it cannot be that, in a case where the former judgment itself 
is irrelevant to any fact in issue, those not actually parties to 
the proceeding can be affected in respect to the grounds or 
facts upon which that judgment may have been based.” In 
Shores v. Hooper, 153 Mass. 228, an adjudication of heirship 
in a probate court in a suit involving only personal property 
was held not conclusive in a writ of entry for real estate 
as to persons not parties in the first suit. And although the 
persons against whom the probate decree was set up were 
not entitled to be heard in the probate court, the decision was 
based not so much upon that ground as upon the ground that 
those persons had not in fact been parties to the former pro- 
ceedings whether entitled to be or not. Those persons were 
bound by the final decree disposing of the res, although not 
entitled to be heard, but not by the findings of fact upon which 
the decree was based. Said the Court: “It is true, that, in order 
to prevail in her controversy with the administrator, the de- 
mandant was compelled to prove that she was the sole heir of 
Dr. Ellis; but the parties to the present controversy are not 
the same as those in that litigation, nor is the same property 
the subject of dispute. It is urged by the demandant that this 
was in the nature of a decree in rem, and established her pedi- 
gree as the child of Dr. Ellis, and her status in reference to his 
estate as against all the world, so that the rights to all prop- 
erty, real or personal, and of all persons, are definitely settled, 
so far as those rights were dependent upon the question whether 
the plaintiff is the daughter of Dr. Ellis. * * * But while full 
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effect is given to these decrees in regard to the subject matter 
with which they deal, it has never that we are aware of been 
held, even as against those persons who had notice of the pro- 
ceeding and were entitled to be heard thereon, that in other pro- 
ceedings the facts involved were to be deemed as conclusively 
settled thereby.” 

It is clear therefore that upon the authority of the English 
and American decisions the plaintiff in this action of ejectment 
for real estate ought not to be bound by the adjudication of 
heirship made with reference to the personal property in pro- 
bate proceedings in which neither he nor his grantors were 
parties. But it is contended on behalf of the defendant that 
the rule has become established otherwise in this country by 
repeated decisions, the leading case being Keahi v. Bishop, 3 
Haw. 546. That case, however, differed from the case at bar 
in this that all the parties who were held bound in the action 
of ejectment by the adjudication of heirship in the probate 
proceedings had participated or were in privity with persons 
who had participated in the contest in the probate court. Said 
the Court: “All the parties plaintiff in this present suit were 
present or represented (in the former suit), * * * and indced 
it is not pretended that they are not in point of fact the same 
parties or privies of blood,” and again, Kapepa’s relationship 
“was adjudged in this very court between these parties* * * 
and the judgment is conclusive on the matter of Kapepa’s rela- 
tionship, if incidentally questioned by the same parties in this 
case.” Thus, the actual decision in Keahi v. Bishop, so far 
as the questions of identity of parties and difference of subjects 
were concerned, is in entire harmony with the decisions else- 
where but is not an authority controlling the case at bar because 
not applicable to the facts of this case, for here, as was not the 
case there, the persons sought to be held were not represented 
in the former proceedings. And in none of the subsequent 
cases in which the decision in Keahi v. Bishop has been referred 
to have the facts been similar to those of the present case. See 
Pahau v. Keelikolani, 4 Haw. 295; Rose v. Smith, 5 Haw. 
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377; Kaawiht v. Noa, Ib. 381; Kaawihi v. Rose, Ib. 382; 
Kailianu v. Lumai, 8 Haw. 508; George v. Holt, 9 Haw. 47. 

But in the opinion of the majority of the Court in Keahi v. 
Bishop, it was said that “the adjudication of a question of 
descent or pedigree will be binding not only in the proceedings, 
in which they take place, but in every other in which the same 
question is agitated.” (pp. 551, 554). This statement taken 
in its broad sense and without reference to the parties upon 
whom the adjudication will be binding is a mere dictum, for it 
goes beyond the facts of the case, for in that case only those 
who were parties or in privity with parties to the first proceed- 
ing were held bound in the second proceeding. But taken 
in the light of the facts of the case and in connection with the 
accompanying language—“the judgment of a court of con- 
current jurisdiction directly upon the point is as a plea, a bar, 
and the judgment of a court of exclusive jurisdiction is conclu- 
sive upon the same matter between the same parties coming 
incidentally in question in another court for a different pur- 
pose,” “matters, which have been determined by judicial author- 
ity, cannot be again drawn into controversy as between the 
parties or their privies,” and “a decree with regard to the 
personal status of an individual will be equally conclusive with 
a decision upon a right of property”—the statement is not at 
variance with the principles above set forth. It could hardly be 
that the Court intended to ascribe to an adjudication of descent 
or pedigree a peculiar conclusiveness or to rest the effect of a 
judgment upon the nature of the question decided without 
reference to whether the parties were the same, or whether the 
question was involved directly or collaterally, or whether the 
jurisdiction was exclusive or concurrent. An adjudication 
upon a question of descent, precisely as upon any other ques- 
tion, may or may not be conclusive according to the circum- 
stances. As the Court said, it “will be equally conclusive with 
a decision upon a right of property” but not more so. The 
statement in its broad sense depending upon the nature of the 
question merely and without reference to the parties has never 
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that we are aware of been followed. On the contrary in one 
case, George v. Holt, 9 Haw. 47, in which it was relied on in 
this sense, it was rejected by the Court. 

That the statement cannot be taken as true without refer- 
ence to the parties to the adjudication is also clear from the 
authority from which the statement purports to be taken. It 
purports to be a quotation from the Duchess of Kingston’s 
Case (2 Sm. Ld. Cas. 573). It was nct however taken from 
that case itself, for there is no such language there, but it was 
probably taken from the notes to that case, as appears from the 
reference to that case, though without volume or page, from 
the identity of the language of the severa] quotations with the 
language found in those notes, and from the volume and page 
(2 Sm. Ld. Cas. 667) cited in one of the briefs on file in Keahi 
v. Bishop where the same quotations ure found. The quotation 
is not strictly accurate, the words “will be binding” having been 
substituted for “may be binding.” This error is very material, 
taking the clause by itself, but not when read in the light of the 
accompanying clauses. It was no doubt made inadvertently 
or perhaps the Court was misled into making it by the brief 
above referred to or by some other authority where the same 
error was made, as, for instance, Clemens v. Clemens, 37 N. Y. 
73. But however that may be, no inference can be made from 
either the Duchess of Kingston’s Case, the notes thereto, or 
Clemens v. Clemens, that the findings upon which a final 
judgment is based in one suit will be binding in another suit 
for a different purpose as against one not a party or in privity 
with a party to the first suit. On the contrary in the Duchess 
of Kingston’s Case the Court expressly held, “that a sentence 
of the Spiritual Court against a marriage in a suit of jactitation 
of marriage is not conclusive evidence, so as to estop the Counsel 
of the Crown from proving the marriage in an indictment for 
polygamy,” and among the reasons assigned for this conclusion 
we find, “first, because the parties are not the same;” and after 
enumerating various cases in which sentences of the Ecclesiasti- 
cal Courts had been received as evidence in other suits, the 
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Court said, “but in all these cases, the parties to the suits, or at 
least the parties against whom the evidence was received, were 
parties to the sentence and had acquiesced under it; or claimed 
under those who were parties and had acquiesced.” The cele- 
brated dicta also in that case relating to the effect of judgments 
in general, one of which is quoted in Keahi v. Bishop, are 
expressly confined to cases “between the same parties.” 

But it is argued that whatever the actual decision in Keahi 
v. Bishop, it has generally been regarded by this Court as 
holding that a probate decree of final distribution is conclusive 
on a question of inheritance; and that the dissenting opinion 
in that case presents the same objections that are now urged 
against the effect of such a decree upon the title to the real 
estate. To what extent the Court or its members have regarded 
the decision in question in the manner referred to, we cannot 
say. It is quite likely that that decision has been thus mis- 
understood to some extent by both bench and bar, but such 
misunderstanding we believe has never been acted upon by the 
Court and should not be allowed to outweigh established prin- 
ciples. As to the objections of the dissenting Justice (the present 
Chief Justice) in that case, the question of non-identity of 
parties—upon which the present case depends—was not raised 
and could not have been raised because in that case the parties 
were the same. The ground of difference between the majority 
and minority of the Court was the question of the jurisdiction 
of the probate court to determine a question of relationship- or 
heirship so as to affect the real estate. The majority of the 
Court may have erred on this point (see 1 Van Fleet, Form. 
Adj., 28, 29, 67, 74-76) but, assuming that they did not, or, 
if they did, that we, are now bound by the decision, still it 
does not affect the present case—which depends on the question 
of parties. Whether the probate court which made the decree 
now involved had jurisdiction to determine the question of 
heirship in a proceeding instituted for that purpose, we need not 
decide. The proceeding was not in fact instituted for that pur- 
pose. Sec. 37 of Chap. 57 of the Laws of 1892 which confers 
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upon Circuit Judges jurisdiction among other things “to deter- 
mine the heirs at law of deceased persons and to decree the 
distribution of intestate estates” may go to this extent, but, 
if so, the proceeding should be instituted directly for the pur- 
pose. It appears in the present case that the probate court 
made a decree declaring who the heirs at law of the -decedent 
were as well as distributing the personal estate, but even if it 
had jurisdiction at that time to entertain such a matter it did 
not have it in that particular case because there was no petition 
or notice to that effect. Kailianu v. Lumai, 8 Haw. 508. 

It is true that under our statutes the same persons are dis- 
tributees of personal estate and heirs of real estate and that 
therefore claimants of the real estate might in the capacity of 
claimants of the personal estate appear in the probate court 
and contest the same question of descent or pedigree. But 
they are not obliged to do so. As shown above they may 
make default and thereby waive all rights to the estate which 
is made the subject of the suit—the personal estate—and 
be bound as to that estate upon all questions involved, and yet 
not thereby waive their right to the estate which is not made 
the subject of the suit—the real estate. Parties who sue cannot 
claim more than they ask. See on the subject of identity 
of statutes, Morin v. St. P., M. & M. Ry. Oo, 33 Minn. 179. 

In the second plea—that of a sale in partition proceedings— 
the defendant seeks to charge the plaintiff with an estoppel, 
not an estoppel of record on the ground that his grantors were 
parties to the partition proceedings or had constructive notice 
thereof by publication, but an estoppel in pais on the ground 
that they “stood by” with knowledge of the facts. But since 
the plaintiff in his replication denies that his grantors had such 
knowledge, it is admitted that the demurrer thereto cannot be 
sustained, in other words, that the second plea is unavailable 
at this stage of the case. 

Under the third plea it is contended that a conveyance by 
a disseisee to a third party is void as to the disseisor by “the 
common law of England,” which, “as ascertained by English 
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and American decisions,” is, by Sec. 5, Ch. LVII, Laws of 1892, 
“declared to be the common law of the Hawaiian Islands in 
all cases, except as otherwise expressly provided by the Hawai- 
ian Constitution or laws, or fixed by Hawaiian judicial prece- 
dent, or established by Hawaiian national usage, provided how- 
ever, that no person shall be subject to criminal proceedings 
except as provided by the Hawaiian laws.” 

It is at least questionable whether such is the common law 
“as ascertained by English and American decisions,” notwith- 
standing the statements of many standard authors to the con- 
trary. 

As for English decisions we know of none upon this subject 
prior to the Pretended Title Act, 32 Hen. VIII. e 9. All sub- 
sequent decisions have been based upon that Act. The chief 
ground for supposing this to have been the common law pre- 
viously is a remark in Partridge v. Strange, reported in Plow- 
den, that that Act did not alter the common law except as to 
the penalty. But there had previously, from the time of Ed- 
ward I., been many statutes passed upon the subjects of cham- 
perty and maintenance, and it is impossible to say how much 
the earlier decisions were affected by those, statutes. We are 
at least without any definite knowledge of the law upon this 
subject as an intelligible system established by judicial deci-ions 
prior to the Pretended Title Act. The principal object in the 
enactment of those statutes seems to have been to prevent 
powerful lords from purchasing »rctended titles for the purpose 
of harassing each other and more particularly for the purpose 
of oppressing and taking advautuge of thc conimon people by 
the exercise of the unfair influence of their wealth and position 
upon a weak or corrnpt judiciary. But as the occasion for 
those statutes passed away with the changing conditions under 
which purchases came to be made more for purposes of trade 
and commerce than oppression, the courts grew less and Jess 
inclined to favor the rule and adhered to it only so far as 
obliged to do so by statute, and finally the statute itself was 
repealed in so far as it bears upon the present case. Jenkins 
r. Tones, L. R. 9 Q. B. D. 128. 
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Turning now to America, we find this subject covered by 
local statute in many states in the majority of which convey- 
ances are expressly permitted notwithstanding adverse posses- 
sion. Stimson, Am. St. Law, Sec. 1401. In the majority of 
the other states in which the question has arisen, the judicial 
decisions are the same way. Among the courts generally re- 
ferred to and which are referred to by defendant’s counsel in 
this case as holding such conveyances void by the common law 
are those of Massachusetts and New York. But in the former 
state the court appears to have so held not so much by the 
common law of England as by the common law of Massachusetts 
which included the statute law of England at the time of the 
“Pretended Title Act.” Somes v. Skinner, 3 Pick. 52; 
Brinley v. Whiting, 5 Pick. 348; Barry v. Adams, 3 Allen 
494. And in New York we find the decisions based upon a 
local statute passed, as the court said, “at an early day” out of 
“deference for English legislation.” This statute was after- 
wards for the most part abrogated. And the court said that “in 
this country, and especially in this state, the whole law of 
maintenance, except so far as it is embodied in our statutes 
has been repeatedly regarded by the courts as inapplicable to 
the present condition of society, and substantially obsolete,” and 
that “even in England, the law of maintenance has fallen in 
a measure, into desuetude.” Sedgwick v. Stanton, 14 N. Y. 
289. Maine is another state in which the old rule was deemed 
law but onlv, as the court said, because it ‘was recognized by 
the Supreme Court of Massachusetts before the separation of 
this State from that Conimonwealth.” The old law was how- 
ever altered by statute and in reply to the argument of counsel 
for a strict construction of the statute, the court after showing 
the inapplicability of the old law to the present state of social 
equality, freedom of trade and fair administration of justice, 
said that it would not “thwart the purposes of beneficent legisla- 
tion, by substituting therefor doctrines which had their origin 
in a semi-barbarous age, and which have long since fallen into 
disrepute with the occasion which elicited them.” Hovey v. 
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Hobson, 51 Me. 62. Some Courts, it is true, adhere to the old 
rule more distinctly on the ground that it is the common law 
of England. Fite v. Doe, 1 Blf. 127; Martin v. Clark, 8 R. 
I. 389; Gruber v. Baker, 20 Nev. 453. But the weight of 
authority seems to be to the effect that, if this ever were the 
common law, it is now obsolete as such and has no existence at 
the present time apart from statute. Schomp v. Schenck, 40 
N. J. L: 195; Mathewson v. Fitch, 22 Cal. 86; Bentinck v. 
Franklin, 38 Tex. 458; Wright v. Meek, 3 Gr. (Ia) 472; Hall 
v. Ashby, 9 Oh. 96; Brown v. Bigne, 21 Or. 260; Richardson 
v. Rowland, 40 Conn. 565; Roberts v. Cooper, 20 How. (U. 8.) 
467; Crane v. Reeder, 21 Mich. 25; Hudduck v. Wilmarth, 
5 N. H. 181. 

We are further of the opinion that the doctrine contended 
for, if common law, is within the exception of the statute, “as 
otherwise fixed by Hawaiian judicial precedent, or established 
by Hawaiian national usage.” See Danforth v. Streeter, 28 
Vt. 496. The principal grounds upon which the rule is said 
to rest are champerty, necessity for livery of seisin, and inalien- 
ability of a chose in action. | Champerty is not a criminal 
offense here as it was by the common law or early English stat- 
utes. The rule is not adapted to the conditions of equality, 
freedom of trade and fair administration of justice that have 
long prevailed here. The common law as such was not in force 
here until January 1, 1893. Livery of seisin has never been 
required here. Kapaukea v. Lawrence, 4 Haw. 674; Rose v. 
Smith, 5 Haw. 377; Keamalu v. Luhau, 7 Haw. 324. The 
ground of non-assignability of a chose in action as a support to 
this rule was disposed of in Estate of Kealiiahonui, 9 Iaw. 6. 
Conveyances by disseisees have frequently been the basis of 
litigation here without their validity being questioned. See, 
for instances, Aylett v. Keaweamaht, 8 Haw. 320; Kela v. 
Pahuilima, 5 Haw. 525; Rose v. Smith, Ib. 377; Achi v. 
Kauwa, Ib. 298. In the two cases in which alone, so far as 
we know, the validity of such conveyances has been questioned 
the conveyances have been sustained, although in one of the 
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cases, Kapaukea v. Lawrence, 4 Haw. 674, no reasons are given 
and in the other case, Estate of Kealiiahonui, 9 Haw. 6, the 
reasoning bears only upon the question of non-assignability of 
a chose in action. See also Henrique v. Paris, ante, 408. 

We are therefore of the opinion that the demurrer and pleas 
are insufficient and the case is remanded to the Circuit Court 
of the First Circuit for such further proceedings as may be 
proper. 

Kinney & Ballou and W. R. Castle, for plaintiff. 

A. S. Hartwell and Thurston & Stanley, for defendant. 


HALIEKA SQUIRES, FRANCES E. JACKSON and 
ANDREW P JACKSON, her husband, v. GASPAR 
SYLVA. 


Exceptions From Circuit Court, First Crecurr. 
Supmirrep Jus 2, 1896. DECIDED SEPTEMBER 28, 1896. 


Freak AND Warina, JJ., anD J. Q. Woon, Esq., of THE Bar, 
IN PLACE OF JUDD, C.J., DISQUALIFIED. 


Exceptions to findings of fact of a trial justice overruled, the findings 
not being clearly contrary to the evidence. 


OPINION OF THE COURT BY J. Q. WOOD, Esq. 


This case of ejectment originally came before Mr. Chief 
Justice Judd, jury being waived, and a decision for the plaintiffs 
was given. Exceptions to this decision were duly taken by 
the defendant on the ground that the findings of fact in favor 
of the plaintiffs were contrary to the evidence and the weight 
of the evidence. - 
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The question is simply one of boundary. The plaintiffs’ 
lands were surveyed in 1850, the defendant’s in 1853. The 
Papa Grant, land of defendant’s, was surveyed by J. S. Emerson, 
Senior, and upon this survey was based the grant. This grant 
ealls for a strip of land beginning at the southwest corner of 
Emerson’s Grant (240) and extending 100 chains southwesterly, 
10 chains northwesterly, 100 chains northeasterly, and 10 chains 
southeasterly to the starting point. 

The exact point of starting in this survey is a vital one. 
Where did Mr. Emerson begin? The plaintiffs put in evidence 
the field notes of Emerson, Senior. These notes are as follows: 
“Begun at William’s (meaning Wm. 8. Emerson’s lot, Royal 
Patent No. 240) S. W. bound., from thence laid off for Papa 
(Royal Patent No. 1784) one lot of 10 chains (meaning a lot 
ten chains wide) to a gray stone on pali, ranged from pile of 
stones on plain between two bluffs.” 

With these notes Mr. Rowell, a surveyor who testified for 
the plaintiffs, attempted to get the southerly boundary of the 
plaintiffs’ land which is the northerly boundary of the defend- 
ant’s land. He says that he discovered a grey rock, that he 
could see it from the sea, that it was prominent and that by 
running the course north from the sea he struck this grey rock 
and that there was a stone wall in the course ranged from this 
grey rock to Grant 240, the Emerson Grant. He also states 
that the distance from the grey rock to the sea is 5 or 6 chains 
more than the grant calls for. 

Mr. Monsarrat, a surveyor who testified for the defendant, 
discovered a different grey rock but not until he had located it, 
and then it was discovered to be in the same line as the Rowell 
grey rock, ranged from the sea to the pali. He started from 
the road as a base line and followed the metes and bounds in 
the patents. However, he failed to locate the back line of the 
Papa Grant, so that there is nothing in his testimony to show 
that the distance from the grey rock to the back line of the Papa 
land is 100 chains as called for by the patent. 
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Mr. Gay, another surveyor for the defendant, stated that his 
grey rock, the same as located by Monsarrat, was visible and 
that this was the only grey rock visible. He followed a line 
from the sea 80 chains until he struck Kalepeamoa and from 
this point ran a line parallel to the government road. From 
the map prepared by Mr. Rowell, a line run from this point 
parallel to the government road would not strike any grey 
rock, but would run even south of Rowell’s grey rock on the 
pali. Mr. Gay also did not chain the distance from his grey 
rock to the back line of Papa, although he was employed to 
survey Papa. 

Both rocks are clearly visible from the plain below, the upper 
or Rowell rock being the more conspicuous of the two. Both 
rocks are also on the same line ranged from the plain between 
the two bluffs. 

It is difficult to say from the evidence which of these rocks 
is the “gray stone” mentioned in the field notes. There is 
some evidence in support of either view. Under such circum- 
stances the finding of fact of the trial justice cannot be set aside. 

The exceptions are overruled. 

W. R. Castle for plaintiffs. 

A. K. Hartwell for defendant. 
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REPUBLIC OF HAWAII v. W. KUHIA (k) and 
MUOLO (w). 


APPEAL FROM Disrricr Court or HONOLULU. 
SUBMITTED SEPTEMBER 21,1896. DECIDED SEPTEMBER 29, 1896. 
Jupp, GJ, FREAR anD Wuittna, JJ. 


The testimony of a clergyman that he was authorized to solemnize 
the marriage contract, and that he married to another person one 
of the parties charged with adultery, is admissible and competent 
evidence. 


OPINION OF THE COURT BY JUDD, C. J. 


The defendants were charged with adultery, the said W. 
Kuhia being a married man. Rev. H. H. Parker was called 
for the prosecution and testified that he was a minister and 
married W. Kuhia and Emily Kohala, in January, 1894, in 
Honolulu. That he keeps a record of marriages and that he was 
licensed to perform the marriage ceremony. 

The defendants’ counsel moved the district magistrate to 
strike out the testimony of Mr. Parker on the ground that it 
did not appear that he was authorized to solemnize the mar- 
riage ceremony, no record of such authorization being offered 
in evidence, and no excuse being offered for not offering the 
same. This the court refused. Defendants’ counsel also 
asked the court to require Mr. Parker to produce his record 
of the marriage in question in order that defendants might 
thereby impeach Mr. Parker’s testimony. This was also re- 
fused. The court found the defendants guilty and imposed 
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the sentence; whereupon the defendants appealed to this court 
on the points of law as above stated. 

In 2 Greenleaf’s Ev., Sec. 461, the author says that direct 
proof of marriage is required upon indictments for polygamy 
and adultery and in actions for criminal conversation. “Other 
direct proof is made either by the testimony of a witness present 
at the celebration, or of the parties themselves, where they are 
competent.” 

It appears that seldom the testimony of the celebrant can 
be procured and so the authorities say that the “celebration is 
generally proved by the record thereof or by the witnesses 
present. The latter is considered stronger evidence, but it is 
not necessary under the rule for the best evidence to produce 
the record or the celebrant, unless perhaps the other evidence 
is purely circumstantial.” 14 Am. & Eng. Encyc. of Law, p. 
523 and cases cited. “The record is a memorandum of the 
compact, not the compact itself.” Woods v. Woods, 2 Curt. 
Ecc. 516, 522, cited in 2 Bishop on Marriage & Divorce, 
Sec. 271. 

The celebrant is certainly a witness to the ceremony and 
we can conceive of no better evidence than his. The court 
did right in refusing to strike out the testimony. 

As regards the want of production of the authorization to 
solemnize marriages. We think it was not necessary to pro- 
duce it. The principle is that the presumption exists that a 
person exercising an official function has the requisite authority 
to exercise it. 1 Greenleaf, Sec. 92, expresses the principle 
as follows: “All who are proved to have acted as such are pre- 
sumed to have been duly appointed to the office, until the con- 
trary appears.” Doe v. Young, 8 Ad. & Ellis, NS 62; 
Plymouth v. Painter, 17 Conn. 585; State v. Abbey, 29 Vt. 60. 
See Gov. v. Oishi et al., 9 Haw. 641. 

It was within the discretion of the magistrate to suspend the 
trial and order the witness called for the prosecution to produce 
his record, but it was not obligatory upon him to do so, for 
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it was competent for the defendant to produce the record in 
court by a subpoena duces tecum addressed to the celebrant. 
The points of law are overruled, and the appeal is dismissed. 
Dep. Atty. Gewl E. P. Dole, for prosecution. 
A. S. Humphreys, for defendants. 


REPUBLIC OF HAWAN v. L. K. WAIPA (k) and AWA 
PUY (w). i 


EXCEPTIONS FROM CIRCUIT Court, Bronep CIRCUIT. 
SUBMITTED SEPTEMBER 25, 1896. Decipen Ocrorner 12, 1896, 


Jupp, C.J., Frear axb Wnhitine, JJ. 


The record of a marriage duly made, the statute requiring such record, 
introduced by the custodian of such record is competent evidence 
to prove such marriage. In such case it is not necessary to prove 
that the celebrant of the marriage had the requisite authority to 
solemnize marriages, or that a liceuse to marry had been granted, 
or that such agent had the authority to so grant marriage licenses, 

Proof of identity of the parties alleged to be married properly left to 
jury. 

Evidence of prior acts of illicit intercourse between the parties 
charged with adultery is admissible as showing a continuous 
adulterous disposition. 


OPINION OF THE COURT BY JUDD, C. J. 


The defendants were convicted of the offense of adultery at 
the last (June) term of the Cireuit Court, Second Circuit. 
The adultery was laid as having been committed on the 18th 
of April last, at Pauwela, Makawao, Maui. The exceptions 
taken are, first, to the admissibility of evidence to prove the 
marriage of Awa Puu (w) to one Puu, she, Awa, being alleged 
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to be a married woman with whom sexual intercourse is charged 
with Waipa, she not being his wife. The prosecution offered 
the record of the marriage in question as celebrated by one 
Father Gulstan, in a book kept by the Roman Catholic Church 
in Wailuku, Maui, and coming from the custody of the priest 
in charge. The parties married are described as residents of 
Pauwela, Maui. This was objected to on the ground ‘that the 
prosecution should first prove that the person who performed 
the ceremony had lawful authority to do so; that a license to 
marry had been duly issued, exhibited or delivered to the person 
performing the ceremony; that the person issuing the license 
to marry had authority to grant the same, and that the parties, 
Awa and Puu, be identified as the parties named in the marriage 
record. The prosecution claimed that it had evidence of the 
marriage. 

The court overruled the objection and the prosecution put 
in evidence a marnage certificate by Father Gulstan that Vic- 
toria Awa and Puu were married by him in Makawao, Maui, 
on the 6th January, 1891. The same objections were made 
to this evidence as were made to the former. The court admit- 
ted the evidence which was excepted to. Later, the prose- 
cution offered the license to Puu and Victoria Awa to marry, 
dated 5th January, 1891, given by one Hao Kawaimaka sign- 
ing himself as “An agent to grant marriage licenses for the 
District of Makawao, Maui,” and defendants’ counsel objected 
to the introduction of this license on the ground that the said 
Hao Kawaimaka was not proven to be authorized to issue such 
a license and that his signature to the license was not proven. 
The admission of this evidence is also made a ground of ex- 
ception. 

The exceptions should be overruled. As we have seen in 
Republic of Hawaii v. Kuhia and Muolo( ante, p. 440), on a 
charge of adultery, marriage must be proved by direct evidence. 
The record and the certificate of it in evidence were required 
to be made by the statute then in force. Compiled Laws, p. 
424. Upon this matter Bishop on Marriage & Divorce, I Vol. 


444 OCTOBER, 1896. 


Sec. 461, says, “Where the law entrusts a public officer with 
the-making and preserving of a record of a public nature and 
interest, the presumption is that he does his duty; therefore, 
and perhaps for some further reasons also, the record is evi- 
dence of the fact. The book itself may-be presented to the 
court; or a certificate of the required record, made by the 
officer charged with its keeping, will be received instead.” 

This statement of the law that a certificate of a marriage rec- 
ord is admissible we adopt, it being sound in principle and in 
accordance with the practice of our courts. The certificate 
of the priest (the second paper produced) we must remember 
is not a certificate of the marriage record, but a mere declaration 
of an authorized person that he had solemnized the marriage. 
The admissibility of such a certificate, not under oath, unac- 
companied by proofs of its delivery at the time to the parties, 
is in many jurisdictions deemed inadmissible. See Bishop, 
Mar. & Div. Sec. 473a. Having found that the certificate 
of the marriage record was admissible, it is not necessary to 
pass upon the admissibility of a certificate of the bare fact of 
a marriage having been performed. 

On the point that the prosecution must prove that a license 
to marry must be proven, we hold that this is not necessary. 
“When the law casts upon an official person a duty connected 
with his office, and the time for its performance transpires, 
the prima facie presumption is that it is done.” 1 Bishop, 
Mar. & Div. Sec. 450. The presumption holds good until the 
contrary is shown. It was therefore not necessary to produce 
the license to marry nor to prove that the agent who granted 
it had the requisite authority. 

The further objection is that there was no proof of the identity 
of the parties, Dun and Awa, who are mentioned in the mar- 
riage record. There is evidence sent up that the parties 
lived together at Pauwela, Maui, as man and wife, for some 
years after the date of the alleged marriage, also that the hus- 
band Puu went with the officers who found the wife in sus- 
picious relations with Waipa. This went to the jury under 
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a proper instruction as proof of the identity of the parties and 
the jury were justified in finding it sufficient. The Awa of 
Pauwela married to Puu lived at Pauwela with Puu, as her 
husband, and the Puu of Pauwela pursued the defendant Waipa 
as the adulterer of Awa his wife. 

Defendants also except to the introduction of proof of an 
act of illicit intercourse prior to that laid in the charge, to 
wit, on the 8th March. This evidence was admitted and 
the court instructed the jury that they could not convict the 
defendants of adultery on the 8th March, but, if they 
believed the testimony, they might take it into consideration 
as bearing upon their relations to one another, as to their 
undue intimacy and adulterous disposition one with the other. 
This is sound law. In 2 Greenleaf, Sec. 47, the anthor says, 
“Where the fact of adultery is alleged to have been committed 
within a limited period of time, it is not necessary that the 
evidence be limited to that time; but proofs of acts anterior 
to the time alleged may be adduced, in explanation of other 
acts of the like nature within that period.” ` The learned 
author adds that “where the charge is of one act of adultery 
only, in a single count, to which evidence has been given, the 
proseertor is not permitted afterwards to introduce evidence 
of other acts, committed at different times and places.” The 
cases cited support this view. State v. Bates, 10 Conn. 372; 
Commonwealth v. Horton, 2 Gray, 354; Commonwealth v. 
Thrasher, 11 Gray, 453. But in Thayer v. Thayer, 101 
Mass. 111, the opposite view is taken, admitting evidence of 
previous acts, and reversing the former Massachusetts cases. 
Tt was affirmed in Commonwealth v. Nichols, 114 Mass. 285. 
In State e. Witham, 72 Me. 535, the court say, “Latterly, 
however, courts and text writers are rapidly falling in with the 
view that acts prior and also subsequent to the act charged in 
the indictment, when indicating a continuousness of illicit inter- 
course, are admissible in evidence as showing the relation and 
mutual disposition of the parties; the reception of such evidence 
to be largely controlled by the judge who tries the cause, and 
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the evidence to be -ubmitted to the pory Vick e aper explore 
of its purpose and effect. We Jak tal one fo wat op 
accordanes v jtk the lol's ot the Jaw and the oy thority +. 
the same eftect is Siate 1. Potter, 52 Nr, Mej Am & 
Eng. Eneye. of Lat p 214 ard essee cited; also corm ue 
Republic of Moun o Kamate zt, 9 aw. 608. Thios 
our view also. 

The exception to the verdict as being contrary to the evidence 
and the weight of evidence was not argued and was presvinabl 
abandoned. 

We overrule the exceptions. 

Dep. Atty. Gewl Dole, for prosecution. 

A. Rosa, for plaintiff. 


REPUBLIC OF HAWAN e M. CARVALHO, J. iNOS, 
J. R. MUNIZ, RODRIGUES, MANUEL JUAN and 
MANUEL JORDAIN 


Exerpiioas FROM (ii tr Coert, Finst Ctre 
SCBMITED Sepis weir 23, 1896. Drcipep Ocrobien 19, 1896 
Joop, CJ, Errar axb Wining, JJ, 


An affidavit setting forth that affiant was counsel for defendants and 
“used all his endeavors and means in his power to obtain and 
gather all the evidever possible”; “that he knew of the evidence 
of A. P. only after the jury had rendered their verdict,” does not 
show due diligence in the preparation of the case and in the proper 
search and inquiries for testimony at the place where the offense 
was committed, and is insufficient to base a motion for a new 
trial on the ground of newly discovered evidence. 


OPINION OF THE COURT BY WHITING, J. 


The defendants were indicted and convicted of the offense 
of unlawful assembly in the First Circuit Court in Jonoluln 
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at the May term, 1896, for that they together with divers 
other persons to the Attorney-General unknown, being then 
and there three or more persons in all were, of their own 
authority, assembled together, with disturbance, tumult and 
violence, and striking terror and tending to strike terror into 
others, contrary to the form of the statute. 

This is a statutory offense, as all crimes and offenses are in 
this Republic, and is in the language of Section 1, Chapter 38 
of the Penal Code. 

The defendants moved for a new trial, Ist, on the ground that 
the verdict was contrary to the law and the evidence, 2d, on the 
ground of newly discovered evidence—-which motion was over- 
ruled, duly excepted to and these exceptions presented to this 
court. 

As to the first ground the defendants submitted it to the 
court and referred merely to the report of the evidence with- 
out particularizing any part of the evidence. 

Nevertheless we have carefully examined the reported evi- 
dence, and we find sufficient evidence to warrant the jury in 
finding a verdict of guilty, and we may say that it clearly sup- 
ports the verdict; no question of law was pointed out to us that 
the verdict was contrary to the law as charged. 

“At the close of the case for the prosecution, the defendants 
moved the court to instruct the jury to acquit the defendants 
on the grounds: that the prosecution had failed to prove that 
defendants were unlawfully assembled; that any threats were 
made by any of the defendants; that there was any actual force 
or violence committed by any one of the defendants; that there 
was any terror stricken into others, and that the offense the 
prosecution had proven was an affray between officer Hughes 
and one Frank Ferreira, and the interference of Frank Ferreira 
with the arrest of Muniz.” 

This the court refused properly, for it required the court to 
pass on the weight of the evidence and such cannot be required 
of the court except in cases where there is no evidence to sup- 
port the charge, and in this case we have found the evidence 


on? 
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ample and sufficient to support the verdict, and the court was 
right in its discretion in leaving the weight of the evidence, 
the credibility of the witnesses and the facts to the jury. The 
evidence clearly shows disturbance, tumult and violence and 
acts tending to strike terror in others and that these defendants 
were ringleaders in the tumult. Chapter 38, Penal Code, 
Section 3. “Menacing language, or gestures, or show of weap- 
ons or other signs of demonstrations tending to excite terror 
in others, are sufficient violence to characterize an unlawful 
assembly or riot.” 

There was evidence upon all the points in this Section 3. 

Section 5: “Tt is not requisite in order to constitute an 
unlawful assembly or riot, that persons should have 
come together with a common or unlawful intent, or in any 
unlawful manner; or that the object of the meeting, or the 
act done or intended, should of itself he unlawful. The tumult 
and violence tending to excite terror, characterize the offense 
though the persons mav have assembled in a lawful manner, 
and though the object of the meeting, if legally pursued, or the 
act done or intended, if performed in a proper manner, would 
be lawful.” 

Section 6. “Persons present at a riot or unlawful assembly, 
and promoting the same, or aiding, abetting, encouraging or 
countenancing the parties concerned therein by words, signs, 
acts or otherwise, are themselves parties thereto and principals 
therein.” 

The acts of defendants come within both of these sections. 

The defendants based their motion for a new trial wpon the 
ground of newly discovered evidence material to their defense. 

To support this is the affidavit of the proposed witness, Ion. 
Circuit Judge A. Perry, and the affidavit of Mr. A. G. Correa, 
the counsel for defendants at the trial. 

This last affidavit sets forth: “A. G. Correa being duly sworn 
on his oath deposes and says, that he was counsel for the de- 
fendants in the case of the Republic of Hawaii v. Manuel 
Carvalho and others. That as counsel he used all his endeavors 
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and means in his power to obtain and gather all the evidence 
possible in the above mentioned cause. That he knew of A. 
Perry, Esq.’s, evidence only after the jury in the above cause had 
rendered their verdict.” 

This affidavit is insufficient in that it does not show what 
diligence was used by counsel in the preparation of the defense. 


The ground of newly discovered evidence, if made out within 
the recognized rules of practice, is sufficient to grant a new trial. 
But in order to that result, it should appear not only that the 
proposed testimony is newly discovered, that it would be material 
to the issue, and that it would not be merely cumulative, but 
that the defendant did not lose the opportunity to lay it before 
the jury by his own laches. For when it appears to the Court 
that the party might, by the exercise of due diligence, have dis- 
covered and obtained the proposed new testimony at or before 
the trial, a new trial will not be granted, unless there are in 
the particular case some peculiar circumstances of such a char- 
acter as are entitled to weight in the mind of the Court in 
deciding upon a motion addressed to its discretion. 

Weston v. Montgomery, 2 Haw. 310. 

The defendant must use reasonable diligence. There are 
few cases tried in which new evidence cannot be hunted after 
trial, and in order to secure to parties the termination of their 
legal controversies the Court must be wary about granting 
new trials upon insufficient excuses for not procuring the evi- 
dence when the parties had their day in court. 


Burns v. Bowler, 4 Haw. 303. 


The allegation of the affidavit is that he “used every endeavor 
to procure all the evidence that he knew of.” Held, not suffi- 
cient; a party must use due diligence to procure all the import- 
ant evidence that exists; he must search for it wherever there is 
a probability of finding. 

Clement v. Cartwright, 7 Haw. 676; 
Kaheana v. Nalimu, 8 Haw. 271. 
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The evidence shows that there were from fifty to over a 
hundred people assembled at the place where the offense was 
committed. Judge Perry lives at the corner of the street 
where the row occurred. The affidavit of counsel not only fails 
to show what diligence he used, but it fails to-show that the 
defendants themselves did not know that the evidence of Judge 
Perry could not have been obtained, if sufficient inquiries had 
been made as to who were present at the place of the row. 
There is no evidence of any attempt to procure evidence from 
that locality. 

There were other exceptions set forth in the bill of exceptions, 
but they were not argued nor were they set forth in defendants’ 
brief, and we consider them as not relied upon and as abandoned. 

Exceptions overruled. 

Deputy Attorney-General E. P. Dole, for prosecution. 

C. Creighton and A. G. Correa, for defendants, 


REPUBLIC OF HAWAII v. HOSHINA. 


Exceptions FROM Circuit Court, First CIRCUIT. 
SUBMITTED Sept. 22, 1896. DECIDED OcToRER 19, 1896. 
Jupp, GJ. Frear anD Warne, JJ. 


Alibi. There being evidence produced by defendant tending to prove 
that defendant was elsewhere than at the place where the offense 
is alleged to have been committed at the time alleged, the Court 
was justified of its own motion in charging the jury as to the law 
of alibi. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was convicted on a charge of unlawfully sell- 
ing opium in the Circuit Court, First Circuit, and brings his 
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bill of exceptions to this Court claiming error in the charge 
of the presiding judge to the jury. 

The judge charged the jury on the law of alibi, the language 
of the charge however is not objected to, and the law as charged 
is admitted as sound law, but defendant claims that the defense 
of alibi was not set up by him and was not in issue in the case, 
and that he was injured and prejudiced by the Court construing 
the defendant’s evidence as offered to prove an alibi, whereas de- 
fendant claims it was merely to discredit the witnesses for the 
prosecution and was offered for no other purpose. 

The evidence certified up appears to have been presented 
generally without limitation nor for special purposes, and no- 
where does it appear that defendant intended or offered to 
restrict its effect to discrediting testimony of witnesses for the 
prosecution, rather than for the purpose of proving an alibi. 

The defendant merely excepted to the charge of the Court 
as to the law of alibi, but made no request for the Court to 
charge that the defense did not include an alibi or to limit the 
issue otherwise so as to exclude the question of alibi. 

Counsel for parties may request the Court to charge the jury 
on questions involved, and the Court may of its own motion 
charge the jury upon any point of law involved in the trial. 

The Court in this instance charged the jury on its own motion 
that alibi was in issue and charged the law accordingly, and the 
question is, was this point involved in the case. 

An alibi is in criminal evidence, the defendant’s showing 
under his plea of not guilty and without special averment, that 
when the criminal thing was done he was at some other place 
where he could not be the doer. 

1 Bishop, New Criminal Proc., Sec. 1061. 

“A prisoner or accused person is said to set up an alibi when 
he alleges that at the time when the offense with which he is 
charged was committed, he was elsewhere, that is, in a different 
place from that in which it was committed. If proved, it is of 
course a complete answer to the charge.” 

1 Am. & Eng. Enc. of Law, 454. 
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The place where the alleged delivery of the opium was made, 
was on the premises of the defendant. The evidence of the 
prosecution’s witnesses showed that the delivery was made in 
the evening in the yard of the defendant by the defendant 
himself to one Masui. The opium consisted of 20 small pack- 
ages in a big tin box, and Hoshina handed it to Masui in the 
yard outside Hoshina’s house; that one Iwata went and brought 
the box and handed it to Hoshina in the yard, Iwata coming 
from the street. 

The defendant and his witnesses testified that Masui came to 
Hoshina’s house, which was a small cottage, with but two or 
three small rooms, and that neither Iwata, Hoshina nor Masui 
at any time went out or left the room, nor in fact any of the 
witnesses went out while Masui was at the house, but all re- 
mained in the parlor—and when Masui took his departure, he 
left alone and none of those present went out with him, nor 
did Iwata nor Hoshina go at any time into the yard with Masui. 
That all the rest except Masui, remained at Hoshina’s house for 
over an hour after Masui left, and none went out until 11 
o’clock, p. m., when Iwata and his wife went home. ‘There 
was also evidence of what took place in the parlor of Hoshina’s 
tending to show that neither Iwata nor Hoshina could have 
gone into the yard with Masui that evening. 

The effect of such testimony is certainly to show an alibi, 
for it tends to show that Hoshina was not in the yard with 
Masui at any time during the visit of Masui, and if so the 
transaction alleged could not have taken place, for Hoshina 
would then have been in a place elsewhere than that of the 
alleged place of offense, and in thus attempting to account for 
all his whereabouts and all his actions during the time of Masui’s 
visit, but in a place different from that testified to by Masui, 
the Court was fully justified in using its discretion in giving 


in its charge the law of alibi. 
Exceptions overruled. 
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Attorney-General W. O. Smith and Deputy Attorney-Gen- 
eral E. P. Dole, for prosecution. 
A. G. M. Robertson, for defendant. 


CLIO KALEIOPU v. ELIZABETH BOOTH and CHARLES 
W. BOOTH, her husband. 


APPEAL FROM COMMISSIONER op WATER RIGHTS, DISTRICT op 
Hono.uuu. 


SUBMITTED Juty 3, 1896. Dectpep OcrosrrR 19, 1896. 
Jupp, C.J., Frear Ap Wuitine, JJ. 


The Commissioner allowed the plaintiff all the water in a ditch over 
defendant's land for two hours each day. There being no evidence 
on which to base the decision as to the extent of the right, and not 
a clear preponderance of evidence as to the existence of the right, 
the decision is reversed and the case remitted ta the Commissioner 
for further evidence and decision. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff and the principal defendant, Elizabeth Booth, 
are the owners respectively of certain lands situated between 
the Manoa and Palolo streams at Waikiki-waena, in Honolulu. 
These lands adjoin each other, the defendant’s being above 
the plaintiffs. The question in controversy is whether the 
plaintiff’s land is entitled to water from the Manoa stream 
through a ditch over the defendant’s land. 

There is a spring, called Kalaepohaku, near the boundary 
line between these lands, from which there was formerly a 
considerable flow of water, but which (and this is also the case 
with the Kanewai spring higher up whose water formerly flowed 
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into the ditch above mentioned) has been nearly dry for some 
years, in consequence, probably, of the sinking of artesian wells 
near by. From the testimony of the witnesses as a whole 
and from the lay of the land and the location of the spring, 
there can be little doubt that the greater portion of the plain- 
tiffs land, probably all but the few higher taro patches nearest 
the Manoa stream and adjoining the defendant’s land, depended 
upon this spring for water. The question is, therefore, prac- 
tically whether the remainder of the land, these few patches, 
also depended upon the Kalaepohaku spring or was entitled 
to water from the Manoa stream. 

The lay of the land would seem to indicate that these patches 
would naturally have obtained their water from the Manoa 
stream, and yet it appears by measurement that they could 
have been irrigated by the Kalaepohaku water. The testi- 
mony of the witnesses for the plaintiff is to the effect that her 
land was always entitled to some water through this ditch, 
without however specifying the amount, either by quantity 
or by time; also that this water flowed to her land from the 
defendant’s through a regular channel, and that her land de- 
pended only in part upon the Kalaepohaku spring. On the 
other hand, the testimony of the witnesses for the defendant 
is to the effect that the water in the ditch from the Manoa 
stream and Kanewai spring belonged to her land and the 
Kanewai land alone, that these two lands alternated in the use 
of the water, each taking the entire water for a day and a night 
at a time, and that, although some of the water has in the past 
flowed on to the plaintiff’s land, this was only occasionally, 
when there was a superabundance of water, the overflow of 
which would naturally flow down hill to plaintiff’s land, that 
this overflow was from patch to patch and not through any 
well defined channel, and was merely a surplus due to heavy 
rains and not a proportion belonging to or taken by the plain- 
tiff as of right; also that there is now less water in the ditch 
than there formerly was, owing to lessened rainfall and the 
drying of the Kanewai spring, in consequence of which she 
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has been obliged to contract the cultivation of her own land; 
and she contends that the plaintiff’s lack of water is not due 
to her (defendant’s) taking more or a larger proportion of water 
than she is entitled to, but is due solely to the diminished sup- 
ply of water—from which she and others dependent on the 
Manoa and Kanewai water have to suffer as well as the plaintiff 
who is dependent on the Kalaepohaku water. 

The Commissioner found that the plaintiff’s land was en- 
titled in part (presumably to the extent of the few patches 
above mentioned) to water from the Manoa stream and awarded 
to her all the water in the ditch for two hours each day, namely, 
from 4 to 6 o’clock, a. m. 

Whether the plaintiff is entitled to any water from the 
Manoa stream, is not very clear. If this were the only question 
open on the appeal, the decision of the Commissioner should 
be allowed to stand, for there is not a very clear preponderance 
of evidence either way, and she had advantages not possessed 
by the appellate court in that she saw and heard the witnesses. 
But there is clearly no evidence on which to base the finding 
as to the amount of water to which the plaintiff is entitled, 
if any, and the decision should at least be reversed on this point 
and the case be remitted to the Commissioner for further evi- 
dence. Under these circumstances, and since such further 
evidence as may be introduced on the question of the extent 
of the right, if any, may throw further light upon the question 
of the existence of the right also, we think it more just that the 
decision of the Commissioner be reversed in toto and that the 
case be remitted to her for further evidence and decision, and 
it is so ordered. 

J. M. Kaneakua, for plaintiff. 

W. R. Castle, for defendant. 
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R. N. BOYD v. J. W. KAIKAINAHAOLE. 
Exceptions FROM Circuit Court, Firsr CIRCUIT. 
SUBMITTED OcrosrrR 2, 1896. DECIDED OcToBER 22, 1896. 


Jupp, C.J., FreaR anD Wura, JJ. 


A claim of set-off not having been pleaded, held properly disallowed 
by the trial judge. 


OPINION OF THE COURT BY FREAR, J. 


This is an action for $107.45, the balance alleged to be due 
plaintiff from defendant for services rendered in superintend- 
ing the erection of certain buildings, transferring a mortgage, 
drawing a will, and paying bills. The plaintiff recovered 
judgment for $95.00 besides interest and costs in the District 
Court of Honolulu and on defendant’s appeal to the Circuit 
Court obtained a verdict there for the same amount. At the 
trial the plaintiff admitted on cross-examination that he had 
received from the contractors, a Chinese company, $100.00 as 
a consideration for securing for them the contract for the erec- 
tion of the buildings. Defendant’s counsel thereupon moved 
the presiding judge to allow this $100.00 as a set-off and to 
instruct the jury to find for the defendant. This the judge 
refused to do, on the ground that the set-off was not pleaded, 
and the case comes here on an exception to this refusal. Counsel 
did not amend his answer by adding a plea of set-off, although, 
as we understand, the judge intimated that he might do so. 

A claim of set-off should be specially pleaded; if not pleaded 
or submitted to the jury it is not res adjudicata and may be 
made the subject of a separate action. Lopez v. McChesney, 
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ante, p. 225. We are informed by defendant’s counsel that a 
separate action has already been brought upon the claim in 
question and that he merely desires assurance that the claim 
is not res adjudicata. 

Exceptions overruled. 

S. K. Kane, for plaintiff. 

J. L. Kaulukou, for defendant. 


KAMOHOALII (k) v. MAUNALOA (k) and FRANK (Por- 
tuguese. ) 


Exceptions FROM Circuit Court, First CIRCUIT. 


SUBMITTED Sept 25, 1896. DECIDED OctoBER 22, 1896. 


Jupp, C.J., Frear anD Wuittne, JJ. 


Nothing appearing why a motion for a new trial should be granted, 
the decision of the Circuit Judge denying the motion is affirmed. 


OPINION OF THE COURT BY JUDD, C. J. 


No briefs are filed by either side in this case, but we have 
examined the papers sent up and find no reason why the de- 
cision of Circuit Judge Carter refusing a new trial should be 
reversed. We therefore affirm and adopt the decision excepted 
to. We remark in addition that where a suit is for the restitu- 
tion of a horse with damages for its detention a verdict “for 
the plaintiff,” allowing him damages to the amount of legal 
interest on $40 (the valuation of the horse) from date of 
detention till date,” is-sufficiently certain and responsive to the 
demand. 

Following is the decision now affirmed. 

“This is an action of replevin for a horse which came on 
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for trial in the last February term before a jury on appeal 
from the District Court of Honolulu. The jury rendered a 
verdict for the plaintiff. The defendants thereupon excepted 
to the verdict as being contrary to law, the evidence, and the 
weight of evidence, and gave notice of a motion for a new 
trial. Newly discovered evidence is also set up as an addi- 
tional ground for new trial. 

“It is contended that the verdict is contrary to the law in 
that the same should be in the alternative, 1. e., for the return 
of the horse, or failing such return for the value of same to- 
gether with damages. The declaration upon which action was 
brought prays for the return of the horse together with dam- 
ages and costs of court. The instruction to the jury was no 
wider than the relief sought. However, the charge was 
acquiesced in by both parties, therefore this exception cannot 
now be considered. 

“The same may be said of the rule of damages laid down. 

“In regard to that part of the motion which claims that the 
verdict is contrary to the evidence or weight of evidence. The 
evidence was contradictory; the witnesses for the plaintiff tes- 
tifying that the animal in question belonged to the plaintiff 
and the witnesses for the defendants testifying that the owner- 
ship was in Mr. A. Rosa, Sr. There was a great deal of testi- 
mony on both sides on the question of ownership. It was 
peculiarly a matter for the jury to decide and having decided 
it, I decline to interfere, no legal grounds for interference 
appearing. 

“The jury in their verdict ‘find for the plaintiff, allowing 
him damages to the amount of legal interest on forty ($40.00) 
dollars (the value of the horse) from date of detention till 
date? The jury had been instructed that the action was 
for the recovery of a horse. The verdict is sufficiently certain. 
Where a verdict is intelligible and capable of being under- 
stood it will not be set aside although informal. Cobbey on 
Replevin, Sec. 1052. 

“Motion overruled.” 
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The exceptions are overruled. 
J. L. Kaulukou, for plaintiff. 
A. Rosa, for defendant. 


REPUBLIC OF HAWAII v. AH PING. 
EXCEPTIONS FROM Circuit Court, Firru Circurr. 
SUBMITTED OCTOBER 2, 1896. DECIDED OcToBrR 27, 1896. 


Jupp, C.J., Frear anD Wuitine, JJ. 


Exceptions to a charge on the grounds that it violated the statute 
against commenting upon the strength of the evidence and gave 
undue prominence to a particular portion of the evidence, over- 
ruled under the circumstances. 


OPINION OF THE COURT BY FREAR, J. 


The defendant was convicted of larceny in the second degree 
in the Circuit Court of Kauai, on appeal from the District 
Magistrate of Waimea, on that Island, and brings the case here 
on an exception to the charge of the presiding Judge to the 
jury, and more particularly to that portion of the charge which 
reads as follows: 

“If you believe that Mr. Massie on his interview with the 
defendant, on the morning after the theft, did not mention the 
$20 piece, then the statement by the defendant to Mr. Black- 
stadt that a twenty-dollar piece and some silver had been stolen 
by some one, if you believe that he made such a statement, needs 
to be accounted for; and if you believe the testimony of the 
prosecution on this point, then such a statement by defendant, 
if he made it, does have a tendency to prove that the defendant 
was the one who stole the money. If, on the other hand, you 
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believe the evidence of the defendant on this point, then his state- 
ment to Mr. Blackstadt is accounted for.” 

The Judge also charged the jury that, “If upon the whole 
evidence in the case you are not convinced beyond a reasonable 
doubt of the defendant’s guilt, you must acquit. But if you are 
thoroughly convinced beyond a reasonable doubt of defendant’s 
guilt, you must render a verdict of guilt.” 

The evidence not having been made a part of the bill of 
exceptions, it must be assumed to have been such as would have 
justified, if possible, the Judge in giving the instruction. We 
may at least assume that it was as stated in argument by the 
Deputy Attorney-General and not contradicted by defendant’s 
counsel, in substance, that a twenty-dollar gold piece and some 
silver had been stolen from Mr. Massie; that the money had been 
kept under lock and key in Mr. Massie’s house; that there was 
no explainable way in which the defendant, if he were innocent, 
could have known the amount or denomination of the money un- 
less told by Mr. Massie; that he was not told by Mr. Massie; 
that he knew money was kept there; that he had opportunity as a 
household servant to steal it, and that after the theft he told 
Mr. Blackstadt that a twenty-dollar gold piece and some silver 
had been stolen. Against this was the defendant’s testimony 
that Mr. Massie had told hia what money had been stolen. 

Two objections are made to the charge. The first is that it 
violated Sec. 1, Ch. 56, Laws of 1892, which provides that “The 
jury shall in all cases be the exclusive judges of the facts in 
suits tried before them, and the Judge or Justice presiding at 
any jury trial (hereinafter named the Court) shall in no case 
comment upon the character, quality, strength, weakness or 
credibility of any evidence submitted, or upon the character, 
attitude, appearance, motive or reliability of any witness sworn 
in a cause.” We think, however, that although part of the in- 
struction may go too far taken by itself, the instruction as a 
whole comes within the proviso in the latter part of the section 
above quoted, “that nothing herein shall be construed to prohibit 
the Court from charging the jury whether there is or is not evi- 
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dence (indicating the evidence) tending to establish or to rebut 
any specific fact involved in a cause.” There seems to have 
been no question that the money had been stolen. The question 
was, who stole it? And the Judge in effect charged that there was 
evidence, namely, Mr. Massie’s statement that he had not told 
defendant the character of the money, tending to prove the spe- 
cific fact that the defendant was the one who stole it. 

The second objection to the charge is that it places undue 
importance upon a particular portion of the evidence and ignores 
the rest. The evidence referred to was in fact the turning point 
in the case, and the portion of the instruction that was given 
“upon the whole evidence” was, so far as appears, all that the 
rest of the evidence called for. No doubt a charge might under 
some circumstances, though strictly correct so far as it goes, mis- 
lead the jury by giving undue prominence to some of the evi- 
dence. In this case, however, we are of the opinion that the 
defendant was not prejudiced in this respect. The Court cer- 
tainly is not bound in all cases to review the whole evidence 
because it has specifically referred to one portion. 

The case cited by defendant’s counsel, Smith v. State, 43 
Tex. 103, on both points raised, differs somewhat in its facts 
from the present case, and the Texas statute does not appear to 
have the proviso contained in ours. 

The exception is overruled. 

Deputy Attorney-General E. P. Dole, for prosecution. 

Thurston & Stanley, for defendant. 
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RUDOLPH SPRECKELS v. WALTER M. GIFFARD. 
APPEAL FROM Circuit JUDGE, First CIRCUIT. 
SUBMITTED SEPT. 22, 1896. DecipED Oct. 27, 1896. 


Jupp, C.J., Frear AnD WHITING, JJ. 


Taxation of Costs. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiff prevailed in his suit in equity and a decree was 
entered. The plaintiff’s counsel presented his bill of costs for 
attorney’s fees, and the Cireuit Judge of the First Circuit on a 
contest, taxed the costs favorably to plaintiff with a few excep- 
tions. Defendant appeals to this Court as to certain items 
which he claims ought not to be allowed on the ground that 
the Cireuit Judge erred in law in allowing the specified items, 
and these items are alone before us for consideration. 

The costs were apparently taxed in accordance with the pro- 
visions of the law allowing attorney’s fees, Comp. Laws p. 417; 
to wit: Attorney’s fees:— 

(a) For drawing any petition or plea, three dollars. 

(b) For every notice of trial, copy and service, one dollar. 

(c) For every other notice in any cause, copy and service, 
one dollar. 

(d) For attending upon the trial of any cause, or the argu- 
ment of any motion; three dollars. 

(e) For drawing bill of costs, copy and service, one dollar. 

(f) For every attendance before a Judge on taxation of 
costs, one dollar. 


SPRECKELS v. GIFFARD. 463 


(g) For every motion for judgment, and other like motions, 
fifty cents. 

(h) All actual disbursements sworn to by an attorney, and 
deemed reasonable by the taxing officer, may be allowed in 
taxation of costs. 

It is admitted that on all motions a hearing was had and a 
contest made. 

The following items of the plaintiff’s bill of costs were ap- 
pealed: 


Item 2. Replication to answer and copy ..........+6. $4.50 

Item 3. Replication to amended answer and copy ...... 4.50 
These two items were properly allowed under Attorney’s 
Fees (a) for they may well be considered to come 
within the meaning of the word plea as used in this 


section. 
Item 4. Plaintiff’s motion to set cause for hearing and 

CO EE 50 
Item 5. Notice of same ........ cece cece cece eeees 1.00 
Item 7. Plaintiff’s motion to set cause for further hear- 

ing and COPY EE 50 
Item 8. Notice of same A . 1.00 


Items 5 and 8 should be considered as notice of trial under 
Section (b) for which costs of $1.00 each are allow- 
able — de Ris Vas eee eee deste aw ha ewe oi 2.00 

But Items 4 and 7 are disallowed for they cannot be 

construed as coming within Section (g). 

Item 10. Motion for taxation of costs and copy .... .50 

Item 11. Notice of same ..........cceenccccoeens 1.00 
(Both allowed.) 


Plaintiff’s Attendances. 


Section (d). For attending upon the trial of any cause 
or the argument of any motion ................ 3.00 


464 OCTOBER, 1896. 


Items objected to by defendant. 


1896. 
Feb’y. 6. Hearing motion for commission to take testi- 
MOONY EE 3.00 
Feb’y. 28. Hearing defendant’s motion to set cause for 
EE 3.00 
Mar. 18. Hearing plaintiff’s motion to set cause for 
hearing s ek Vanes seeds oles ceeds 3.00 


These three items were properly allowed to plaintiff. 

On March 21, the cause came to trial, and extended into 
March 23, and in addition to one attendance allowed, the plain- 
tiff claims:— 

March 21. Hearing defendant’s motion to quash bench 
CLC ENEE a eile die eine Sie ee aig Sauer 3.00 


Heretofore the Courts in taxing costs have allowed but one 
attendance for the trial and motions incidentally arising during 
the hearing although several days may be occupied in trying 
the cause, and we adhere to this practice and find it applicable 
to this cause, but we do not go so far as to say there may not 
be instances where counsel may be entitled to more than one 
attendance fee even on the same day, for there may be motions 
distinct and not involved one with another which require a 
separate hearing on each motion and for each of which an 
attendance fee may be allowable. 


These two items disallowed .........0ccececeeces $6.00 


Items of March 25 and March 27, two attendances on each 
day are claimed, but only one for each day should 


be allowed. 
Disallowed . we AER E EE EEEEE EE ER $6.00 
Item March 31. Hearing of motion for fixing time for 
hearing. 


Allowed giel Erb A Rea Bre ous E 3.00 
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Item May 6. Hearing of motion for taxation of costs. 
Section (f) provides for every attendance before a 
judge on taxation of eet... 1.00 
$2.00 disallowed from plaintiff’s bill of costs. 


RECAPITULATION. 


Total amount of plaintiff’s bill of costs. .....esessuens $99.00 
Disallowed by Circuit Judge—Item No. 6, $1; Item No. 
9, $1; Items for attendance April 13, 25, and May 


6, at hearing, $9 ......cccecsesecceeeeeeeees 11.00 
Balance a <i ike ies ad meters eee eee ces $88.00 
Now disallowed— 

Dem No. 4 co.cc ccc cc ccc cece ee were ences $ .50 
Ttem No T-a entree NEE RER SE .50 
Attendance March 21—one .........0-.0ces 8.00 
Attendance March 23—one ...........000% 8.00 
Attendance March 25—one `... 3.00 
Attendance March 27—one ........eeeeceee 3.00 
May 6—part attendance `... 2.00 

—— 15.00 

Balance to plaintiff .............. $63.00 


We express no opinion on the question whether attorney’s 
fees are allowable in equity cases as well as in law cases under 
Sec. 1280 of the Civil Code, for not only did counsel not raise 
this question but, on the contrary, on its being suggested by 
the court, they in effect waived any rights that- they might 
have under it, as they did in the Circuit Court where counsel 
for defendant admitted that Sec. 1280 of the Civil Code ap- 
plies to motions at chambers. 

A. S. Hartwell, for plaintiff. 

Kinney & Ballou, for defendant. 
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DISSENTING OPINION BY JUDD, C. J. 


I respectfully dissent. If the schedule of attorneys’ costs 
prescribed in the statute, Sec. 1280 of the Civil Code, can be 
applied to suits in equity I think my colleagues have rightly 
taxed the costs in this case. But I cannot see how a statute 
prescribing attorneys’ fees in law cases in the Circuit Courts 
can be adopted as the scale of fees in suits in equity. It matters 
not whether, on the one hand, the question is not brought to 
our notice by the appeal of one of the litigants nor, on the 
other hand, whether the appellees agree that the statute applies. 
Agreements of counsel cannot put in force for a certain pur- 
pose a statute meant for quite another purpose. Section 1279 
gives the schedule of costs in trials in chambers before the 
Circuit Judges. This section allows no attorneys’ fees. By the 
Judiciary Act of 1892, Chap. 57, Sec. 37, jurisdiction in equity 
is confined to the chambers of the Circuit Judges. Section 
1279 must therefore apply to equity suits. Some legislation 
is necessary here. 
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CHARLES B. POOR v. HENRY SMITH, Administrator of 
the Estate of HONUAKAHA, deceased. 


EXCEPTIONS FROM CrircUIT CourT, First CIRCUIT. 
SUBMITTED Sept. 23, 1896. Decrpep Oct. 27, 1896. 


Jupp, C.J., FREAR Ann Wuitine, JJ. 


Although one presentation of a claim against a decedent’s estate is 
attached to the complaint as a bill of particulars, another presen- 
tation may be proved. 


OPINION OF THE COURT BY FREAR, J. 


This is an action of assumpsit for $600.00 for moneys ad- 
vanced and materials furnished by the plaintiff to the defend- 
ant’s decedent in his lifetime and interest thereon from Jan- 
uary 1, 1879. The defendant pleaded among other things 
that the claim had not been presented to him within six months 
from the first publication of his notice to creditors as required 
by the statute, and proved this prima facie by showing that the 
first publication of the notice had been made in the English 
and Hawaiian languages respectively December 10 and 14, 
1895, and that the claim had been presented to him July 
7, 1896. 

Plaintiff's counsel then offered to show an earlier presenta- 
tion of the claim in the form of a letter dated May 23, 1896, 
from plaintiff’s attorney in fact, H. F. Poor, to the defendant, 
and the latter’s reply thereto rejecting the same, dated May 
25, 1896; also, since the description of the claim in the letter 
differed from that in the complaint, and in the presentation of 
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July 7, 1896, he offered to show that it was the same claim 
by connecting the letter with a sworn statement of the claim 
in greater detail presented some ten years before to W. R. 
Castle, who had been appointed but had declined to serve as 
administrator of this estate. The case comes here on an ex- 
ception to the refusal of the Court to admit these letters in 
evidence and an exception to the judgment which was there- 
upon rendered for the defendant. 

The plaintiff referred in his complaint for a fuller descrip- 
tion of his claim, to a bill of particulars which was a copy of 
the presentation of July 7, 1896, and the only gronnd 
for the refusal to admit evidence of an earlier presentation 
was, so far as we can discover, that the plaintiff had limited 
himself by his complaint to proof of that presentation alone. 
In our opinion this ruling was erroneous. The error seems to 
have arisen from the use of the word “claim” in a double sense, 
or the confusion of the “claim” with the “presentation of the 
claim.” It is true the plaintiff should not be allowed to prove 
a claim other than that declared on. But he did not attempt 
to do this. On the contrary, he expressly offered to prove 
that the claim presented May 23, 1896, was the same as or 
at least included that declared on and described in the presen- 
tation of July 7, 1896. He did not declare on a claim in the 
sense of a request or presentation, whether made July 7, 1896, 
or at any other time, but on a claim in the sense of an alleged 
right to six hundred dollars and interest, and referred to the 
bill of particulars for a fuller description of the claim. He 
further alleged that the claim had been presented within the 
time prescribed by law. The fact that the document used 
as a bill of particulars had been presented to the administrator 
on one occasion should not prevent proof that the claim therein 
described had been presented to him on another occasion. 

Whether the claim presented May 23, 1896, was the same as 
that declared on, or, whether, if the same, it was properly pre- 
sented, or whether on the whole case judgment was rightly 
rendered for the defendant, we do not feel justified in deciding 
upon the record before us, especially in the absence of briefs.. 
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The exceptions are sustained, the judgment of the Circuit 
Court is reversed and the case remitted to that Court for further 
proceedings. 

A. Rosa, for plaintiff. 

W. R. Castle, for defendant. 


REPUBLIC OF HAWAII v. AH CHEON. 
Exceptions From Cracurt Court, FIFTH Circuit. 
SUBMITTED OCTOBER 5, 1896. Decipep OctoBER 27, 1896, 


Jupp, C.J., Frear anD Wura, JJ. 


In a criminal prosecution, the charge, being substantially in the 
language of the statute, suffictently sets forth the offense. 


An appeal from the District Court from a conviction and sentence 
upon a plea of guilty, presents no issue before the appellate 
court. Such appeal presents the question of mitigation of sen- 
tence. The defendant cannot, on such appeal, as of right have 
a trial de novo. 


The Queen v. Fernandez, 8 Haw. 278 and The Gov't v. Mura, 9 Haw. 
428, affirmed. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was charged in the Hawaiian language, with 
embezzlement before the District Magistrate of Lihue, Kauai, 
and pleaded guilty, and was sentenced to eight months im- 
prisonment. 

Defendant appealed to the Fifth Circuit Court, in which 
Court, the case being on the calendar, the defendant sought 
to have his plea of guilty withdrawn and be allowed to plead 
anew and have a trial on the merits; defendant also claimed 
that he ought as a matter of right to have a trial de novo; de- 
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fendant also claimed that no offense was charged upon which 
judgment could be entered and sentence passed. 

The defendant made several motions which were overruled, 
and exceptions taken and allowed, as set forth in his bill of 
exceptions. 

Ist Eaception. The decision, order and judgment of the 
Circuit Court, in refusing to quash the charge and conviction, 
and release the defendant, was erroneous and contrary to law, 
in that, the conviction was void; the offense of embezzlement 
not being charged in the District Court, the defendant could 
not be convicted even though pleading guilty because he plead 
guilty to no offense or crime in Jaw, and the sentence was abso- 
lutely void. 

The defendant submits that the plea of guilty confesses only 
what is properly charged; and if the charge is so defective that 
it sets forth no criminal offense, then no conviction can follow, 
and the judgment is void, and no sentence could legally be 
passed thereon. 

The charge is claimed as defective, in that a mere conversion 
of goods is set out and no statutory offense; that neither lar- 
ceny nor embezzlement is charged; that it sets forth merely 
that defendant-stole the goods and converted them to his own 
use; that no felonious or fraudulent intent is alleged, and these 
words “feloniously” and “fraudulently” are necessary to make 
the offense embezzlement; that without these words there is 
merely a conversion for which a civil action only lies; that there 
is no statement in the charge that defendant did feloniously 
embezzle the goods or that he feloniously stole them. 

It is unnecessary to cite authorities to the effect that a plea 
of guilty only confesses an offense which is properly and suffi- 
ciently charged;—and if no offense be charged, then no con- 
viction can be had or sentence passed, for the law is well estab- 
lished. 

It is therefore necessary to ascertain whether the defendant 
was duly charged with the offense of embezzlement. 

The charge was made in, and all pleas, the trial, and proceed- 
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ings were in the Hawaiian language, of which the defendant 
was conversant, but he was ignorant of the English language. 

The charge is as follows:— 

“No kona hewa he aihue i ka waiwai i haawi ia nana e 
malama, oia hoi na waiwai o Ah Chuck (p) he mau lole 
ahinahina, kukaenalo, lopi, a me na pihi lole nona ka waiwai io 
he umi kumamaiwa 50-100 dala. Ua waiho ia keia mau 
waiwai ma ka lima o ka mea hoopiiia e hana a paa alaila hoihoi 
mai i ka mea nona ka waiwai mamuli o ka hooponopono ana 
ma ka la 10 o Feberuari M. H. 1896, ma Kapaia, Apana o Lihue, 
Mokupuni o Kauai. Aka ua lawe ka mea hoopiiia i kela mau 
waiwai nona ponoi iho aole i hoihoi aku i ka mea nona ka 
waiwai. Kue i ke Kanawai Mokuna 18, Pauku 8 o ke Kana- 
wai Hoopai Karaima.” 

This is with the necessary explanatory words, in the identical 
language of the Hawaiian Statute Penal Code, Chapter 18, 
Section 1, which is as follows: 


“NO KA AIHUE I KA WAIWAI I HAAWIIA MAT E MALAMAIA. 


Ina i haawiia kekahi waiwai i kekahi kanaka nana e malama, 
a hoomalu paha, me ka ae o ka mea nana ua waiwai nei, a 
hoolilo ae oia i kela waiwai nona iho, a no hai paha, aole no ka 
mea nona ka waiwai, ua hewa oia no kona lawe wale ana i ka 
waiwai i haawiia nana e malama.” 


Sec. 1, Chap. 18, Penal Code, defines embezzlement and 
Sec. 3 fixes the penalty. 

The first few words of the charge are important, viz:—“No 
kona hewa”—that he (the defendant) is guilty—‘“he aihue i ka 
waiwai i haawiia nana e malama,” of embezzlement; the latter 
clause, “he aihue,” &c., is the Hawaiian version of the criminal 
offense embezzlement, and are used at the head of the Chap- 
ter (18 Penal Code) as the title, “Embezzlement.” 

The English version is as follows: Penal Code, English Chap- 
ter 18, “Embezzlement.” 

Section 1. “If any person, who is entrusted with, or has 
the possession, control, custody or keeping of a thing of value 
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of another, by the consent or authority, direct or indirect, of 
such other, without the consent and against the will of the 
owner, fraudulently converts or disposes of the same, or attempts 
so to convert or dispose of the same, to his own use and benefit, 
or to the use and benefit of another than the owner or person 
entitled thereto, he is guilty of the embezzlement of such thing.” 

In the Hawaiian version there is no definite word as the 
equivalent of the English word “fraudulent” in the place where 
it is used; but the Hawaiian version however fully expresses the 
offense of embezzlement; the defendant, in the translation of the. 
charge furnished to him, simply defines or translates the word 
“aihue” as “steal,” but this is not correct; it has a fuller and 
broader meaning when used in the Hawaiian version of the penal 
statutes; it includes all the necessary elements of larceny where 
“feloniously” or “fraudulently” may be used in the English. 

“He aihue i ka waiwai i haawiia nana e malama” used in 
connection with the remainder of the charge means the felo- 
niously stealing and fraudulent conversion; and clearly sets 
forth the statutory offense of embezzlement in the Hawaiian 
language. 

The word “aihue” is repeatedly used with its full significance 
in similar statutes. 


Penal Code, Chapter 15, Robbery. 

Penal Code, Chapter 20, Receiving stolen goods. 
Penal Code, Chapter 16, Larceny. 

Penal Code, Chapter 14, Burglary and house-breaking. 


We are of the opinion that the charge sufficiently sets forth 
the offense of embezzlement in accordance with the Hawaiian 
version. There is no irreconcilable difference between the Eng- 
lish and Hawaiian versions which can avail the defendant; 
the Hawaiian statute is not a translation word for word of the 
English, but is a version, an interpretation and fully expresses 
in Hawaiian the meaning and intent set forth in the English 
version. 

There are no common Jaw offenses known to our law, all are 
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statutory, and a charge of an offense made substantially in 
accordance with the language of the penal statute is good and 
sufficient. 

Exception overruled. 


2d Exception. The defendant had and has the right of appeal 
and the right to have his case tried de novo, and the Circuit Court 
has no right or power to dismiss the said appeal without hearing 
the case for the prosecution and defense de novo. 

3rd Exception. The defendant was and is entitled to be 
tried by a jury and to have his case on appeal fully heard and 
determined by the Circuit Court. The right of appeal is a 
right that exists by law, established by judicial precedent and 
by statute, and the defendant cannot be deprived of it except by 
statute. f 

These two exceptions are overruled. They were settled as 
the law of this country by the cases of 


The Queen v. Fernandez, 8 Haw. 273. 
The Government v. Mura, 9 Haw. 428; 


where the Court held, that, where sentence is pronounced on 
the defendant’s plea of guilty to a charge within the summary 
jurisdiction of the police and district courts, and an appeal 
is taken, the issue of guilty or not guilty is not before the 
appellate court. In fact the issue in a criminal case is made 
by defendant’s plea of not guilty, and when the plea is guilty, 
there is no issue before the Court, unless the question of 
mitigation of sentence be called an issue. 

The defendant as of right, cannot have a trial de novo in the 
Cireuit Court, nor have his plea of guilty stricken from the 
record, nor can it be withdrawn in the Circuit Court and the 
plea of not guilty entered. 

The defendant further moved to be allowed to withdraw 
his plea and plead not guilty on the ground that he did not 
understand the charge in the district court which was given 
in the Hawaiian language, the defendant being a Chinese, 
and other matters set forth in his affidavit, to wit:—the sub- 
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stance of defendant’s affidavit shows that defendant is a Chinese; 
ignorant of the English language; was not represented by 
counsel; did not understand the charge; did not plead guilty 
to embezzlement, but only to owing a debt of $19.50 to prose- 
cuting witness; that complaining witness acted as interpreter; 
that he has good defense on the merits. 

The prosecution filed contra affidavits of S. R. Hapuku, the 
District Magistrate of Lihue; of S. K. Kaeo and J. H. Kaiwi, 
lawyers who knew defendant for many years; and the prose- 
cuting witness Ah Chuck. These affidavits specifically con- 
tradict that of defendant and show that all proceedings inclu- 
ding the charge and plea were in the Hawaiian language, that 
defendant was well acquainted and versed in that language and 
spoke it fluently; that the prosecuting witness in no way acted 
as interpreter and that defendant declared to the magistrate 
that he understood the charges as made, and plead guilty in 
Hawaiian fully understanding what he was charged with. 

The record of the District Magistrate also shows the charge 
and all proceedings to have been in the Hawaiian language. 

The unsupported affidavit and the facts alleged therein of the 
defendant cannot prevail in face of the other affidavits and 
record. It certainly was within the sound discretion of the 
Circuit Judge to refuse the motion to quash, and refuse to allow 
withdrawal of plea of guilty by defendant. Exception over- 
ruled. 

Fourth Exception. The Circuit Court had no power to dis- 
miss the appeal unheard. 

We are of opinion that the Circuit Court has power to dismiss 
appeals in proper cases, as where the appeal is not properly per- 
fected, and also in cases where appellant refuses to prosecute 
his appeal. Where a plea of guilty and judgment thereon is 
entered in the District Court in criminal cases within its jurisdic- 
tion, and an appeal taken therefrom to the Circuit Court, it is 
an appeal in mitigation, and the Circuit Judge should cause 
the case to be called and the defendant to appear before him, 
and in such case hear and determine the grounds that may be 
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presented in mitigation. In case the defendant does not appear 
nor prosecute his appeal, the appeal can be dismissed. 

The defendant has a right to appeal for mitigation of sentence 
to the Circuit Court after he has pleaded guilty in the lower 
court. The plea of guilty admits the facts charged, consequently 
there is no issue of fact for the jury to pass upon; it becomes a 
question for the appellate court to decide from the circumstances 
of the case as presented to it whether the sentence was excessive. 

The Government v. Mura, 9 Haw. 428. 

So far as the record before us shows, the Circuit Court over- 
ruled the motion of defendant—ordered the case stricken from 
the calendar and the appeal dismissed. 

Explanations were orally given by the Attorney-General and 
counsel for the defendant which place the case in such a light 
to us that we feel justified, in this particular case, not, however, 
making it in any way a precedent, in remanding the case to the 
Circuit Court to reinstate the case on its calendar and to hear 
the grounds of defendant for a mitigation of sentence, and do 
so order. 

Attorney-General W. O. Smith and Deputy Attorney-Gen- 
eral E. P. Dole, for prosecution. 

G. A. Davis, for defendant. 


476 OCTOBER, 1896. 


WAILUKU SUGAR CO. v. W. H. CORNWELL. 


APPEAL FROM CIRCUIT JUDGE, Firsr CIRCUIT. 
Jupp, C.J., FREAR AnD WHITING, JJ. 
SUBMITTED OCTOBER 6, 1896. DecipED OcToBER 27, 1896. 


The jurisdiction of a Commissioner of Water Rights is not exclusive. 
On a proper case equity has jurisdiction though water rights 
may be involved. 


The Judges of the Circuit Courts of the several Circuits have concurrent 
jurisdiction in equity with each other. 


OPINION OF THE COURT BY JUDD, C. J. 


A bill in equity was brought in the chambers of the First 
Judge of the First Circuit by the Wailuku Sugar Company, 
a domestic corporation, owning a sugar plantation in the Island 
of Maui, averring that defendant, residing at Waikapu on the 
Island of Maui, is unlawfully diverting and using certain water 
for irrigation purposes to which the plaintiff is entitled, and 
praying for an injunction to restrain such diversion and use. 

Defendant demurred to the jurisdiction of the Court on 
two grounds, first, that the subject matter in controversy, being 
a water right, is within the exclusive jurisdiction of the Com- 
missioner of Water Rights for the District of Wailuku, and 
secondly, that if equity has jurisdiction the Circuit Judge of 
the Second Circuit where the res is situate and the parties 
reside, has exclusive jurisdiction. 

The Circuit Judge sustained the demurrer on the first ground 
and dismissed the bill by decree from which the plaintiff appeals. 

The argument on the first ground is made by defendant that 
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since the year 1860 a statutory Commissioner has existed with 
jurisdiction to hear and determine all controversies respecting 
water rights, and that the present statute, Chapter 26 of the 
Laws of 1888, in its third section confers exclusive jurisdiction 
upon such Commissioners. It reads “It shall be the duty of 
said Commissioners within their several districts to hear and 
determine all controversies respecting rights of private ways 
and water rights between private individuals or between private 
individuals and the government.” 

It is claimed by defendant that the Commissioner has had 
conferred upon him by the statute equitable powers, with 
authority to enforce his decrees and the jurisdiction is therefore 
ample, and must be deemed to be exclusive. 

It is true and it is so conceded, that previous to the creation 
of the special jurisdiction for the settlement of controversies 
respecting water rights, equity had jurisdiction in a proper case. 
What effect did the establishment of this special court have 
upon the superior jurisdiction in equity? Was the new juris- 
diction concurrent with that of the law courts where the case 
would otherwise be appropriately in that forum, or in equity 
where law could not afford an adequate remedy? Or was the 
new jurisdiction exclusive. 

Endlich on Interpretation of Statutes, Sec. 151, says that 
the general presumption is against an intention to oust the 
jurisdiction of superior courts—that a strong leaning now 
rests against construing a statute granting jurisdiction to a new 
tribunal over certain cases as ousting or restricting the juris- 
diction of superior courts, already possessed over the same cases. 
This principle was adopted here, in Brewer v. Chase, 3 Haw. 
127, affirmed in Stone v. Allen, id. 618, and recognized in 
Kahai v. Rose, 7 Haw. 270. 

See Sutherland on Statutory Construction, Sec. 396. 

There must be an explicit expression of the intention of the 
Legislature to make the jurisdiction exclusive. We do not 
find any such intention in the Water Rights Commission statute. 
It is affirmative only and does not destroy the jurisdiction in 
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equity. But it is urged that the statute, Sec. 1, Chap. 15, 
Laws of 1878 (Comp. Laws p. 389), which gives original and 
exclusive jurisdiction at present to the Circuit Judge at cham- 
bers, “of every original process whether by bill, writ, petition 
or otherwise, in which relief in equity is prayed for, except 
when a different provision is made,” gives the Commissioner’s 
Court exclusive jurisdiction, because the statute creating that 
court makes a different provision. 

We consider that the “different provision” must be of such a 
character as would expressly oust the jurisdiction in equity. 
Our statute is an exact copy of the Massachusetts statute and 
the Supreme Court of that State has made many decisions 
affirming the general presumption that the creation of special 
tribunals to hear a certain class of cases does not necessarily 
oust the jurisdiction of the superior courts. The construction 
of the clause under discussion is not raised. 

One such case is Clouston v. Shearer, 99 Mass. 209. The 
statute, Gen. St., Ch. 134, Secs. 49, 50, provided that any per- 
son in possession of real property, claiming an estate of free- 
hold, &c., may file a petition in the Supreme Court against an 
adverse claimant who is not in possession to require him to bring 
an action to try the alleged title. For the reason that the 
remedy under the statute was not so complete and adequate 
as to supersede the remedy in equity, the Court maintained a 
bill to quiet the title. 

Upon similar reasoning the same court in Fall River Iron 
Works Company v. R. R., 5 Allen 221, held that the remedy 
under a statute by an information in the nature of a quo 
warranto did not deprive the court of its jurisdiction in equity 
in case of private nuisance. 

In our case the statute creating the Water Rights Commis- 
sion has no provision for service of process upon persons out- 
side of its district, except the doubtful substituted service by 
publication, nor does it appear to give jurisdiction where title 
to the land is involved nor where damages are claimed. 

The Legislature certainly intended to except only those cases 
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where equitable relief is prayed for where the statute created a 
tribunal with exclusive jurisdiction over them. 

It was well argued by plaintiff’s counsel that the jurisdiction 
in equity existing over such cases as the one at bar previous 
to the statute of 1878, which expressly prescribed that the par- 
ticularization of the various classes of cases in which equity 
has jurisdiction, should be “in addition to the jurisdiction in 
equity otherwise conferred,” was not taken away over that 
class of cases for the determination of which special tribunals 
were created. We therefore hold that the jurisdiction in 
equity, in a proper case for equity, exists concurrently with 
the jurisdiction of the Commissioners where controversies res- 
pecting water rights are involved. Equity has frequently been 
resorted to to settle controversies respecting water rights and the 
jurisdiction has never heretofore been questioned. 

Upon the second question we hold with the Circuit Judge 
of the First Circuit Court, whose decree is appealed from, that 
he has jurisdiction. The Statute is Section 37 of the Act to 
reorganize the Judiciary Department. It reads “The Judges 
of the several Circuit Courts shall have power in chambers” 
within their respective jurisdictions, “* * * to hear and de- 
termine all matters in equity.” The expression “within their 
respective jurisdictions” cannot mean that the res, if there 
happen to be one, must be situate in the territorial boundaries 
of the particular Circuit. “Hquitas agit personam.” Equity 
deals with the person, the conscience of the individual, and the 
res may be in even a foreign state. See Penn v. Lord Balti- 
more cited in 3 Smith’s Leading Cases in Equity, page 476, 
where a court of equity by a decree in personam ordered specific 
performance of articles executed in England concerning boun- 
daries of two provinces in America. “The authority of a 
Court of Chancery may be exerted whenever the cause is of 
equitable cognizance and the parties are within its jurisdiction, 
although the property in dispute lies beyond it.” Note to 
same p. 491. Nor could the expression have been intended to 
limit the jurisdiction to cases where the defendant resides, or is 
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served with process, within the territorial jurisdiction of the 
Court issuing it, for ample provision is made in Section 43 
of the same statute (p. 110) to “compel the attendance of parties 
from any part of the Kingdom,” (Republic). 

The jurisdiction of the Circuit Court is expressed in the 
same general way in Section 36, and yet the criminal jurisdic- 
tion is limited to offenses committed within the respective 
jurisdictions, since changed by Act 76 of the Prov. Gov't ap- 
proved May 10, 1894. The jurisdiction of Circuit Judges 
at chambers and of the Circuit Courts is cut down in many 
different instances by the statute. For instance, causes of 
divorce may only be heard in the Circuit where the parties last 
lived together as man and wife. If the clause “within their 
respective jurisdictions” did not give these Courts jurisdiction 
all over the Republic, why this limitation? A case for a penalty 
or forfeiture is triable only in the Circuit where the penalty 
or forfeiture was incurred. Proceedings in probate are limited 
to the Circuit wherein was the last residence of the decedent, 
or in the First Circuit. So also in bankruptcy. There would 
be no necessity for many of these special provisions, if the 
expression “‘within their respective jurisdictions,” was meant 
to confine the Courts to cases arising within territorial boun- 
daries of the respective Circuits. f 

It seems to us that, except as limited by the statute, the several 
Circuit Judges at chambers have general and concurrent juris- 
diction in equity of cases irrespective of the place of residence 
of either party or the aituation of the res involved. Their juris- 
dictions being concurrent the first court that obtained jurisdic 
tion would retain it. 

The demurrer is overruled, and the decree sustaining the 
same and dismissing the bill, is reversed and the cause is re- 
mitted to the First Judge of the First Circuit Court for further 
proceedings. 

Kinney & Ballou, for plaintiffs. 

Cecil Brown, for defendant. 
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THE REPUBLIC OF HAWAII ev rel. JAMES B. CASTLE, 
COLLECTOR-GENERAL, v. E. HOFFSCHLAEGER 
& COMPANY and LOVEJOY & COMPANY. 


SUBMISSION. 
SUBMITTED OCTOBER 8, 1896. DecipED Ocroper 29, 1896. 


Jupp, C.J., Frear AnD WHITING, JJ. 


Certain wines were entered at the Custom House and duties paid 
thereon at the rate of 15 cents per gallon, according to the stat- 
utes levying duties on wines of alcoholic strength under 21 deg., 
and the wines were withdrawn, a sample however being retained, 
which proved on testing to be above 21 deg. alcoholic strength, 
which required duties to be paid at the larger rate of $2 per gallon: 


Held, that there was a legal importation, entry and withdrawal and 
that, the wines once withdrawn, could not be returned to the 
custody of the Customs Department for reghipment to California 
in order to obtain the drawback of duties. 


Held, that the wines were legally in the Republic, and no forfeiture 
could attach, nor could the wines be returned for the purpose of 
causing the Customs officers to sell them as unclaimed goods. 


Held, that the defendants had paid short duties, and were liable to 
the Government for the larger rate of duties, which became a 
debt due the Government on the withdrawal of the goods. 


OPINION OF THE COURT BY WHITING, J. 


Submission under the statute upon an agreed statement of 
facts, as follows: 

“The firm of E. Hoffschlaeger & Company received a ship- 
ment of California wine on February 3rd, 1896, per bark S. G. 
Wilder, and entered the same at the Custom-house in Honolulu. , 
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The number of gallons so received was 438, of the value of 
$142.35. The firm of Lovejoy & Company received in like man- 
ner a shipment of California wine on February 7th, 1896, per 
bark Planter, and entered the same at the Custom-house of 
Honolulu. The number of gallons of the latter shipment was 
803, of the value of $116.22. 

The regular duties upon said wines were paid by the defend- 
ants. According to usual custom, the authorities of the Custom- 
house, for the purpose of facilitating traffic, allowed the packages 
to be delivered to the respective defendants, without making an 
official test of the alcoholic strength of the wines, which test if 
brought to the notice of the consignees as exceeding the lawful 
strength, would have left them free to abandon the merchandise 
or to place them in a bonded warehouse for the purpose of 
reshipment. This course of testing and notification (before with- 
drawal) has been pursued after this controversy has arisen, and 
the merchandise is delivered only after the test is made. 

It was afterwards ascertained that the wines so delivered con- 
tained a higher percentage of alcohol than was allowable under 
the law, Chapter 25 of the Session Laws of 1892 (p. 33), which 
provides that wines containing an alcoholic strength (over 21° 
and) below thirty per cent. should pay a duty of two dollars per 
gallon, and those containing an alcoholic strength of less than 
twenty-one per cent. should pay a duty of fifteen cents per 
gallon. 

The wines in question exceeded in alcoholic strength twenty- 
one per cent. in rates at from seven to eight per cent. It appears 
that these wines, which were made and fortified for the Spanish 
American market, were sent to the Hawaiian Islands by mistake 
of the consignors, and it is not claimed that the defendants in- 
tended or attempted by their respective entries to perpetrate any 
fraud or deceit by undervaluation or otherwise. 

When the fact of these wines containing the alcoholic strength 
exceeding twenty-one per cent. was ascertained, the defendants 
requested to be allowed to return the wines in question to the 
possession of the Custom-house authorities, to be subjected to 
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such disposition which might be permitted under the law. This 
request was refused by the Collector, who insists that the duty of 
two dollars per gallon should be paid on them. The actual value 
of the wines does not exceed the invoice cost adding the duties 
paid upon them. 

The amount claimed by the Collector on the shipment of E. 
Hoffschlaeger & Company is the sum of $810 in addition to the 
fifteen cents paid; that claimed on the shipment of Lovejoy & 
Company is the sum of $560 additionally. 

The fact of the excess of the alcoholic strength of seven or 
eight per cent. does not enhance the value of the wines in thelocal 
market, and it can not be sold at a higher price than the Cali- 
fornia wines below the strength of twenty-one per cent.” 

The defendants make the following points: 

1. “That upon being informed of the fact that the wine was 
over 21°, the defendants requested leave to send it back to the 
Customs stores to await an opportunity to reship it to California, 
which was denied by the Collector-General, who insisted that de- 
fendants must keep the wine and pay the duty of $2 per gallon. 
The Collector-General held that the wine could not be reshipped 
and the drawback allowed, because the wine had not remained 
in the Customs stores as required by Section 563 of the Civil 
Code.” 

Section 518 of the Civil Code provides that all customs duties 
shall be paid in cash, with a provision however that a reason- 
able credit may be allowed not exceeding 90 days, upon a good 
and sufficient bond being given to the Collector-General. 

The duties were paid at the rate of fifteen cents per gallon, 
and the wine was removed to defendants’ premises, leaving a 
sample at the Custom-house for testing. The importation, entry 
and withdrawal from the Custom-house were thus complete. 

Sec. 563, Civil Code (amended, Laws of 1860, Comp. Laws, 
p 160) provides that “All goods, wares and merchandise of 
every kind and description whatsoever, imported into this King. 
dom (Republic) shall upon exportation be entitled to a drawback 
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equal to all duties payable upon such goods; provided, that no 
goods or liquors shall be entitled to drawback unless the same 
are exported in the original packages, and shall have been 
stored and remained in the public stores under the charge of 
the Collector of Customs.” 

Under this section, the defendants could not return the wine, 
reship it to California and receive the drawback. It is a mis- 
fortune to the defendants, but they are without remedy. 

Defendants claim that it was a mutual mistake on their part 
and that of the Collector-General, and that the Collector-General 
waived the provisions of the statute. 

But Sec. 519, Civil Code, provides that: “Duties on goods 
shall be paid or secured to be paid before a permit shall be 
granted for landing or transhipping them.” The Collector- 
General can not waive any provisions of the law so as to bind 
the Government. He, like all public officers, cannot bind the 
Government by any acts beyond or contrary to the authority 
given to him by the laws. The giving up of goods without full 
payment of duties is an act not only not authorized, but for- 
bidden, by statute. And likewise he could not receive them 
back in face of Sec. 563, Civil Code (amended). 


Minturn v. U. K., 106 U. S. 444. 


2. That if defendants are not entitled to return the wine 
for reshipment, then they should have been allowed to return 
the wine to the Custom-house and abandon it as unclaimed goods. 

This position cannot be maintained. There was no fraud on 
the part of the defendants, for if there had been, they might have 
been liable not only for the forfeiture of the goods and the 
penalties of smuggling, but also to the payment of the full 
duties as well. The wine was legally in the Republic, and 
forfeiture could not attach it. It is like an incomplete entry, 
and on the test being made the amount of duties is determined 
and they become a debt due the Hawaiian Government. 


In re Petition of Foster et al. v. Collector-General of 
Customs, 2 Haw. 197. 
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It is claimed by defendant that there was no intent to import 
this kind of wine, but one of a degree under 21°, and therefore 
there was no importation by them. But this is not sound. The 
defendants ordered a lighter wine, and the mere fact that their 
consignors shipped one of a different quality, of greater alco- 
holic strength, cannot relieve defendants from being importers 
after entry made, short duties paid and withdrawal of the wine. 

The defendants are in the position of withdrawing goods from 
the Custom-house, having paid thereon short duties, and by such 
withdrawal they assume to pay the actual duties due on them. 

Duties become a debt due to the Hawaiian Government upon 
importation of the goods. The debt accrues by statute and is 
not dependent upon any undertaking by the importer. The 
goods, having been imported, had been left in the custody of the 
Custom-house, which held them as security for the payment 
of the duties due upon them. Parting with this security, it is 
to be assumed that the person withdrawing them assumes to 
pay what is due on them. 


Cleghorn, Collector-General of Customs v. Lace, 7 
Haw. 314. 


Duties are a personal debt or charge upon the importer, and 
the right to them is not limited to the lien on the goods or 
the bond given for their payment. If the goods are liable 
to duty, such duty can be collected by action against the im- 
porter, notwithstanding the goods were delivered to the importer 
upon the assumption that they were entitled to entry free. 
They are due, although the goods have been smuggled, or 
through accident, mistake or fraud no duties or short duties 
have been paid, and the importer is not discharged from his 
debt by the delivery of the goods to him without payment. 
A bond taken to secure the duties is not an extinguishment 
of the debt, but merely collateral security for its payment. 


U. 8. v. Cobb, 11 Fed. Rep. 76. 


Duties are a personal debt independent of any lien on 
goods and of any bond given for duties, and the right to the 
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duties accrues when goods have arrived at the proper port of 
entry. 


Meredith v. U. K., 13 Pet. 486. 


The defendants have no remedy in law to relieve them from 
what is an apparent hardship arising through no negligence on 
their part, but resulting from the mistake of their consignors 
and a practice of the customs officers in permitting withdrawals 
before full test is made; but such practice appears to be for 
the benefit of the importer to facilitate commercial transactions 
and traffic. 

The relief sought for cannot be granted by the Court in this 
case, however great the equities. 

Let judgment be entered for the plaintiff for $810 against 
Hoffschlaeger & Company, and for $560 against Lovejoy & 
Company, in accordance with the submission. 

Attorney-General W. O. Smith and Deputy Attorney-Gen- 
eral E. P. Dole, for plaintiff. 

A. G. M. Robertson, for defendants. 
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THE KOLOA SUGAR COMPANY v. J. K. SMITH and 
Thirty Others. 


APPEAL FROM Circuit Jupes, First Crrcurr. 
SUBMITTED OCTOBER 8, 1896. DEcIDED OcropEeR 29, 1896. 
Jupp, C.J., Frear anD Wuittna, JJ. 


Equity may make partition between owners of an equitable title 
without bringing into Court the owners of the legal title. 


OPINION OF THE COURT BY JUDD, C.J. 


This is a bill for the partition of the land of “Mahaulepu” 
on the Island of Kauai. 

A large number of persons, about fifty in number, bought 
on September 25, 1882, the land in question from the late Ruth 
Keelikolani, for the sum of ten thousand dollars. The deed 
conveyed to each grantee his undivided portion of the land, 
rateably with the amount of the consideration money paid or 
agreed to be paid by him, as for instance, “to A. "W. Maioho 
an undivided interest of four one-hundredths,” and so on, the 
whole land being theoretically considered as being one hundred 
shares, and A. W. Maioho’s interest being four of such shares. 
The next day the grantees made a conveyance of the same 
land to three persons, “John Puni, A. K. Mika and N. Panui, 
their successors in trust and assigns forever, but in trust to 
hold the same to the use of the said grantors and to mortgage the 
same for not more than five thousand dollars to raise money 
for paying off the balance of the price of said land, amounting to 
four thousand eight hundred dollars, and generally to mortgage, 
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sell or reconvey in whole or in part of the said interests accord- 
ing to the future instructions of all the said grantors and their 
legal representatives.” 

The mortgage made in execution of the trust has been paid 
and discharged. The plaintiff corporation has purchased the 
undivided interests of a large number of the grantees under 
the deed first mentioned, and now holds sixty-five and three- 
sevenths of the shares, or sixty-five and three-sevenths one- 
hundredths of the whole. 

The trustees in the second above mentioned deed are not 
made parties to the bill, which prays for partition of the land 
and makes the holders of the remaining undivided interests 
parties defendant. 

The bill is demurred to by several of the defendants, as 
follows: 


“DEFENDANTS’ DEMURRER, 


“The defendants J. K. Smith, J. K. Farley, J. K. Smith as 
guardian ad litem of the minor defendants in said cause, Ainaike, 
Kealohapauole, Poikaualui, William Charman, Paupau (w), 
Kaio, Keahuakea and J. Luhana, demur to the bill of complaint 
herein, and for cause of demurrer show as follows: 


“1, That the said bill fails to show any title in the plaintiff 
such as can establish its rights as against the said defendants 
to the partition prayed for. 

“2. That it appears by said bill that the legal title in the 
land sought to be partitioned is by a deed of trust therein re- 
ferred to conveyed to three parties therein named in trust to 
hold the same to the use of the grantors named in said deed, 
and for other purposes therein named. 

“3, That it does not appear in said deed of trust that the 
trustees therein named can agree to or make, or that the trust 
therein declared and created includes or permits the partition of 
the trust premises, either voluntarily by said trustees or their 
successors, or otherwise. 
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“4, That none of the trustees named in said deed of trust, 
nor any of their successors in said trust, or heirs, appear to be 
made parties defendant in said cause, although the legal title in 
said premises, for aught that appears to the contrary in said 
bill of complaint, is now in the trustees named in said deed of 
trust, or their successors or heirs. 

“5. That the said bill of complaint does not show a legal 
title in the plaintiff in any of the land sought to be partitioned, 
or that the plaintiff and defendants are co-tenants, but shows 
that the legal title to all of said land is in three trustees having 
no power by the terms of said trust deed to dispose of said land 
except according to the instructions of all the grantors therein 
named or their legal representatives, and that therefore a par- 
tition of said land cannot be made or compelled except in ac- 
cordance with such instructions. , 

“6. That the said bill does not contain any matter of equity 
whereon this Court can ground any decree, or give to the plain- 
tiff any relief against these defendants or any of them.” 

The question is whether holders of equitable titles in real 
estate can have partition in equity without bringing into court 
the holders of the legal title. We think they can. The grantees 
of the land under the deed of Keelikolani were tenants in com- 
mon, each having an undivided interest in the land in various 
proportions as set forth in the deed. This interest still continues, 
though the legal estate is in trustees for a special purpose. 

The principal trust has been executed, for as we have seen, 
the mortgage for the remainder of the purchase money was made 
and it has since been discharged. There remains nothing for the 
trustees to do except as all the grantors shall instruct them. It 
is not likely that the plaintiff, succeeding to the rights of a large 
number of the grantors of the second deed, will agree to instruct 
the trustees “to mortgage or sell” the estate, for this would 
be inconsistent with plaintiffs’ present desire as expressed in the 
bill, to hold and enjoy its portion of the equitable estate in 
severalty. However that may be, the trustees are not joined 
and they are not asked to reconvey the legal title. 
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The equitable title held by plaintiffs and defendants may be 
the subject of partition. “Equity may proceed to make par- 
tition between owners of the equitable titles, without bringing 
before the Court those in whom the legal is vested.” Freeman 
on Cotenancy and Partition, Sec. 439. 

Among the cases referred to is Coxe v. Smith, 4 Johns. Ch. 
271. It was a bill for partition and the defendant set up an 
equitable title and claimed partition according to those rights, 
by an answer. -The Chancellor held that he could so claim. He 
based his opinion upon Cartwright v. Pultney, 2 Atk. 380, 
where Lord Hardwicke ordered partition of an equitable title 
` and ordered the trustees holding the legal title to convey. In 
Watson v. Sutro, 86 Cal. 500, an owner of an equitable title 
was allowed to maintain a suit for partition. 

We find nothing in the transactions of the parties repugnant 
to partition. We have no doubt that an equitable title descends 
to the heirs and may be alienated—subject to the trust—and 
that it may be the subject of partition. The trustees were not 
necessary parties. They were proper parties, however, in our 
opinion. 

The decree sustaining the demurrer and dismissing the bill 
is reversed and the cause sent back to the Circuit Judge for 
further proceedings. 

Kinney & Ballou, for plaintiff. 

A. 8S. Hartwell, for defendants named. 
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REPUBLIC OF HAWAII v. KUM LEE. 


APPEAL FROM District Court oF HoNoLULU. 
Susmirren Jory 3, 1896. Dronen November 3, 1896, 
Jupp, C.J., Frear ano Waira, JJ. 


Act 4, Laws of 1896, relating to Public Laundries, held constitutional, 
affirming The King v. Tong Lee, 4 Haw. 335. 


OPINION OF THE COURT BY WHITING, J. 


Appeal, on points of law, by defendant from a conviction, 
before the District Magistrate of Honolulu, on a charge of 
misdemeanor for unlawfully carrying on the business of laundry 
keeping and washing for hire within the limits of the city of 
Honolulu, the same not being carried on in a building founded 
for such purposes, violating Sec. 3, Act 4, Laws of 1896. 

Act 4, Laws of 1896, amends Secs. 1 and 3 of an Act entitled 
“An Act relating to Laundries and Wash Houses,” Chap. 8, 
Laws of 1880. 

Section 1 (amended), “It shall be lawful for, and the Minis- 
ter of the Interior is hereby authorized and empowered to cause 
to be built and erected in the District of Kona, Island of Oahu, 
a sufficient number of laundries and wash-houses, and to let 
the same to persons applying therefor at such rents, and upon 
such terms as the said Minister shall deem advisable. And in 
like manner to designate and use for such purposes buildings 
already erected.” 


Section 3 (amended). “From and after date of publication 
of this Act, every person who shall carry on the business of 


492 


NOVEMBER, 1896. 


laundry keeping or washing for hire, within the limits of Hono- 
lulu, except in such buildings as shall be provided for such 
purposes in accordance with the provisions of Section 1 of this 
Act, shall be liable to a fine * * * ” 

The only change in the Law of 1880 effected by the amend- 
ment of 1896 is in the location of the public laundries to be 
erected; the old laundry was on the banks of “Makaho stream” 
(Nuuanu river), and it has been removed from that locality 


to Iwilei. 


The defendant claims that this Act and the Act to which the 
same is an amendment are unconstitutional and void, because: 


First. 


It deprives the defendant of the right of trial by 
jury, in contravention of Article 6 of the Constitution. 


Second. It is contrary to Article 8 of the Constitution and 


Third. 


deprives defendant of his property without due 
process of law. 


The Act establishes a monopoly in the Government 
and should therefore be held void. 


Fourth. The Act may not unfairly be said to be an attempt 


Fifth. 


at class legislation and should be held void as being 
contrary to the spirit of, though not in conflict with 
any provision of, the constitution. If the terms of 
the Act were that no Chinese should carry on this 
business within the city, but that all Hawaiians might, 
there could be no doubt on this point. Is it not the 
effect of the law? Is it not the intention of the fra- 
mers of the law? 

The Act leaves it to the arbitrary discretion of the 
Minister of the Interior to designate the buildings to 
be used as laundries. 


Constitution, Republic of Hawaii: Article 6, Sec. 1. “No 
person shall be subject to punishment for any offense except on 
due and legal conviction thereof by a tribunal having jurisdic- 
tion of the case.” 
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Sec. 3. * * * “The right of trial by jury, in all cases in 
which it has been heretofore used, shall remain -inviolable 
except in” (certain cases of which this at bar is not one). 

Constitution, Article 8. “No person shall be compelled in 
any criminal case to be a witness against himself; nor be de- 
prived of life, liberty or property, without due process of law.” 

The constitutionality of the Act relating to Laundries and 
Wash-houses, Chap. 8, Laws of 1880, was tested in the Supreme 
Court in the case of the King v. Tong Lee, 4 Haw. 335, and the 
court held that this Act of the Legislature providing for the 
erection of public laundries, forbidding the carrying on of the 
business of laundry keeping or washing for hire within a circuit 
of three miles from the junction of Nuuanu and King streets 
in Honolulu, is an exercise of the police powers of the State 
with regard to the comfort, welfare and safety of society, and is 
constitutional. 

And in that case, the first, second, third and fourth points 
now raised by defendant were before the Court and fully argued, 
and by reference to the brief of this defendant and the brief 
for the defendant in the Tong Lee case, it will be seen that 
substantially the same argument was made and the same cases 
cited to the Court. 

The third point was not touched upon by the Court in the 
Tong Lee case, although presented, argued and briefed, but the 
Court apparently considered it untenable, and we are of that 
opinion. 

The fifth point—“The Act leaves it to the arbitrary discretion 
of the Minister of the Interior to designate the buildings to be 
used as laundries.” In support of this, the case of Yick Wo v. 
Hopkins, 118 U. S. 356, is cited; which case decided that an 
ordinance of San Francisco, California, was unconstitutional. 

The ordinance was as follows: 

“Tt shall be unlawful from and after the passage of this order, 
for any person or persons, to establish, maintain or carry on a 
laundry within the corporate limits of the city and county of 
San Francisco, without having first obtained the consent of the 
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board of supervisors, except the same be located in a building 
constructed either of brick or stone.” 

The court there held that this ordinance violates the pro- 
visions of the Constitution of the United States, because it con- 
fers upon the municipal authorities, at their own will, and with- 
out regard to discretion in the legal sense of the term, to give 
or withhold consent as to persons or places without regard to 
the competency of the persons applying, or of the propriety 
of the place selected, for carrying on the business. And algo 
that an administration of a municipal ordinance for the carrying 
on of a lawful business within the corporate limits, violates the 
provisions of the Constitution of the United States, if it makes 
arbitrary and unjust discriminations, founded on differences of 
race, between persons otherwise in similar circumstances.” 

We do not consider this authority sufficient to reverse the 
decision of this Court in The King v. Tong Lee (supra) where 
it was held that our statute was an exercise of the police powers 
of the state with regard to the comfort, welfare and safety of 
society. 

Our statute differs largely from the San Francisco ordinance, 
and we are of opinion that no such arbitrary power is vested 
in the Minister of the Interior, who is required to provide or 
designate the necessary buildings for laundry purposes and the 
Board of Health officers are required to carry out the law. It 
is a health statute, and stringent health laws are a special neces- 
sity to protect the public in the City of Honolulu where there 
is no sewerage system. We affirm the law as laid down in the 
Tong Lee case. 

The defendant also claims that there has not been a legal 
compliance on the part of the Minister of the Interior with Sec- 
tion 1 of the Act under which this defendant was convicted, to 
wit: Act 4 of the Republic of Hawaii, approved March 12, 1896. 

The evidence shows that the Minister of the Interior had 
designated a public wash-house or laundry, and at the time of 
the notice to defendant, and his arrest, there were several 
vacant rooms ready for his occupancy. The defendant cannot 


MACFARLANE v. DAMON. 495 


excuse himself on the ground as he claims that there were not 
enough designated laundry houses to accommodate all laundry- 
men in Honolulu. There was room for him and others, and 
the fact that others may violate the law, is no excuse for his 
violation. But it is the duty of the Minister of the Interior 
to provide or designate a sufficient number of laundries and 
wash-houses, and if this is not done and there being no room 
vacant, it is difficult to see how one could be held; but that is 
not this case. 

Appeal dismissed. 

Attorney-General W. O. Smith and Lyle A. Dickey, for 
prosecution. 

Magoon d Edings, for defendant. 


E. C. MACFARLANE o S. M. DAMON, C. M. COOKE, 
J. O. CARTER, ©. M. HYDE and ©. R. BISHOP, 
Trustees under the will of B. P. BISHOP, deceased. 


E. C. MACFARLANE v. W. F. ALLEN. 


Exceptions FROM Circuit Court, First Circuit. 
SUBMITTED OCTOBER 2,1896. DrcipED NovEMBER 4, 1896. 


Jupp, C.J., FREAR anp Wuitine, JJ. 


A parol gift of land followed by over twenty years adverse possession 
cannot be disturbed. 


An estoppel by silence is not established where the party seeking the 
estoppel was aware that the land upon which she made the im- 
provements was another’s, and where the true owner was under no 
obligation to speak, and merely kept silence. 
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OPINION OF THE COURT BY JUDD, C.J. 


Both of these cases are actions of ejectment and were heard 
together in the Circuit Court of the First Circuit, jury being 
waived. In the first case, the one against the Trustees of the 
estate of the late Mrs. Bernice P. Bishop, the plaintiff, the 
lessee of the estate of the late Queen Emma, sought to recover 
possession of a strip of land on the western side of the stream 
called “Apuakehau,” on the makai side of the Waikiki road in 
the district of Honolulu. This piece of land is within the boun- 
daries of the Ili of “Kaluaokau,” which land was originally 
the property of the late King Lunalilo and which he left by 
will to Queen Dowager Emma. This Ili takes nearly all the 
bed of the stream makai of the bridge to the sea. The defend- 
ants claim this land by virtue of a parole gift of Lunalilo, then 
prince, to King Kamehameha V., the circumstances being that 
one Kamaipuupaa’s land where the king was living and which 
was adjacent to and in the rear (with reference to the stream) 
of Lunalilo’s said land of Kaluaokau, was liable to be flooded 
by freshets from the river. The king, who had a kuleana 
makai of Kamaipuupaa’s land, wished to build a retaining 
wall to protect Kamaipuupaa’s premises and Lunalilo being 
asked permission, gave the strip of land to the king. This was 
in 1864 or thereabouts and the king built the wall, filled in 
behind it and continued in possession of it until his death, and 
Kamaipuupaa and her grantees have continued in possession 
of it until now. The possession was found by the court to have 
been adverse, notorious, exclusive and continuous. The trial 
court held that the statute of limitations of real actions had 
run in favor of defendants, and gave judgment for them. 
We do not feel authorized to disturb this judgment, which may 
be called a verdict, as the court sat as a jury of the facts. 
There is evidence sufficient to sustain it. The evidence will 
bear the construction apparently put upon it by the court 
that the transaction was not a revocable parole license but was 
a parole gift and was not revocable after twenty years adverse 


occupation. 
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We overrule the exceptions in this case. 

In the second case, Macfarlane v. Allen, the land claimed 
by plaintiff is a piece of land originally the bed of the stream 
within the boundaries of the said Ili of “Kaluaokau.” The 
land has not been in possession of defendant or his ancestors in 
title for twenty years, but the larger part of it was made into 
dry land by Mrs. B. P. Bishop by filling in the bed of the 
stream in front of land owned by her. The defendant claims 
the land upon the doctrine of equitable estoppel. The trial 
court found, reciting the essentials of an estoppel in pais as 
established by this court in Kela v. Pahuilima, 5 Haw. 527, 
that the facts did not sustain the plea especially because there 
was lacking the ingredient of want of knowledge on the part of 
Mrs. Bishop that the land which she filled in and improved was 
not hers. The court found as a fact that she knew the land 
was Queen Emma’s and we find evidence to sustain this. 

The defendant’s counsel urged that an estoppel may exist in 
favor of the defendant who has acted with a full knowledge 
that the title to the land was in the plaintiff, and that in this case 
there is an estoppel because Mrs. Bishop, though knowing the 
land was Queen Emma’s, improved it, relying upon the original 
promise of Lunalilo to Kamehameha (that he might have it in 
order to build a retaining wall to the sea), and Queen Emma, 
having knowledge of Mrs. Bishop’s acts, acquiesced therein. 

The facts do not sustain this view. 

The filling in of the land by Mrs. Bishop up to a line pro- 
jecting almost at right angles with the wall does not seem to be 
an extension of the protecting wall (see map) or necessary to 
the protection of Kamaipuupaa’s land. The protecting wall 
of coral stone was finished nearly to the end of Kamaipuupaa’s 
land by Kamehameha in his life time for which the gift of the 
land incident to it was made. The “work,” the witnesses say, 
was not completed by Kamehameha but was “finished by Mrs. 
Bishop,” but it is clear from the evidence that the wall to 
protect Kamaipuupaa’s land and Kamehameha’s kuleana was 
completed by Kamehameha, along the line of Kamaipuupaa’s 
land and nearly to its end. 
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No act, representation or conduct of Queen Emma is shown 
which would estop her. Her mere silence is shown. But there 
was no apparent duty upon her part to speak, nor any specific 
occasion to speak, and no proof that Queen Emma knew that 
Mrs. Bishop was acting in reliance on her silence and would 
not have so acted if the truth was told her. 


Viele v. Johnson, 82 N. Y. 32. 


There is no evidence that Mrs. Bishop knew of the parole gift 
of Lunalilo, and, if so, she could not have relied upon it in mak- 
ing the improvements. Where a person takes possession of 
land of another knowing the true title he is a trespasser, and 
if he proceed to improve the land though the real owner seeing 
it says nothing, no specific opportunity occurring when he should 
speak, he is not estopped from thereafter claiming his land. 
See E. K. Nahaolelua et al. v. Kaaahu et al., ante, p. 18. In 
all the cases we can find, including those cited by counsel for 
defendants, where possession of land is taken and the improve- 
ments made upon it and an estoppel is found, either the 
party so acting and seeking the estoppel was ignorant of the 
true state of the title, or if he knew the land was not his own 
he relied upon some act or representation of the true owner 
which it was incumbent upon him to disavow and which it 
would be inequitable and against good conscience for him there- 
after to deny. Some of the cases referred to are: 


Malaska & Co. R. R. v. Des Moines Val. R. R., 28 
Towa, 437. 

Faston v. Faxon, 28 Mich. 159; 

Kanaga v. R. R., 76 Mo. 207; 

Dickenson v. Colgrove, 100 U. S. 578; 

Trenton Bk. v. McKelway, 8 N. J. Eq. 84. 


In any view of the evidence we fail to find that an estoppel 
is established. 

The exceptions are overruled. 

C. Brown, for plaintiff. 

Kinney & Ballou, for defendants in both cases. 
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LAI SAY v. KAAAHU. 


EXCEPTIONS FROM Circuit Court, First Crecurt. 


SUBMITTED APRIL 2, 1896. Decipep May 6, 1896. 


Jupp, C.J., FREAR, J., AND CIRCUIT JUDGE PERRY, IN PLACE OF 


OI 


(2) 


(3) 


WHITING, J., DISQUALIFIED. 


Where in an action for breach of a covenant of warranty the pur- 
chase money is sued for, interest may be recovered of the cov- 
enantor for the time for which mesne profits can be recovered of 
the covenantee. 

It not appearing from the record whether or not the covenantee is 
liable to the true owner for mesne profits, whereas the trial court 
found that the covenantee was not entitled to interest, the court 
ordered a new trial. 


A special covenant was in a conveyance of real estate in the Ha- 
waiian language, translated as follows: “By this sale of mine, if 
at any time in the future any dispute should arise about this land 
it will be upon me, my successors and heirs to settle (hoopono- 
pono) such dispute, if any case should be brought in any court 
of the Hawaiian Islands.” 

Held, that in intent and effect it was a covenant of warranty. 


Money in the hands of the clerk of the court, the proceeds of a 
sale of real estate in a partition suit, still subject to judicial act- 
ion, and not ordered to be paid over to the principal defendant, is 
not subject to garnishment. 


OPINION OF THE COURT BY JUDD, O.J. 


This is an action of covenant for damages for breach of a 


special covenant in a deed of conveyance of land in the Ha- 
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waan language claimed by plaintiff to be “in effect a covenant 
to compensate the plaintiff for any loss resulting to him from 
litigation concerning said title.” The defendant made no answer 
and was defaulted, and on ep parte proofs by plaintiff and cross- 
examination by defendant’s counsel, the circuit judge, jury 
being waived, awarded damages for the amount of the purchase 
money, without interest, and attorney’s fees and costs in de- 
fending a suit in equity whereby the plaintiff while in possession 
of the land was evicted from the possession and enjoyment of the 
premises. The plaintiff brings his bill of exceptions solely 
against the disallowance of interest on his purchase money from 
the date of its payment, the premises having been in his pos- 
session meanwhile, which were shown to have been worth 
seventy dollars a year. We find ourselves embarrassed by the 
fact that no defense was made by defendant. The question 
whether the true measure of damages upon such covenant is 
the value of the land at the time of the eviction, or the value of 
the land at the time of the conveyance (the purchase money) 
does not arise in this case, because the plaintiff has elected to 
bring suit for the purchase money, and the defendant has not 
excepted to the evidence sustaining plaintiff’s case. Authorities 
are greatly divided on. this question, and we express no opinion 
as to which rule should be adopted in this country. 

The general doctrine in respect to interest is expressed in 
Field on Damages, Sec. 466, as follows: “Where the grantee 
has enjoyed the possession of the premises and is not liable to 
account for the mesne profits, interest is not allowed, otherwise 
it is.” 

The view of this question is held in New Hampshire as fol- 
lows: “The profits of the land may be more or less than the 
interest on the money, and the real owner may or not demand 
the mesne profits. And, on account of these uncertainties, it is 
impossible to establish a rule that would operate with perfect 
equity in all cases. But the rule which is most reasonable, and 
which will generally work the least injustice, seems to be 
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founded upon the presumption that the profits and interest are 
equal, and that mesne profits will be recovered by the owner.” 


Foster v. Thompson, 41 N. H., 373. 


We approve of this view. Of course, if there are facts in the 
vase to show that the owner cannot recover mesne profits, the 
withholding of interest will be justified. 

The plaintiff’s bill of exceptions contains as exhibits the dec- 
laration, copy of the conveyance of Kaaahu to Lai Say dated the 
1st June, 1885, and no transcript of the evidence, the circuit 
judge certifying that the bill contains all the pleadings, ex- 
hibits and testimony necessary for the proper consideration of 
this case. The judge’s decision containing his findings of fact 
is not made a part of the bill. 


The defendant in his bill of exceptions, however, sent up the 
judge’s decision as a part of the bill, and we were asked to con- 
sider it as finding certain facts necegsary to defendant’s case on 
the plaintifi’s bill. This was resisted on the ground that each 
bill of exceptions must be complete in itself and must stand or 
fall upon the papers either incorporated in it or made so by 
proper reference. We think this is the proper view to take, 
and are therefore limited to the statement of evidence in the 
plaintiff’s bill, when considering his exceptions. 


That part of the evidence in plaintiff’s bill which bears upon 
the question whether he can recover interest on the purchase 
money is as follows: “The evidence in the case showed, and this 
court found, that the defendant’s covenant had been broken, 
the plaintiff having been evicted under a decree made against 
the defendant and the plaintiff and others in a certain suit in 
equity brought by one Nahaolelua and her husband, the prem- 
ises having been sold under said decree by the master, and the 
sale confirmed by order of court dated 10th July, A. D. 1895. 
The court gave judgment for the plaintiff in the sum of $135.00 
for counsel fees paid by him in defending said suit in equity, 
and in the further sum of $350.00, the purchase money paid by 
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the plaintiff June 1, 1885, for said land, but declined the plain- 
tiff’s request to allow interest on the said purchase money, the 
plaintiff having been in possession of the premises, which were 
worth $70.00 a year since that date, to which said ruling declin- 
ing to allow interest the plaintiff excepted, and his exception 
was allowed.” As above stated, the question whether the cov- 
enantee is entitled to interest on the purchase money depends 
upon whether he is liable for mesne profits, but we have not 
before us any evidence either as to whether he has been obliged 
to pay mesne profits, or whether he could be made liable to pay 
them. We find the law to be that the presumption is that he 
will be held liable for mesne profits, but this can be rebutted 
by showing circumstances that would defeat his action. For in- 
stance, in this case if Nahaolelua was a tenant in common with 
Lai Say, and he had not been ousted, he could not maintain his 
action for mesne profits against his co-tenant. 

The facts sent up show that Lai Say entered into possession 
of the premises conveyed to him by Kaaahu, June 1, 1885, and 
that he continued in the possession thereof till he was evicted 
by decree of the equity court in 1895, and that this possession 
was worth $70.00 a year. But he could not recover more inter- 
est than for six years prior to his eviction. And Nahaolelua 
could recover mesne profits, if at all, only from the date of his 
ouster, if he could show an ouster; Lai Say could not recover 
interest from Kaaahu for any longer period than is covered by 
the time for which he is liable to Nahaolelua for mesne profits. 
This can only be for the time during which Nahaolelua was 
ousted, if not over six years, the allowance of interest being to 
compensate him, Lai Say, for whatever mesne profits he may 
be obliged to pay to Nahaolelua. 

We have no evidence at all upon this question, and this must 
be presumed on this bill of exceptions to be true of the trial 
court also. 

Finding no evidence in this record upon which the trial court 
could have founded his judgment that interest was not allowable, 
which evidence would be essential to such a determination, the 
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judgment is erroneous in this respect, and a new trial will be 
ordered, unless the plaintiff shall remit his claim for interest. 

The defendant also brought exceptions and avers (1) that the 
covenant in question is not a warranty, and (2) that the funds 
in the hands of Henry Smith, Clerk of the Judiciary Depart- 
ment, arising from the sale of the estate in partition, are not 
liable to garnishment. 

The words of the covenant are translated as follows: And 
“by this sale of mine if at any time in the future any dispute 
should arise about this land it will be upon me, my successors 
and heirs to settle such dispute, if any case should be brought in 
any court of the Hawaiian Islands.” 

To settle a dispute arising about this land resulting in a 
lawsuit would mean to settle a lawsuit. And to settle a lawsuit 
which resulted in the covenantee losing his land would mean | 
to recompense him for his loss. Though not drawn in the usual | 
language of a warranty in the English language, owing to the 
poverty of the Hawaiian language, it having no word for war- 
rant or warranty, we consider the covenant to be such in effect 
and intent. 

As to the legality of garnishment. The general rule is thus 
laid down in 8 Am. & Eng. Ency. of Law, page 1137: “An 
official whose duties are prescribed and regulated by law cannot 
be garnisheed in respect to property held by him in his official 
capacity unless expressly authorized by statute. His possession in 
such case is merely as the agent of the law, and to interfere with 
his possession is to interfere with the jurisdiction of the court 
whose officer he is. A court having custody of money or property 
under the law holds it for some purpose of which that court is 
the exclusive judge, and to permit the garnishment of its officer, 
to which its actual custody has been entrusted, might defeat 
the purpose for which it is held, and, in many cases, enable some 
other court to dispose of the property, and wholly divert it from 
the end or purpose for which possession had been taken.” Gen- 
eral words in garnishment statutes are not to be construed as in- 
eluding such officers. When the relation of the officer is changed 
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so that his official obligation becomes a personal liability he may 
be summoned in his individual capacity. 


Id., and cases cited. 


Our statute does not include such officers and make them 
liable as other persons. In Drake on Attachment, 6th ed., Sec. 
509 and 509a, the author says that “if the money held by the 
clerk, trustee, receiver or other agent of a court has been so fixed 
as to entitle the defendant to receive it without further judicial 
action, the trustee, receiver or agent may be charged as gar- 
nishee in respect thereof,” and “whatever doubt may exist in 
any case as to charging a receiver, trustee or other agent of a 
court, before the court has ordered him to pay over the money 
to the attachment defendant, there is no doubt that it may be 
done after such an order has been made,” citing Weaver v. 
Davis, 47 Ill. 235. l 

In our case no decree has been made in the equity court 
ordering any funds to be paid to Kaaahu. Counsel for plaintiff 
cites Sec. 12 of the garnishment Act (Comp. Laws, 284), which 
prescribes that when it is disclosed that the garnishee owes a debt 
due at some future time, “then such judgment as the plaintif 
may recover shall constitute a lien upon such debt, until and at 
the time it shall fall due and payable.” 

But this is not the state of the fund in question. Until the 
order is made by the equity court, the fund is subject to its 
future judicial action, and is not subject to the garnishment of 
the law court, irrespective of the question whether due now or 
at some future time. 

We think the order holding that “such funds as may be avail- 
able by final order of the court having jurisdiction over the 
funds be applied for the benefit of the plaintiff,” is erroneous. 

Defendant’s exception on this point is sustained and the gar- 
nishee is discharged. 

Each party is to pay his own costs. 

A. S. Hartwell, for plaintiff. 

A. OG. M. Robertson, for defendant. 
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D. K. KUKEA v. J. KEAHI. 
Exceptions From Cicurr Court, First CIRCUIT. 
SUBMITTED Sept. 22, 1596. DECIDED NOVEMBER 5, 1896. 


Jupp, C.J., Freak AND WHITING, JJ. 


An action of ejectment does not abate by the death of a sole defendant 
between verdict and judgment. 

The court may after such death hear and dispose of a motion for a 
new trial made prior thereto by the defendant, and may hear in 
support of such motion counsel as amicus curiae. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiff obtained a verdict for the land and $67.58 dam- 
ages in an action of ejectment at the January Term, 1892, of 
the Supreme Court. Defendant’s counsel excepted to the ver- 
dict as contrary to the law and the evidence and gave notice 
of a motion for a new trial, and afterwards within the ten days 
allowed by statute filed such motion. In May of the same year 
plaintiff’s counsel moved that defendant’s motion for a new trial 
be disposed of, but it does not appear that any further action 
was taken until June 29, 1896, when new counsel for the 
plaintiff made a similar motion in the Circuit Court (to which 
jurisdiction had meanwhile been transferred) namely, that the 
motion for a new trial be disposed of. Notice of this (the 
plaintiff’s) motion was given to defendant’s former counsel who 
appeared and moved that it (the motion) be dismissed on the 
ground that the action had abated by reason of the defendant’s 
death, which was shown by affidavit to have occurred in August, 
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1893. The court held that the action had abated and denied 
the plaintiff’s motion. The case comes here on an exception to 
this ruling. 

The prevailing view elsewhere is that an action does not 
abate by the death of a sole defendant after verdict and before 
judgment, but that judgment may be entered after such death 
as of a day or term prior thereto. One who has obtained a ver- 
dict determining his rights ought not to be deprived of the 
benefit of it from a mere delay in entering judgment, especially 
if such delay is not the result of his own laches but is occa- 
sioned by the acts of the opposing party in interposing motions 
or of the court in taking time for advisement. Kelly v. Riley, 
106 Mass. 339; Dial v. Holter, 6 Oh. St. 228; Hilker v. Kelley, 
130 Ind. 356. There is greater reason for so holding under 
our practice where judgment is required to be entered by the 
clerk as a matter of course immediately after verdict and no 
motion or order therefor is required, and exceptions or a motion 
for a new trial has the effect rather of staying execution than of 
postponing judgment. Civ. Code, Sec. 1155. Rose v. Smith, 
5 Haw. 377. If a motion for a new trial were made or excep- 
tions taken by the losing party before his death, the court might 
proceed to dispose of the same, and, if the motion or exceptions 
were overruled, the verdict would stand and judgment, if not 
already entered, might then be entered nunc pro tune, but if 
sustained and the verdict set aside, no doubt ordinarily, in’ the 
absence of a statute providing otherwise, the action would abate, 
for its status would then become that of an action against a sole 
defendant who had died before verdict. See cases supra. 
Strictly speaking, of course, there can be no appearance for a 
deceased party, but in such cases the practice seems to be for the 


court to hear some one as amicus curiae, preferably the attorney 
who acted for the decedent in his life time. See Hilker v. 


Kelley and Kelly v. Riley, supra; also Tapley v. Marten, 116 
Mass. 275: Currier v. Lowell, 16 Pick. 170. Tt might be 
advisable to give notice of further proceedings to the represen- 
tatives or heirs of the deceased party, so far as they may be 
known, as well as to the decedent’s former counsel. 
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We are asked to hold merely that the action has not abated 
and that the plaintiff may proceed with his motion to have de- 
fendant’s motion for a new trial disposed of. This, no doubt, 
is a proper course for the plaintiff to pursue, and we are not 
now called upon to say whether he might have had judgment 
entered and have proceeded to execution on the presumption 
that the motion for a new trial had been abandoned. 

The exceptions are sustained and the case remitted to the Cir- 
cuit Court for further proceedings. 

Magoon & Edings, for plaintiff. 

A. Rosa as amicus curiae, contra. 


KAHOIWAI, LAELAE, MALAEA, and KELIIKIPI, her 
husband, v. LIMAEU, W. R. CASTLE, Trustee; LAI 
KIU and AH FOO. 


Exceprions FROM Circuit Court, First Crecuit. 
SUBMITTED Sept. 21, 1896. DECIDED NOVEMBER 11, 1896. 


Jupp, C.J., Freak anb WHITING, JJ. 


Where a statute establishes a special action in certain courts, the 
complaint, following the statute, is not demurrable on the ground 
that another form of action may be more effectual, 


Under the statute “to provide for the quieting of a title, estates and in- 
terests in real property.” (Chap. 18 of the Laws of 1890) it is not 
necessary to state whether plaintiffs are in or out of possession, 
nor is it essential to make all persons who claim an interest in the 
lard parties. 


‘When both parties agree in open court that a certain interest in the 
land is valid and unquestioned and not in issue, it need not be 
submitted to the jury. 
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OPINION OF THE COURT BY JUDD, C.J. 


Action was brought at the last August term of the Circuit 
Court, First Circuit, under the statute “To Provide for the Quiet- 
ing of Titles, Estates and Interests in Real Property,” being 
Chap. 18 of the Laws of 1890. 

Section 1 provides that “action may be brought in the Su- 
preme Court or in any of the Circuit Courts, by any person, 
against another person who claims adversely to the plaintiff an 
interest or estate in real property, for the purpose of determin- 
ing such adverse claim.” 

Sec. 2. “Any person may be made a defendant in such action 
who has or claims an interest in the property adverse to the 
plaintiff, or who is a necessary party to a complete determina- 
tion or settlement of the question involved.” 

Sec. 3. “If at the time of the commencement of such action 
the property in question is in the possession of a tenant, the 
landlord may be joined as a party defendant.” 

Sec. 4. “If in such action the defendant disclaims in his an- 
swer any interest or estate in the property, or suffers judgment 
to be taken against him without answer, the plaintiff shall not 
recover costs.” 

The complaint alleges that the plaintiffs Kahoiwai, Laelae, 
Malaea and her husband, Keliikipi, are entitled in fee simple 
to certain lands. described in an annexed schedule, and to the 
immediate use and possession of the same, and that Limaeu, 
W. R. Castle, trustee, Lai Kiu (w) and Ah Foo, defendants, 
claim said property adversely, and are necessary parties to the 
complete determination and settlement of the question involved 
herein. And plaintiffs pray that the defendants may be sum- 
moned to appear and answer, and be required to set up any 
adverse claims that they may have in or to the said property or 
any part thereof, and that the title to said property may be 
quieted and plaintiffs’ ownership in fee simple of the same may 
be confirmed. 

The defendants interposed a demurrer, which was overruled, 
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and the case went to trial before a jury, who rendered a verdict 
for plaintiffs and awarded to Limaeu, defendant, one-half of the 
property at Kailua (Royal Patent 2446), and of the property at 
Kalia, Waikiki, containing 24 acres, subject to a lease to Ah 
Foo, and to Lai Kiu one-half of the property described in Land 
Commission Award 32 F. L. 

The case comes to us upon exceptions, first, to the overruling 
of the demurrer. The demurrer submitted that “the Court has 
no jurisdiction of the subject of the action, the cause of action, 
if any, being cognizable only in a court of equity.” 

“That the complaint does not state facts sufficient to consti- 
tute a cause of action, in that plaintiffs do not allege that they 
are the owners of the land in question, or that they are in pos- 
session thereof, or that said land is in the possession of a tenant.” 
“That the complaint is ambiguous and uncertain.” 

We answer the first ground of demurrer as follows: Although 
equity has cognizance of suits to quiet title in lands with more 
extensive and complete powers, the legislature has seen fit to 
confer upon certain law courts this special right of action. The 
existence of a remedy in equity does not affect the right of the 
plaintiffs to choose and pursue the statutory remedy. We are not 
to consider the effectiveness of the statutory remedy, or whether 
some other form of action would be better suited to this case, 
provided plaintiffs here have substantially followed the statute. 

So, also, on the second ground of demurrer, that the com- 
plaint does not state that plaintiffs are in possession of the land, 
&c., our answer is that the statute does not limit this remedy 
to persons in possession. It is altogether silent upon this matter, 
and presumably the action may be brought by persons in pos- 
session or out of possession. Whether in the latter case pos 
session can be obtained except by a writ in an ejectment suit 
is not before us for consideration. 

The complaint follows the statute and is not “ambiguous nor 
uncertain.” 

The second ground of exception arises on a motion for non- 
suit because the plaintiffs’ evidence disclosed the existence of 
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two other parties, Anakalea and Nahiapo, presumably having 
interests in the property, according to their established relation- 
ships, and they were not made defendants. The Court held that 
they were not necessary parties. The non-suit was properly re- 
fused. The statute does not require that all parties who have or 
claim an interest in the land must be made parties. The plaintiff 
by the statute may proceed against any person who claims ad- 
versely and whose claim he desires to have determined. Persons 
who have interests or titles in the land, not being made parties, 
are not bound by this adjudication. This is a sufficient answer to 
this exception. The statute says (Sec. 2) persons who are neces- 
sary parties to a complete determination and settlement of the 
question involved may be made parties, but the plaintifi’s 
remedy, whatever its value may be, is not imperiled by their 
absence. 

The defendant excepts to the charge in that it did not refer 
to the interest of W. R. Castle, trustee, who holds a certain 
mortgage upon the property, nor submit the same to the jury 
to be passed upon, and that it was not passed upon by them. 
But the bill of exceptions shows that it was admitted at the 
trial that the mortgage in question was a valid lien on a portion 
of the property in question, and that Mr. Castle’s rights were 
not in issue and were to be considered as out of the case. This 
being so, the Court could not, as it did not, submit this matter 
to the jury. No other portions of the charge are specifically 
excepted to. 

The exceptions are overruled. 

A. G. M. Robertson, for plaintiffs. 

Magoon & Edings, for defendants. 
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KEOPOHAKU v. KALAAUKAPU. 
APPEAL FROM CIRCUIT JupGE, First CIRCUIT. 
SUBMITTED OCTOBER 6, 1896. DecrpED NoveMBeER 19, 1896. 


Jupp, C.J., Frear anp Warming, JJ. 


There is not a conclusive presumption that a deed executed by an 
aged grantor for a nominal consideration was originally procured 
by fraud, from the mere fact that the grantee afterwards fa.led 
to support the grantor as provided in the deed. 


A deed conditioned for the support of the grantor will not be ordered 
canceled for breach of the condition, upon a bill framed solely 
on the theory that the deed was originally procured by fraud. 


OPINION OF THE COURT BY FREAR, J. 


This is a suit in equity for the cancelation of a deed on the 
ground of fraud. The alleged fraud is set forth in the bill 
substantially as follows: 


“That on the 25th of August, 1893, the defendant induced the 
complainant (a Hawaiian over eighty years of age) by fraud, 
deceitful and wicked promises and representations to make a 
conveyance to him, the defendant, of the land in question (R. 
P. 1287, L. C. A. 443, at Punaluu, Oahu) for the nominal 
consideration of one dollar. 

“That such frand, deceitful and wicked promises and repre- 
sentations consisted in that the defendant told the complainant 
that if he would convey to him the said land, he, the defendant, 
would support the complainant in a comfortable and decent 
manner during the remainder of his life and that the com- 
plainant should thereafter have no further thought or concern 
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about getting his living but that the defendant would see to it 
that the complainant should not want for anything; all of which 
pretences, promises and statements the defendant at the time of 
making them never intended to fulfil, but the same were made 
deceitfully, fraudulently and designedly for the purpose of pro- 
curing complainant to execute the said deed. 

“That shortly after the execution of said deed the defendant 
utterly deserted the complainant and left him penniless and 
in want and destitution and has ever since failed and refused to 
support the complainant.” 

The deed, which was put in evidence, purports to have been 
made in consideration of love and generosity and one dollar, 
but contains after the description of the land this clause: “Eia 
kekahi mea nui, e malama pono no hoi ku’u moopuna o Kalaau- 
kapu, k, i kwu ola a hiki i ku’u make ana, alaila pau,” which 
may be translated thus: “Here is one great thing, my grandson 
Kalaaukapu is also to furnish me with suitable support until 
my death, then cease.” 

The Circuit Judge made specific findings of facts as well as 
a general finding that so far as appeared from the circumstances 
surrounding the execution of the deed, the complainant had 
utterly failed to establish the truth of the allegations of fraud. 
These findings need not be set forth here. They are sustained 
by the evidence and are practically conceded by complainant's 
counsel. 

The argument mainly relied upon before the Circuit Judge 
after the evidence was in, and now mainly relied upon, is that 
in equity the breach of the covenant or condition for support in a 
case of this kind is itself sufficient evidence of fraud, or gives 
rise to a presumption that the deed was procured fraudulently 
in the first instance. But, as found by the Circuit Judge, if 
there is such a presumption it is rebutted in this case by the 
evidence. The presumption, if any, certainly is not conclusive. 
A grantor may make such a deed entirely of his own motion 
and the grantee may fully intend, when he accepts it, to comply 
with the provision for support, but may afterwards undergo a 
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change of heart. The remedy in such case is, not to cancel the 
deed for fraud at the time it was made, but to enforce the cov- 
enant or to enforce a forfeiture for failure of consideration or 
breach of condition or other cause, if any, as the case may be. 

Complainant’s counsel, accordingty, further argues that the 
clause for support in this case is a condition, and requests a 
decree for the cancelation of the deed and the forfeiture of 
the estate thereby conveyed, for breach of the condition. But 
here again we must sustain the Circuit Judge in his ruling that 
there are no allegations in the bill to warrant the granting of 
such relief. It is true, there is an allegation that the defendant 
has failed to support the complainant, but this is only one of 
several allegations made to show fraud at the time the deed was 
made. Strike out the preceding clauses which set forth the 
promises, presumably oral, alleged to have been made fraudu- 
lently to induce the execution of the deed, and the allegation of 
failure to support must also be struck out. It cannot stand 
alone. It is merely an allegation that the defendant did not 
keep the promises which he is alleged to have made to induce 
the complainant to sign the deed. No such promises were shown 
to have been made. The deed itself is not set out, and it does 
not appear from the bill that it contains a clause for support, 
whether in the nature of a covenant or condition. The bill is 
framed solely on the theory that the complainant was induced 
by fraud to sign the deed, and this theory is not borne out by the 
facts. Whether the deed might have been set aside upon a 
bill based on some other ground, or whether an amendment 
might have been allowed to this bill, had leave to amend been 
requested, are questions which need not be decided now. 

The decree of the Circuit Judge dismissing the bill without 
prejudice to the petitioner’s right to bring further proceedings 
is therefore affirmed. 

Magoon & Edings, for complainant. 

C. Brown, for defendant. 
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IN THE MATTER OF THE APPEAL OF THE HAWAI- 
IAN COMMERCIAL AND SUGAR COMPANY 
RESPECTING STAMP DUTY UPON A CERTAIN 
TRUST DEED. 


APPEAL FROM THE ASSESSMENT oF Stamp Dury MADE BY THE 
MINISTER OF FINANCE. 


SUBMITTED OCTOBER 22, 1896. DecrpED NOVEMBER 21, 1896. 
Jupp, C.J., Frear AND WuitTine, JJ. 


Stamp duty. 


An instrument held to be a mortgage and not an assignment or trans- 
fer of a former mortgage, and therefore liable to stamp duty as 
a mortgage. 


OPINION OF THE COURT BY WHITING, J. 
STATEMENT OF FACTS. 


1. The Hawaiian Commercial and Sugar Company, a for- 
eign corporation doing business in the Hawaiian Islands, pre- 
sented at the office of the Registrar of Conveyances in Honolulu, 
to be placed of record, a certain deed of trust from said cor- 
poration to Sir W. Lawrence Young, Bart., and S. F. Hoffnung- 
Goldsmid, Esq., of London, England, conveying certain prop- 
erty in the Hawaiian Islands to said Young and Goldsmid in 
trust, to secure the payment to bondholders of the sum of one 
hundred and fifty thousand pounds sterling (seven hundred and 
twenty-six thousand dollars), a copy of which deed is hereto 
annexed and by reference made a part hereof. 
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2. The said Hawaiian Commercial and Sugar Company, 
by its attorneys, claimed that the only stamp duties due and 
payable upon the said deed, to entitle the same to be recorded 
in said office, were the sum of one dollar, being the amount 
provided by statute for stamps upon deeds of assignment of 
property, real or personal, not otherwise charged, or for a “re- 
lease, assignment, reconveyance or other discharge of mort- 
gage.” The Registrar of Conveyances claimed that the stamp 
duties due and payable upon the said deed were the sum of 
two thousand one hundred and sixty-six dollars ($2,166), for 
stamps upon a “mortgage or charge on or affecting any land or 
property, real or personal whatsoever,” or otherwise. The 
Registrar of Public Accounts, the instrument being presented 
to him according to law, assessed the stamp duties at the same 
sum. The Minister of Finance, the matter being referred to him 
according to law, assessed the stamp duties in the same sum. 
The said corporation, being dissatisfied with said assessment, 
duly paid said sum under protest, and deposited with the Min- 
ister of Finance the further sum of ten dollars ($10) for costs 
of an appeal to the Supreme Court. 

Chapter 103, Laws of 1892, relating to stamp duties, contains 
the schedule of instruments required to be stamped and the 
stamp duties, included in which are the following: 


Assignment of property, real or personal not otherwise 
charged eed Ee eae ete $1.00 

Conveyances upon trust for sale as security, same duty as 
upon a mortgage. 

Mortgage, or charge on, or affecting any lands, or prop- 
erty real or personal whatsoever. 

Also any conveyance of lands, estate or property whatso- 
ever in trust, to be sold or converted into money 
which shall be intended only as a security, and shall 
be redeemable before the sale or disposal thereof, 
either by express stipulation or otherwise (except 
where for benefit of creditors generally). 
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Where as security for payment of any definite and cer- 
tain sum of money advanced, or lent at the time, or 
previously due and owing, or forborne to be paid 


being payable, not exceeding $1000............ $1.00 
And for every additional $1000 or fractional part there- 

of, not exceeding $10,000................505- 2.00 
And for every additional $1000 when the amount se- 

cured is over $10,000 ........ 0. eee ee ee eee 3.00 
Release, assignment, reconveyance or other discharge of 

Mortgage «ccc cece i woe e E E 1.00 


Extracts from the Deed of mortgage and trust for securing 
debentures bearing on this question. The Hawaiian Commer- 
cial and Sugar Company of San Francisco, California, U. S. 
to Sir William Lawrence Young and Sidney Francis Hoffnung- 
Goldsmid, of London, England: Whereas, Ze, Resolution to 
issue £150,000 in 1500 debentures or bonds of £100 each re- 
payable October 1st, 1901 to 1906, at rate of £110 each and up 
to 1916, at rate of £105 each, interest at 5$ per cent. per an- 
num * * * * 


And whereas the company has already made an issue of bonds 
in U. S. currency, whereof bonds to the nominal amount of 
$900,000 are outstanding, and for securing the due payment 
of the interest thereon and the re-payment of the principal, has 
executed a deed of mortgage dated April 1, 1885, over certain 
of its property to trustees named in such deed, and it is in- 
tended that such bonds shall be paid off and cancelled and such 
deed of mortgage shall be discharged before any of the deben- 
tures or bonds authorized by the said resolution are issued. 

And whereas, * * * the company has * * * further re- 
solved and determined to execute and deliver to the trustees 
hereto parties, as trustees in trust for the holders of said deben- 
tures and coupons pari passu a conveyance by way of mortgage 
of all its property, real and personal, Ze, 

Now therefore these presents witness that the company in 
pursuance of the above resolution and for the purpose of secur- 
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ing the payment of the said debentures and coupons and of one 
dollar paid, has granted, bargained, sold, assigned, transferred 
and set over and by these presents does grant, bargain, &c., to 
the trustees parties hereto, all and singular the lands and other 
property of the company: * * * 

And this indenture further witnesseth: none of the said de- 
bentures shall be issued until the whole of the $900,000 or 
thereabouts of bonds which have already been issued by the 
company and are outstanding as aforesaid shall have been re- 
deemed and cancelled and the said deed of April 1, 1885, for 
securing the same shall have been discharged. 

This deed of mortgage also contains provisions for foreclosure 
and sale in case of default and breach of various conditions. 

No briefs were filed by either counsel. 

We cannot hold this instrument as an assignment of property, 
real or personal, not otherwise charged, and liable only to a 
stamp duty of $1. On its face it clearly is not only “a con- 
veyance upon trust for sale as security” and liable to the same 
duty as upon a mortgage, but it is also as clearly a mortgage in 
full and complete terms. 

It is claimed that this instrument is equivalent to a transfer 
or assignment of the first deed of trust and mortgage to the 
trustees in California, and liable to stamp duty of $1. only, 
because although the form is that of a new mortgage, yet in 
matter of fact, the same debt remains owing by the company 
although in less amount, and that it is simply to that amount 
a transfer; no new or additional loan is actually made but that 
new parties advance the money for the same loan, that is, pay 
off the first trustees and take the security to themselves. 

We cannot adopt this view. In the case of the United States 
v. Isham, 17 Wallace, 496, the court held that “the liability 
to a stamp duty, as well as the amount of such duty, is deter- 
mined by the form and face of the instrument, and cannot be 
affected by proof of facts outside of the instrument itself.” 

The California trustees in no way join in this instrument to 
assign or transfer their security to the London trustees, but 
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on the contrary they are to be paid off, their bonds and mortgage 
cancelled and discharged. 

It differs from the case of Wale v. Commissioners of Inland 
Revenue, L. R. 4 Ex. D. 270, where the original mortgagees 
joined in a mortgage of the same property to another party and 
transferred their rights and the property to the new mortgagee 
who paid off the first mortgage, and the court held that trans- 
action a transfer or assignment of the mortgage. 

We are of opinion that the stamp duty assessed at $2166 was 
correct and decide that the Hawaiian Commercial and Sugar 
Company do pay the same. 

Thurston & Stanley, for petitioners. 

Atty. Gen’l W. O. Smith, contra. 


ANTONIO DA COSTA DANIEL v. PORTUGUESE MU- 
TUAL BENEFIT SOCIETY, of Hawaii, a Corporation. 


APPEAL FROM CrrcuIT JuDGE, First CIRCUIT. 


SUBMITTED JUNE 16, 1896. DECIDED NOVEMBER 23, 1896. 


Jupp, C.J., FREAR, J., AND CIRCUIT JUDGE CARTER IN PLACE 
op WHITING, J., DISQUALIFIED. 


In a suit for an accounting against a mutual benefit society by one 
claiming to be entitled to certain benefits upon. the death of a 
member of the society: Held, affirming the decree appealed from, 
that the deceased member was in good standing under the rules 
of the society; and that a father aged 60 years and a cripple, who 
had a wife of the same age to support, and to whose support the 
son, the decedent in this case, contributed his wages, and who 
possessed $800 at the death of his son, was “without adequate 
means of support” within the rules of the society. 
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OPINION OF THE COURT BY JUDD, C.J. 


This is an appeal from Mr. Justice Whiting, then Circuit 
Judge, on a bill in equity, for an account. The plaintiff claims 
that a death benefit accrued to him as the father of one Antonio 
da Costa Daniel, junior, who was a member of the defendant 
corporation the same being a Mutual Benefit Society. One of 
the defendant’s rules is that each member shall contribute one 
dollar a month and one dollar on the death of any member, he 
being in good standing, for funeral expenses and support, gen- 
erally speaking, of those dependent upon the deceased. The 
death benefit in the case before us was collected, amounting as 
agreed upon by the parties to $794.50, the death occurring on 
the 10th of February, 1892. The question is whether the plain- 
tiff is entitled to recover this sum. The first point of defense is 
that the deceased member was not in good standing but was 
delinquent both in the payment of the monthly dues and some 
death benefits assessed upon the death of other members. Con- 
siderable testimony was taken on this point. It appears that 
the deceased member lived at Waialua, on this island, some 30 
miles from this city and the defendant corporation had an 
agent there, one Antonio Chaves, who undertook to make the 
authorized collections and account to the society. There is con- 
siderable confusion and contradiction in the testimony, and the 
receipts shown by the family of plaintiff as given by the agent 
and the receipts given to the agent by the treasurer for death 
benefits and dues of the deceased can hardly be reconciled. It 
may be that the explanation offered is true, that the agent would 
often hold back several payments and report them together to the 
treasurer. The stubs in the receipt book are not in order, many 
are missing and as evidence are not conclusive. Whether the 
payment of dues accruing before the death of the deceased and 
paid by the family after the death is a compliance with the rules 
we do not deem it necessary to decide. The agent says that these 
amounts due by deceased were all paid, and upon a review of the 
testimony we cannot say that they were not. A strong fact 
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to sustain this view is the action of the president of the society 
who upon the death of the young man in question promptly 
announced the assessment of the death benefits, which were 
promptly collected, or nearly all of them, though the president 
had it in his power to ascertain if the member then lately de- 
ceased was in good standing or not. We therefore sustain the 
finding of the Circuit Judge that the deceased in question was 
in good standing and so far forth the benefits are not forfeited. 

The more difficult question of fact remains, whether under 
the rules of the society the father of the deceased is entitled to 
the benefits. The deceased left no widow or children. His 
father (plaintiff), mother, two brothers and a sister survived him. 
The rule applicable is Section 8 of the articles of organization, 
translated from the Portuguese language as follows: “The dona- 
tion referred to in the two preceding numbers 5 and 6 (the 
death benefits of $1 or 50c. according as the deceased was of the 
first or second class), will be only given to the fathers or brothers 
of the deceased if it can be proven that any of these persons 
were maintained by the deceased and were left without other 
means of support.” The plaintiff, father of deceased, was at 
the date of this suit about 60 years of age, and was a cripple 
probably from partial paralysis of one leg. He had for some 
years been able to work only half the time and his infirmity was 
increasing. His family consisted of his wife, also of about 60 
years of age, a daughter and two sons, Manuel and John. 
Both these sons were of age. Manuel, after he was of age, while 
living at Waialua had contributed to his parents’ support $10 
per month, but having removed to Kahuku had stopped his 
contribution. Both the deceased son and John had given all 
their wages earned during their minority to their father and 
lived with him and ate at the family table. John’s contribution 
to his father had also ceased, and he had moved to Kahuku. The 
deceased’s contribution of his wages continued until his last 
illness and death. The sister is married and lives on another 
island. 

We must consider solely the legal obligations involved. Chil- 
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dren who are of age are not under legal obligations to support 
their parents, however strong the moral obligation to do so may 
be. But as the parent cannot compel his children who are of age 
to support him, their existence and ability cannot be considered 
as “means of support” within the rule of the society. 

It is in evidence that a fund had accumulated in this family 
which was deposited in the Postal Savings Bank in the name of 
the plaintiff. The president of the society who held office at 
the date of the death in question, says that after the death he 
had the pass book of plaintiff in his hands and assisted plaintiff 
to draw some money, and that the amount in bank was $11luu, 
perhaps a little more; that when he saw the book again about 
Christmas, 1892, there was $800 to plaintiff’s credit. Plain- 
tiffs contention is that the fund being mainly contributed by 
the children of the family is subject to their needs. Evidence 
was given that two amounts of $100 each were drawn from it 
to help two of the children from legal difficulties and that $300 
of it was taken out to buy a barber’s outfit which brought to 
the plaintiff $10 a month as rent. The exact amount remaining 
at the date of the death in question is not clearly shown. The 
legal ownership of the fund we hold was in the plaintiff and the 
drafts upon it for the extraordinary needs of members of the fam- 
ily were made with the consent of the plaintiff. No child of his 
could, so far as the evidence goes, sustain an action for any part 
of it. How much remained and whether what remained we 
should hold to be “means of support” are questions of fact not 
easy to decide. The pass book was not produced. Counsel for 
defense urge that it was incumbent upon plaintiff to produce 
it and that its absence is a suspicious circumstance. Counsel for 
plaintiff urge that it would have been produced if it had been 
asked for by defendant. Plaintiff says it was at home, and 
would sustain his testimony that “the most money he had in the 
bank was $800 about three years ago,” and that “the balance 
is now (the time of the trial) not quite $200.” He also says 
that he had $800 in the bank at the time of his son’s death. 
If we assume $800 to be the means of support relied upon by 
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defendant to take plaintiff out of the rule as to the benefit, is 
this sufficient to support plaintiff and his wife? We assume 
here that the support of plaintiff included the support of his 
wife, he being under legal obligation to maintain her. This sum 
placed at interest on safe security at 8 per cent. per annum 
would yield only $64 per year, whereas while in Honolulu 
plaintiff testifies his maintenance cost $8 a month or $96 per 
year. Doubling this for his wife’s support it is clear that interest 
alone would not be “means of support.” “Other means of sup- 
port” in the connection used in the rule means “adequate means 
of support.” But if the corpus of this fund of $800 should 
be drawn upon for the support of plaintiff and wife, it depends 
upon the length of their lives whether it can be considered ade- 
quate. It might last eight years if not invested at a greater 
rate than given by the Savings Bank. This pair might live 
longer and then be in absolute poverty, the fund being ex- 
hausted. If invested at a very large rate the security would 
likely be weak and the fund might be lost altogether. It is a 
close question whether the plaintiff has shown himself to be 
within the class mentioned in the rule, to wit, a father upon 
the death of a son who had maintained him, being without other 
means of support. On the whole and taking into consideration 
that the judgment of the trial court, who had all the witnesses 
before it, found in favor of the plaintiff we do not feel author- 
ized to reverse the findings made and therefore disallow the 
appeal and affirm the decree made. 
P. Neumann, for plaintiff. 
Kinney & Ballou, for defendant. 


DISSENTING OPINION OF CIRCUIT JUDGE CARTER. 


I respectfully dissent from the conclusion of the majority 
that the father of the deceased was left “without other means 
of support.” The testimony most favorable to the plaintiff 
shows that at the death of his son he had eight hundred dollars 
($800.00) in the Postal Savings Bank. The burden was on 
the plaintiff to prove that he was entitled to the donation or 
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assessment, and in establishing this, testimony of the cost of 
living of himself and wife was proper, if not necessary. The 
only evidence of this fact was the plaintiffs testimony that he 
was maintaining himself in Honolulu, where he was temporarily 
living, for eight dollars ($8.00) a month. Considering the mode 
or manner of living of persons of their circumstances and sur- 
roundings, it cannot be said he was without “other means 
of support.” He had ample means of support for a number of 
years, just how many does not appear, but in all probability 
he had sufficient for the remainder of his life. 

Under the laws of the organization, upon the death of a mar- 
ried member the donation is payable to his widow. A single 
man is entitled to certain benefits in case of sickness, and upon 
his death his father or brothers of the deceased are entitled to 
the donation, provided it is proven that these persons were main- 
tained by the deceased, and were left without other means of 
support. This last condition, I think, the plaintiff failed to 
prove. 
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REPUBLIC OF HAWAII v. AH WONG. 


EXCEPTIONS From Circuit Court, First Crrcuit. 
SuBMITteD Juns 16, 1896. Decipep NovEMBER 25, 1896. 


Jupp, C.J., FREAR anD Wuitina, JJ. 


Chapter 32, Section 50, Laws of 1876, provides (among other tests) that 
the evidence of a minor, who is destitute of a knowledge of God 
and of any belief in religion or in a future state of rewards and 
punishments, shall not be received unless it shall be proved to the 
satisfaction of the court that such minor perfectly understands the 
purpose for which his testimony is repwried. 


Held, that the court, in overlooking this clause and failing to question 
the minor (a native Hawaiian girl of 5 years of age) to ascertain 
her capacity in this respect, did not comply with this provision of 
the statute, and that the competency of the minor as a witness was 
not proven. 


New trial granted. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was indicted, tried and convicted of the crime 
of rape on a girl of the age of 5 years, in the First Circuit 
Court, November term, 1895, and the case is brought to us on 
defendant’s bill of exceptions. 

The principal exception is to the competency of the prose- 
cuting witness, Aimoku, a girl of the age of five years. 

The authorities in the United States and England have re- 
peatedly sustained the competency of witnesses of five to seven 
years of age, and permitted them to make oath or affirm, 
although such witnesses could not be convicted of perjury, and 
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only in few instances has the discretion of the trial judge been 
reversed. A preliminary examination by the trial judge is 
necessary to ascertain the competency of the minor to give 
testimony. 

There is no precise age within which children are excluded 
from testifying. Their competency is to be determined, not by 
their age, but by the degree of their knowledge and under- 
standing. It is essential that they should possess sufficient in- 
telligence to receive just impressions of the facts respecting 
which they are examined, sufficient capacity to relate them 
correctly, and sufficient instruction to appreciate the nature 
and obligation of an oath. 


People v. Bernal, 10 Cal. 66. 
State of Virginia v. Mitchell, 19 Lawy. Rep. Ann. 605, 
and notes. 


The competency of a child of five years of age as a witness 
does not depend upon his years, but upon the capacity and in- 
telligence of the child, his appreciation of the difference be- 
tween truth and falsehood, as well as his duty to tell the former. 
The decision of this question rests primarily with the trial judge, 
who sees the proposed witness, notices his manner, his apparent 
possession or lack of intelligence, and may resort to any exam- 
ination which will tend to disclose his capacity and intelligence, 
as well as his understanding of the obligations of an oath. As 
many of these matters cannot be photographed into the record, 
the decision of the trial judge will not be disturbed on review 
unless, from that which is preserved, it is clear that it was erro- 
neous. These rules have been settled by many decisions, and 
there seems to be no dissent among the recent authorities. 

Wheeler v. U. 8., 159 U. S. 525, and cases cited. 
Com. v. Robinson (Mass. 1896), 43 N. E. 121. 

But, however, our statutes have provided the authority for 
receiving the evidence of minors, and the tests necessary to be 
applied to ascertain their competency. 

Chapter 32, Laws of 1876, Section 50 (Comp. Laws 
p. 875). 
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“On the trial of any issue joined, or of any matter or ques- 
tion, or any enquiry arising in any suit, action or proceeding 
in any court, or before any person having by law or by consent 
of parties, authority to hear, receive and examine evidence, it 
shall be lawful for such court or person to receive the evidence 
of any minor, notwithstanding he may be destitute of the 
knowledge of God and of any belief in religion or in any future 
state of rewards and punishments. Provided always, that the 
evidence of such minor shall be given upon his affirmation or 
declaration to tell the truth, the whole truth, and nothing but 
the truth, or in such other form as may be approved of and 
allowed by such court or person as first aforesaid and after he 
shall have been cautioned by such court or person that he will 
incur and will be liable to punishment if he do not tell the truth. 
Provided also, that no such evidence shall in any case be re- 
ceived unless it shall be proved to the satisfaction of such court 
or such person that such minor perfectly understands the nature 
and object of such declaration or affirmation aforesaid, and the 
purpose for which his testimony is required.” 

(Our attention has been called by Mr. Justice Frear to the 
omission in the statute (Sec. 50) as printed in the Comp. Laws, 
p. 375, of the following words: “as first aforesaid and after 
he shall have been cautioned by such court or person,” the same 
being italicised in the above quotation from Chap. 32, Sec. 50, 
Laws of 1876, to which chapter and section, in the future, 
reference should be specially made to avoid error and miscon- 
ception.) 

The trial judge through the court interpreter had a prelimi- 
nary examination of the young witness, the transcript of which 
is as follows: 

Preliminary examination of Aimoku (a native Hawaiian girl 
of five years of age) by the court— 

Q. Aimoku, where do you live? 


A. In Kamanuwai. 
Q. Where is your mother? 


POPObPOPOPOPOPOPOPOP 
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Out there. 

Have you any father? 

Yes, sir. 

Where is he? 

He has gone to Maui. 

Do you ever go to church? 

No. 

Does your mother ever go to church? 

No. 

Do you know whether your father goes to church or not? 
No. 

Do you know where Kaumakapili Church is? 

Yes, sir. 

Do you know where Kawaiahao Church is? 

Yes, sir. 

Where is Kawaiahao Church? 

It is near our place. 

Where is the Kaumakapili Church? 

Our place where we live is in back and Kaumakapili 


Church is outside our place. 


Q. Do you think it is wrong to tell a lie? 

A. It is not good. 

Q. Not good to tell a lie? 

A. Not good. 

Q. Do you think that you shall always tell the truth or not? 

A. Yes, sir. 

Q. If you should tell a lie what do you think would hap- 
pen to you? 

A. I don’t know. 

Q. Did you ever hear of God? 

A. Yes, sir. 

Q. Do you know whether or not he loves little children 
who tell a lie? 

A. No. 

Q. Do you know what he would do with them? 

A. No. 
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Q. Do you think he would love little children that didn’t 
tell the truth? 

A. Aole makemake. 

Q. If you were taken as a witness in this case, would you 
us derstand that you must tell the truth? 

A. Yes, sir. 

Mr. Robertson—I think it must be shown that the witness 
fully understands the nature and object of an oath; she has 
not done so yet. 

Q. Do you know when you come here whether or not you 
hold up your hand and say that you will tell the truth? 

A. Yes, sir. 

The Court—I shall allow the witness to be sworn. 


Mr. Robertson—I object to the witness being sworn in the 
case, because it is not shown that the witness understands the 
nature or object of an oath nor the purpose for which she is 
put on the witness stand. 

Objection overruled. Exception. 

The witness was sworn in the usual form of oath. 

I am of opinion that in this case no oath ought to lave heen 
administered, for in any case in order ‘hat an oath or aftirma- 
ticn may be efficient for the purpose, that is, binding on the 
constience of the witness, it is necessary that such witness 
should at least have some appreciation of its nature and obliga- 
tion, and such cannot be said of the witness Aimoku. 

Our statute specially provides that in these cases no such 
evidence shall in any case be received unless it shall be proved 
to the satisfaction of such court or such person that such minor 
perfectly understands the nature and object of such declaration 
or affirmation, and the purpose for which his testimony is re- 
quired. 

The trial judge apparently overlooked the last clause of this 
law, viz., perfectly understands * * * * “the purpose 
for which his testimony is required,” for I do not find from 
the statement of the preliminary examination of the witness 
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that there was any compliance with this requisite of the 
statute. 

On this ground the exceptions are sustained and a new trial 
ordered. The other exceptions are not necessary to be con- 
sidered. 

Attorney-General W. O. Smith, for prosecution. 

A. G. M. Robertson, for defendant. 


CONCURRING OPINION OF FREAR, J. 


I concur in the foregoing conclusion, though with much hesi- 
tation. Considering the extreme youth of the witness and the 
very important part her testimony played in the case, the 
gravity of the offense with which the accused was charged (the 
penalty being death or imprisonment for life), and the strenu- 
ous objections of counsel, as well as the express requirements 
of our statute and the decisions of courts elsewhere, liberal as 
they are in admitting testimony under somewhat similar cir- 
cumstances, it seems to me that the trial judge did not suf- 
ficiently comply with the provisions of the statute regarding the 
minor’s understanding of the nature and obligation of the oath 
that was administered and the purpose for which her testimony 
was required. 


DISSENTING OPINION OF CHIEF JUSTICE JUDD. 


I respectfully dissent. It seems to me that the trial court in 
examining a minor as to his competency to testify is not bound 
to formally put questions to a minor offered as a witness to which 
affirmative replies must be made that he “perfectly understands 
the nature and object of his declaration” (that he will tell the 
truth, &c.), “and the purpose for which his testimony is re- 
quired.” If from the demeanor of the minor, his general in- 
telligence—not his school education—and his sincerity, ‘as 
shown by his answers to the questions put to him, the examining 
court is satisfied that he is competent, the statute would be com- 
plied with, even though he was unable to define the “nature 
and object” of his declaration, and “the purpose for which his 
testimony is required.” 
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In the particular case before us, the child Aimoku had been 
examined presumably by the prosecution before the examination 
in the committing court, and again before that court, and this 
is an important circumstance taken with her answers and de- 
meanor, and satisfied the court that she understood the purpose 
for which her testimony was required, which means that she 
was to tell all she knew of what the defendant had done to her, 
in order that the court and jury might know the truth. This 
is what the statute*means. The statute does not require that 
a child of tender years shall be able to state the ingredients of 
the indictment, or the law alleged to be violated, or to say that 
the object of her testimony was to convict the accused or to 
vindicate the law—or, if called for the defense, that the object 
was to exculpate the defendant. Many adults would not be 
competent witnesses if the statute required such tests to be 
applied. 

The witness Aimoku substantially complied with the statute 
when she answered “yes” to the question, “If you were taken 
as a witness in this case would you understand that you would 
tell the truth?” and Keala also when she answered “yes” to 
the question, “If you are sworn here to tell the truth, would you 
tell the truth?” 

In the case before us the presiding judge and the jury were 
satisfied with the competency of the principal witnesses, Aimoku 
and Keala, both minors under seven years of age, and made due 
allowance for their extreme youth, their previous surround- 
ings, and I find nothing in their recorded testimony which would 
show them to be incompetent and unworthy of credit, or that 
their admission to testify was a gross abuse of discretion. The 
corpus delicti was proved to the satisfaction of the jury by 
independent testimony, and we are averse to setting aside the 
verdict arrived at by honest jurors where no error is manifest, 
though some might be better satisfied if the preliminary exam- 
ination of the infant witnesses had been more full. 

I do not touch upon the other matters of exception, as it is 
not necessary, a new trial having been ordered. 
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JAMES A. LOW, Administrator, v. JOHN M. HORNER. 


Exceptions From Crracuit Court, First CIRCUIT. 
SUBMITTED JUNE 26, 1896. DecipED NovemBer 30, 1896. 


Jupp, C.J., FREAR, J., AND Circurr Junar PERRY, IN PLACE 
oF WHITING, J., DISQUALIFIED. 


Although a judgment is assets, for the purpose of administration, 
where the record is, yet, if the judgment debtor removes to another 
jurisdiction, administration may be granted there also, and the 
administrator may theré maintain an action upon such judgment. 


OPINION OF THE COURT BY FREAR, J. 


This is an action by the plaintiff as Hawaiian administrator 
with the will annexed of the estate of Thomas Newell, deceased, 
upon a judgment recovered by the decedent in his life time 
against the defendant herein in the State of California, where the 
decedent was domiciled at the time of his death. The Circuit 
Court tried the case, jury waived, and rendered judgment for the 
plaintiff in the sum of $4,109.02 and interest thereon from the 
commencement of the action, and costs. The case comes here on 
defendant’s exceptions to the final decision of the trial court, 
and to all the findings of law and fact therein, and to the over- 
ruling of a demurrer which had been interposed. The over- 
ruling of the demurrer appears to have been correct, and the 
exception thereto has been practically abandoned in this court 
and need not be further considered. The only question raised 
under the exception to the final decision and the findings therein 
is whether the appointment of the plaintiff as administrator was 
void. 
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Defendant’s counsel contends that it affirmatively appears 
upon the face of the probate record that the only grounds, if 
any, upon which the court could or did exercise jurisdiction in 
the appointment of an administrator was the existence of the 
unsatisfied judgment obtained in California and the presence 
of the judgment debtor here; that, as matter of law, a judgment 
is assets for the purposes of administration only where the judg- 
ment record is, that is to say, in this case, in California; and 
that therefore the probate court here acted without jurisdiction 
and that the appointment was void. The trial court ruled that 
the appointment by the probate court could not be thus collater- 
ally attacked, and this is the ruling that is now claimed to be 
erroneous. 

Considering the state of the law upon the subject of col- 
lateral attack, and in view of the circumstances of this case, we 
prefer not to go into the question whether the ruling of the trial 
court was erroneous or not, but to concede to the defendant, for 
the purpose of argument, that it was erroneous; in other words, 
that the appointment of an administrator may be collaterally 
attacked for want of jurisdiction appearing upon the face of the 
record; also that that which is relied upon in this case as showing 
want of jurisdiction does appear upon the face of the record, 
and to base our decision upon the conclusion to which we have 
come, that that which is relied upon does not show want of 
jurisdiction. This is purely a question of law and one that may 
be decided by this court, although not passed upon by the trial 
court, in order to show that the ruling of the Circuit Court, if 
erroneous, was not prejudicial to the defendant. For if the sole 
ground upon which he sought to attack the probate decree was 
untenable he could not have been prejudiced by not being 
allowed to make the attack. The question is, whether admin- 
istration may be granted upon a judgment only where the record 
is, or may it also be granted where the judgment debtor is, if in 
a different jurisdiction from that where the record is? 

The American case most frequently cited on this question, 
Vaughn v. Barret, 5 Vt. 333, states the rule thus: “Judgments 
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are bona notabilia where the record is; specialties, where they 
are at the time of the creditor’s decease, and simple contracts 
where the debtor resides.” Cases, all English, are cited in sup- 
port of each of these propositions. The English case most gen- 
erally referred to for a statement of the rule, Att’y-Gen’l o 
Bouwens, 4 M. & W. 171, puts it thus: “As to the locality of 
many descriptions of effects, household and movable goods, for 
instance, there never could be any dispute; but to prevent con- 
flicting jurisdictions between different ordinaries, with respect 
to choses in action and titles to property, it was established as 
law that judgment debts were assets, for the purposes of juris- 
diction, where the judgment is recorded; leases, where the land 
lies; specialty debts, where the instrument happens to be; and 
simple contract debts, where the debtor resides at the time of the 
testator’s death.” 

This rule has been repeatedly stated in text books and de- 
cisions, but generally if not always in substantially the affirma- 
tive form above set forth; but on the doctrine of expressio unius 
est exclusio alterius, and since the object is to prevent conflicts 
of jurisdiction, it would seem to be a plain inference that the 
converse of the rule were also true, namely, that if administra- 
tion may be granted where the assets are as stated in the rule, 
it should not be granted anywhere else, as, for instance, where 
the debtor happens to be at the time, if in another jurisdiction, 
and, no doubt, this has very generally been considered a proper 
inference. And for this reason we feel that our grounds for 
arriving at a different conclusion should be set forth at greater 
length than would otherwise be necessary. 

It may be observed, in the first place, that the converse of the 
rule is not a necessary, although a natural, inference. In the 
second place, the rule itself is somewhat artificial and was 
adopted at an early date in England as a practical rule for avoid- 
ing conflicts of jurisdiction, and under such circumstances that 
a statement of the rule in the affirmative answered most practical 
purposes. There was Die or no occasion to consider its converse. 
But under recent conditions of greater freedom of movement 


534 NOVEMBER, 1896. 


in population and personal property, courts have been obliged 
to consider the converse of the rule in a number of cases, and 
have found that while the rule itself may be unobjectionable 
as far as it goes, its converse cannot be maintained without 
resulting either in a failure of justice or in a conflict with an- 
other and unquestioned rule of law, namely, that an admin- 
istrator cannot sue as such in a jurisdiction other than that in 
which he was appointed. The courts have therefore declined 
to follow the converse of the rule, whether in respect of simple 
contracts, specialties or judgments. 

Take, for instance, the case of simple contract debts. These, 
by the rule, “are assets where the debtor resides at the time of 
the testator’s death.” But suppose the debtor removes to another 
jurisdiction before administration has been obtained or suit 
brought in the jurisdiction in which he was when the decedent 
died. Then, if the converse of the rule is held, that is, if ad- 
ministration cannot be granted in the jurisdiction into which 
the debtor has removed, either the debt cannot be recovered 
because the debtor cannot be reached and justice must fail, or 
else the administrator appointed in the jurisdiction in which 
the debtor was at the time of the decedent’s death must be 
allowed to sue in the foreign jurisdiction into which the debtor 
has gone, without first obtaining letters there, and yet the 
authorities hold, even in the same breath in which they state 
the rule in question, that this cannot be done. See, for instance, 
Atty Gen’l v. Bouwens, supra. It is therefore held that ad- 
ministration may be granted and suit brought wherever the 
debtor may be at the time, even though in another jurisdiction 
than that in which he was at the time of the decedent’s death. 
Pinney v. McGregory, 102 Mass. 186. 

So in the case of specialties. These, by the rule, “are bona 
notabilia where they are at the time of the creditor’s decease.” 
But suppose the debtor resides at that time in, or subsequently 
removes to, another jurisdiction. Then, if the converse of the 
rule is held, the debtor cannot be reached and justice must 
fail. Cases of this kind, naturally, have not often come before 
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the courts. But Whyte v. Rose, 3 Ad. & Ell., N. S. 493, was 
just such a case. The decedent died in Nova Scotia, the spec- 
ialty was in Ireland and the debtor in England. An adminis- 
trator was appointed in England and brought suit there. The 
Court of Queen’s Bench, in which the action was brought, gave 
judgment for the defendant on the ground that the appoint- 
ment of the administrator in England was void for the reason 
that, as stated in the rule, the specialty was bona notabilia in 
Treland. But, on appeal, the Court of Exchequer Chamber 
reversed this judgment, and held that administration might 
be granted in England and suit be brought there where the 
debtor was, whether administration had been granted or not 
in Ireland where the specialty was, and that none of the former 
decisions were inconsistent with that view. This was the actual 
decision of the court in England where the rule originated and 
after elaborate argument by counsel on both sides upon numer- 
ous former cases bearing upon the subject. 

So in the case of judgments, which, by the rule “are bona 
notabilia where the record is.” It is obvious that the rule 
must be the same in respect of judgments as in respect of 
specialties, and, therefore, referring to Whyte v. Rose, supra, 
if administration may be granted and suit brought in England 
where the debtor is, upon a specialty in Ireland, so, referring 
to the case at bar, administration may be granted and suit 
brought in Hawaii where the debtor is, upon a judgment in 
California. The rule is arbitrary, and there is no more reason 
for holding to its converse in one case than in another. And the 
rule itself places specialties and judgments on the same footing, 
giving them a situs of their own apart from that of the debtor, 
apparently because from their solemnity they are regarded to 
some extent as. things visible. Cases of this kind upon judg- 
ments would be likely to be even more rare than similar cases 
upon specialties; but, so far as we know, when they have 
arisen they have been decided the same way. Emery v. 
Hildreth, 2 Gray 228, was a suit in Massachusetts by an ad- 
ministrator appointed there upon a judgment obtained by the 
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decedent during his lifetime in Missouri. The defendant denied 
the sufficiency of the appointment of the plaintiff as adminis- 
trator. The court held: “Such debt was estate to be adminis- 
tered within this state. * * * The probate court therefore 
had jurisdiction of the subject.” The precise question now 
involved was, however, not raised or argued by counsel, though 
passed on by the court and apparently raised by the pleadings, 
and it may be also that the court had in mind not this precise 
question at all, but only the question whether a debt as well 
as tangible property was sufficient to confer jurisdiction. “But 
in Swancy v. Scott, 9 Humph. (Tenn.) 327, the court held 
that in case a judgment was recovered in a foreign state and 
then the creditor died and the debtor removed to the state 
of the application, administration could be granted to recover 
the claim.” Note, 24 L. R. A. 687. See also page 684. Un- 
fortunately we have not access to the full report of this case 
and can state its substance only at second hand. It seems to 
have been the subject of discussion in a later case in the same 
state, but not overruled. Bigelow’s Overruled Cases, Supple- 
ment, 148. 

Thus we find that the converse of the rule has been deliber- 
ately rejected by the courts when called upon to actually de- 
cide the question, whether in respect of simple contract debts, 
specialties or judgments. And we know of no decision to the 
contrary. The cases cited contra, whatever may be the first 
impression, will be found on careful examination to have turned 
on some other question. For instance, in Adams v. Savage, 
2 Ld. Raym. 855, the court decided merely that an adminis- 
trator appointed by the Archdeacon of Dorset could not main- 
tain scire facias upon a judgment in the Court of King’s 
Bench, on the ground that the appointment was void as to that 
judgment, in other words, that an administrator could not sue 
upon a judgment and in a court outside of the jurisdiction 
in which he was appointed. So in Vaughn v. Barret, supra, 
the court actually decided merely that an administrator ap- 
pointed in New York could not sue an inhabitant of Vermont 
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in Vermont, upon a Vermont judgment, and that therefore 
(in the opinion of the court) a voluntary payment to the New 
York administrator would not bar a subsequent action in Ver- 
mont by the Vermont administrator. 

If the converse of the rule were true, then, as above stated, 
in order to prevent a failure of justice, an administrator ap- 
pointed where the property is assets as stated in the rule, 
should be allowed to bring suit in any other jurisdiction where 
the debtor is, without first obtaining administration there, just 
as he could if he were in possession of a negotiable note belong- 
ing to the estate and payable to bearer, or as he could if he 
had already obtained judgment in the jurisdiction of his ap- 
pointment, for then he could sue as owner of the chose in action 
and not merely in his representative capacity. For instance, 
in the case at bar, if administration could not be granted in 
Hawaii, where the debtor is, then an administrator appointed 
in California where the record is, ought to be allowed to sue 
here, for otherwise suit could not be brought at all and the 
debt could not be collected. But, as we have seen, all the 
authorities hold that an administrator cannot sue as such out- 
side of the jurisdiction of his appointment. See cases, supra. 
In Huthwaite v. Phaire, 1 Man. & Gr. 159, and in Whyte v. 
Rose, supra, in the Queen’s Bench, the courts saw that the 
converse of the rule, if held, logically required that suit should 
be allowed to be so brought, and they apparently thought that 
the converse was true and that suit could be so brought, but 
the question was not actually decided in either case, and in the 
latter case on appeal to the Exchequer Chamber, the court, as 
we have seen, reversed the judgment of the Queen’s Bench, and, 
in doing so, said that suit could not be so brought, and the 
same Chief Justice (Tindal) who delivered the opinion of the 
court in Huthwaite v. Phaire, said in substance that that 
opinion should not be taken beyond the question actually before 
the court. See pp. 501, 504. 

It may be argued that a failure of justice would not neces- 
sarily result from holding that an administrator can be appointed 
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only in the jurisdiction where the record is, even though the 
debtor might be in another jurisdiction where suit could not 
be brought by such administrator, for the reason that the judg- 
ment could be assigned by the administrator appointed where 
the record is, and then suit be brought by the assignee in the 
foreign jurisdiction. This course has been pursued in some 
cases. Low v. Burrows, 12 Cal. 181, see also Lewis v. Adams, 
70 Cal. 408; Peterson v. Chemical Bank, 32 N. Y. 21, ap- 
proved in Johnson v. Wallis, 112 N. Y. 230. But a right can 
hardly be said to have an adequate remedy in contemplation 
of law if it cannot be itself enforced by its owner, but can be 
realized on only by a sale, and what if, as would often be the 
case, it could not be sold under the circumstances except at a 
great sacrifice, or if it were non-negotiable and the debtor were 
in a jurisdiction in which the assignee could not sue except in 
the name of the assignor? 

The question of real difficulty that generally arises is whether 
the debtor may be compelled to pay the debt more than once, 
in case he is sued in different jurisdictions into which he may 
go, or in case he voluntarily pavs in one jurisdiction, and is 
afterwards sued in another. For instance, if the debtor in this 
case were obliged to pay the judgment at the suit of an adminis- 
trator appointed here and should afterwards go to California, 
could he be obliged to pav the judgment a second time at 
the suit of an administrator appointed there? The solution 
of this question would seem to be to hold, not that a debtor 
cannot be sued where found though in a jurisdiction other 
than that where the record is or where the specialty or debtor 
by simple contract was at the time of the decedent’s death and so 
deny justice to the other party, bnt to hold that a payment once 
made, at least if made under compulsion by suit, and perhaps if 
made voluntarily wherever he could be so compelled by suit, is a 
good defense to a suit anvwhere else, and so do justice to both 
parties. Westlake’s Private International Law, Secs. 296-299. 
Some courts go even further and hold that a voluntary payment 
to the domiciliary administrator by a debtor in another juris- 
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diction, is a good defense, if there are no creditors of the 
decedent in that jurisdiction. Wilkins v. Ellett, 9 Wall. 740. 
Other courts go still further and: hold that even if there are 
creditors in such jurisdiction, such payment is a good defense, 
if made before the appropriate proceedings have been taken 
there by such creditors in order to realize on the debt. Marcy 
v. Marcy, 32 Conn. 308, criticizing Vaughn v. Barret, supra. 

We therefore hold in order to prevent either a failure of 
justice or a conflict with the rule that an administrator cannot 
sue outside of the jurisdiction of his appointment, and in ac- 
cordance with the actual decisions as distinguished from dicta 
and natural but not necessary inferences, that the Hawaiian 
probate court had jurisdiction to appoint the administrator 
in this case and that such appointment is valid. 

Assuming therefore, but not deciding, that the trial court 
erred in ruling that the probate decree could not be collaterally 
attacked for want of jurisdiction, if any, appearing upon the face 
of the record, the defendant was not prejudiced thereby, for no 
such want of jurisdiction appears. 

The exceptions are overruled. 

Paul Neumann and A. K. Hartwell, for plaintiff. 

Kinney & Ballou, for defendant. 
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D. DAYTON, Administrator of the Estate of N. PERRY, 
deceased, v. C. L. HOPKINS and W. LARSEN. 


Exceptions FROM Circuit Covrr, First Circuit. 
SUBMITTED SEPT. 22, 1896. Decipep Dec. 2, 1896. 


Jupp, C.J., Freak anb Wuitine, JJ. 


In a declaration the note sued upon was made a part of the declaration 
and a copy attached. It appears from the note that one A. P. P. had 
signed it, but he was not joined as a party with the other joint 
makers. A demurrer for “variance” between the declaration and 
the note was properly overruled. 


Failure to allege in the declaration the death of a joint maker of a 
promissory note who was not made a defendant may be cured by 


verdict, and is not a proper subject of a motion in arrest of judg- 
ment. 


Quaere, whether a special demurrer or a plea in abatement would lie 
where non-joinder of one of the joint makers of the note appears 
on the face of the declaration, and it does not appear whether 
such maker is alive or dead. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action of assumpsit on a promissory note, brought 
by D. Dayton, administrator of the estate of Narcisse Perry, 
deceased, against C. L. Hopkins and W. Larsen. The note de- 
clared upon is made a part of the declaration and a copy of it 
is attached thereto. It is as follows: 
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“$2000. Honolulu, H. I., April 12, 1890. 


For value received we jointly and severally promise to pay to 
Narcisse Perry or order, in one year from date, the sum of 
Two Thousand Dollars, with interest payable semi-annually at 
the rate of eight per cent. 

A. P. Peterson, 
C. L. HOPKINS, 
W. Larsen.” 


Certain payments are indorsed. 


The defendant Larsen demurred on the ground of a variance 
between the declaration and the note sued upon. This was 
overruled and the case was tried by the Circuit Court, First 
Circuit, jury waived, and judgment ordered for the plaintiff. 
Defendant Larsen then moved in arrest of judgment on the 
ground that it appears on the face of the declaration that the 
note sued upon was jointly and severally executed by defendant 
W. Larsen, C. L. Hopkins and one A. P. Peterson, whereas the 
plaintiff declared against said Larsen and Hopkins only, not 
joining said Peterson as defendant nor declaring against him, 
and not alleging him to be dead or beyond the jurisdiction of 
the court. This motion was overruled and defendant Larsen 
excepted. 

Our statute, Sec. 1105, Civil Code, Comp. Laws, p. 322, re- 
quires "all the joint and several or joint makers of a promissory 
note” to be joined in a civil action. 

In the case before us it appears on the face of the declaration 
that one A. P. Peterson was one of the joint and several makers 
of the note declared upon, but he is not mentioned in the de- 
claration, nor is there any excuse or suggestion in the declaration 
why he was not joined. It is a general and familiar principle 
of the common law that where three or more persons execute a 
promissory note, who contract jointly and severally, they may be 
sued severally in separate actions, or all jointly in one action. 
But the creditor cannot sue two and omit the others, for in such - 
case they are not sued either jointly or severally, as they prom- 
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ised. In the case before us the defendants sought to be held 
upon their joint obligation. 

Counsel for plaintiff contend that non-joinder of a necessary 
party should be taken advantage of by a plea in abatement, and 
this would give the plaintiff a better writ by disclosing the names 
of parties who ought to be joined. And if this plea is not made 
it will be considered as waived. This is good law if the declara- 
tion does not disclose the absence of a proper party. But where 
on the face of the declaration it appears that a person not made 
defendant was a joint contractor with those who are defendants 
in the suit, there being no averment of any reason why such 
person is not joined, whether the non-joinder may be taken 
advantage of by special demurrer or by plea in abatement, it 
is not necessary here to decide. The better practice would be 
to aver the death of Peterson. 

But in this case the defendant Larsen did not demur on the 
ground that it appeared on the declaration that Peterson had 
signed the note and was not made a party, but merely that there 
was a variance between the declaration and the note sued upon. 
But as the note is made a part of the declaration, the declaration 
must be read as if the note was incorporated in it, and there can 
be no “variance” between one part of the declaration and an- 
other. The demurrer was properly overruled. 

Having gone to trial, the verdict, authorizing judgment 
against Larsen and Hopkins alone, has cured the defect. There 
is some authority apparently in favor of holding that a defect 
of this character may be reached by a motion in arrest, notably 
Gilman v. Rives, 10 Pet. 298. But a distinction is drawn in 
that case that where the declaration is to recover upon 
judgments, recognizances and other matters of record, and the 
defect of non-joinder is apparent on such record, a motion in 
arrest of judgment would be good. 

Exceptions overruled. 

Magoon & Edings, for plaintiff. 

A. 8. Humphreys, for defendant. 
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ELIZABETH K. BOOTH and C. W. BOOTH, her husband, 
v. VITO N. BAKER and ELIZA K. BAKER. 


Questions RESERVED BY CIRCUIT JUDGE, First Circuit. 
SUBMITTED SEPT. 24, 1896. Decipep Dec. 15, 1896. 


Jupp, C.J., Frear ann Wuite, JJ. 


A devise to E. of the benefits of the testatrix’s property during her 
(E.’s) life, and that E. is not to dispose of the property to any one, 
and if E. should have a child then the property shall go to such 
child: 


Held, to be a devise to E. for life with a contingent remainder to her 
children. 


After the testatrix’s death E. married and had a child, who died: Held, 
on the birth of the child the contingent remainder became vested, 
and on the child’s death it went to the heirs, who are by the statute 
its father and mother, as tenants in common. 

The second article in the will reads: “If E. should die without children 
or descendants, then all my property shall descend to V. N. and 
E. K., the younger sisters of E.” 

Held, the remainder was not to the first born child of E., and nothing 
in the will appears to show that the intention of the testatrix was 
not to include all the children of E. that might be born. The 
remainder is subject to open and let in such after born children. 


The limitation over to V. N. and E. K. was defeated by the birth of 
Big child. 


No estate in perpetuity or estate tail is created in E. by this will. 


OPINION OF THE COURT BY JUDD, C.J. 


The testatrix, Malie Kahai, died on the 15th August, 1894, 
having made a will the previous year by which she devised 
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and bequeathed all her property, real and personal, to her 
beloved niece, Elizabeth Kahalelaukoa Baker, as an estate 
descendible to her children and her descendants in a direct 
line, Elizabeth to receive $30 a month during her minority and 
“on attaining her majority to have all the benefits of the land 
during her lifetime, but she is not to dispose of any of the real 
or personal property to any one, and if she should have a child 
during her lifetime then all my property, real and personal, 
shall go to such child.” 

“Tf Elizabeth should die without children or descendants, 
then all my property shall descend to Vito N. Baker and Eliza 
K. Baker, the younger sisters of the said Elizabeth.” Some 
specific bequests and the nomination of an executor follow. 

Elizabeth married C. W. Booth on the 31st December, 1894, 
and a child was born to them on the 14th October, 1895, which 
lived but one day and deceased. On a bill for a construction of 
the will, Circuit Judge Perry of the First Circuit Court, re- 
served the following questions of law: 


“i. What estate, legal or equitable, has Elizabeth K. Booth, 
nee Baker, in the property, real and personal, devised and 
bequeathed under the will of Malie Kahai, the said Elizabeth 
K. Booth having attained majority, married and had issue of 
the said marriage now deceased? 

2. What estate, legal or equitable, vested or contingent, 
have the defendants, or either of them, in the said property 
under the said circumstances? 

3. Was an estate in perpetuity created in said real estate by 
the will of Malie Kahai, and if so was its effect to vest the 
estate absolutely in Elizabeth K. Booth? 

4. If Elizabeth K. Booth has an estate tail in said real 
property can she bar her entail by a proper deed made for that 
purpose? 

5. Under clause second of Malie Kahai’s will can any title 
in the real estate vest in any child or descendants of Elizabeth 
K. Booth until the decease of the said Elizabeth K. Booth?” 


BOOTH v. BAKER. 545 


Our construction of the will is as follows: 

Bearing in mind that the intention of the testatrix must 
govern (Thurston v. Allen, 8 Haw. 401), we find that an 
estate for life in the real and personal estate was created in 
Elizabeth. The language used is inartificial, but the expres- 
sion that Elizabeth is to have “all the benefits of the land dur- 
ing her lifetime and is not to dispose of any of the real or 
personal estate” sufficiently conveys the testatrix’s intention 
to create only a life estate in Elizabeth. Where would the 
property go upon the termination of the life estate? The will 
says if Elizabeth should have a child the property, real and 
personal, shall go to such child. No child of Elizabeth was 
in esse at the time of the death of the testatrix. The unborn 
child or children of Elizabeth have then a contingent remain- 
der in fee in the estate. 2 Wash. R. P. p. 541 (4th Ed.) 
But the contingent remainder became a vested one in the 
child as soon as it was born. The vested remainder here is one 
of inheritance and on the death of the child it passed to its 
heirs who are by our statute of descent, its father and mother 
(the plaintiffs) as tenants in common. 

But the will does not limit the remainder to the first born 
child. In the second article of the will, the limitation over to 
the defendants is only to take effect at the death of the life 
tenant without “children or descendants.” This contemplates 
that the remainder is to be in such children as might thereafter 
be born to Elizabeth. 

The birth of Elizabeth’s child defeated the limitation over 
to the sisters of Elizabeth, defendants. But there may be other 
children born of Elizabeth. There is nothing in the will to 
show that the testatrix did not mean to include all the children 
of Elizabeth. Doe v. Perryn, 3 T. R. 484, isin point. In this 
case the will in effect left the estate to Dorothy for life and then 
to her children and heirs forever, with limitations over, Dor- 
othy had no child at the death of the devisor and her children 
were born thereafter. Ashhurst, J., said, p. 493, “Wherever 
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a fee is created by positive words in a will, it can only be 
defeated by subsequent words equally plain or by necessary 
implications. The operation of this will is that the limitation 
to Dorothy’s children was contingent till they were born; but it 
became vested on the birth of the first child, subject, however, 
to be diminished in quantity as other children of Dorothy 
should be born. And on the birth of the first child, the sub- 
sequent limitations were defeated. In Right v. Creber, 5 
B. & C. 866, the estate was devised to the testator’s daughter 
Joan for life and from and after her death to the heirs of the 
body of Joan, share and share alike, their heirs and assigns 
forever. Joan had one child, Richard, at the death of the tes- 
tator, but had eleven more thereafter. The court held that 
in this will “heirs of the body” would mean “children” and 
would comprehend grandchildren, and that Richard took a 
vested remainder, subject to open and let in the children sub- 
sequently born, and the remainder was not limited to those 
who were living at the determination of the life estate of Joan. 
See also Doe v. Considine, 6 Wall. 477; Carver v. Jackson, 4 
Pet. 90; Adams v. Ross, 30 N. J. L. 513. 

The estate of Elizabeth K. Booth in the property is one for 
life, and the remainder is in her and her husband as tenants in 
common, subject to open to let in other children of Elizabeth 
that may be born hereafter. 

Our answer to the second question is that the defendants 
have no interest in the property, for the birth of Elizabeth’s 
child defeated the limitation to them. 

The third and fourth questions we answer together. No 
estate in perpetuity is created in Elizabeth in the property by 
the will of Malie Kahai and Elizabeth does not have an estate 
tail in the property. 

The fifth question is answered by our reply to the first. 

We wish to observe that there is no authority, statutory or 
otherwise, for the reservation of questions to this court by a 
Circuit Judge sitting in equity at chambers. The proper course 
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would be to obtain a decree from the judge and appeal. But 
as this power of reservation seems to have been assumed by the 
parties to exist we have not thought it advisable to dismiss the 
case on that ground but have considered the question involved. 
We shall not consider ourselves bound by our action in this 
case as a precedent. 

Magoon & Edings, and Kinney & Ballou, for plaintiffs. 

C. Creighton, guardian ad litem, for minor defendants, 
contra. 


FRANK P. HEMEN v. LYDIA K. KAMAKATA. 
Questions RESERVED BY CIRCUIT JUDGE, First Circuit. 
BuBMITTED JUNE 18, 1896. Decipep DrecEMBER 15, 1896, 


Jupp, C.J., Frear anp Wura, JJ. 


A testator devised certain lands to his wife, son and several daughters 
respectively, with a proviso that “if perchance any of my heirs 
mentioned above shal! die without a child (this however does not 
apply to my wife), no part of his or her share mentioned in this 
document shall pass if he or she wills it away to another, but it 
shall descend to his or her brother or sisters shown by this docu- 
ment, and their descendants, and shall be divided equally according 
to their respective rights.” Other parts of the will referring to 
these devises in a general way are set forth in the opinion of the 
court. One of the daughters, L., survived the testator, married 
and had a child; this child married and also had a child, and then 
died; this last mentioned child afterwards died. L. conveyed to 
H. in fee simple a part of the land devised to her. Held: 


1. The indefinite devise to L., even if presumed, as at common law, to 
carry an estate for life only, is shown by the context to carry an 
state in fee simple—defeasible by the proviso upon death without 
a child. 
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2. The words “die without a child” refer to death at any time, not 
merely to death within the lifetime of the testator, and, therefore, 
L. did not take an indefeasible estate merely by her surviving the 
testator; in other words, the devise over was not by way of sub- 
stitution. 


. The clause against willing does not imply a power to convey. It was 
not intended as a partial restraint upon the power of alienation, 
inconsistent with the devise of the fee, but as explaining to some 
extent the clause with which it is coupled, that is, the devise over. 


co 


4. The word “descend” is used in the sense of “go” or “pass”? by will, 
not in the sense of ‘‘descend by law.” 


5. The words “without a child,” even if presumed, as at common law, 
to mean an indefinite failure of issue, are shown by the context 
to mean a definite failure of issue, and, therefore L.’s fee simple 
would not be cut down to an estate tail, even if estates tail existed 
in this country. 


6. The words “without a child” in this case mean “without a child 
born,” that is, “without having had a child,” not “without a child 
then living or surviving,” and, therefore, L.’s estate became in- 
defeasible upon the birth of her child, although the child after- 
wards died during Lie tifetime. 

7. An indefeasible fee simple therefore passed by L.’s deed to H. 


OPINION OF THE COURT BY FREAR, J. 


This is an action for breach of covenants of seisin, and of 
right to sell and convey in fee simple, contained in a deed made 
November 24, 1894, by the defendant to the plaintiff, of a 
portion of the land described as Lot 1, R. P. 1741, LO A. 
734, to Jona Piikoi. It is alleged that the defendant was not 
seized, and had no right to sell and convey, in fee simple, because 
she had only a life estate or at most an estate tail, under the 
will of her father, said Jona Piikoi. The main question at issue, 
raised by demurrer, is, what estate did the defendant take under 
her father’s will, a copy of which is made a part of the declar- 
ation? 

The will is in the Hawaiian language and the following are 
translations of such portions as are material to the case: “My 
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property shall be divided among my heirs as follows:” Then 
follow five articles in which certain real and personal property 
is devised and bequeathed to the testator’s wife, his son, each 
of his two daughters, one of whom is the defendant, and his 
foster-daughter, respectively. These articles are framed in 
much the same way. The one devising the land in question to 
the defendant reads thus: “8rd.—To my daughter, Lydia 
Kekahili, the house-lot at Peleula, Kuleana 734, Apana 1, 
Royal Patent 1741, based upon award of the Land Commission, 
and the Ili Aina at Kaneohe, O., Mikiola by name, and one 
carriage, and the two driving horses, Pakula and Laepuu by 
name, and the three riding horses, Keoni, Hikaka, and Kikala- 
noha by name.” After these devises and bequests the testator 
continues: “6th.—Since I have divided as in the words above 
all the property among my heirs, therefore the things upon the 
land of each of them, and the houses thereon, and the other 
things appertaining to the property divided, in order that no 
one shall be embarrassed, these things shall go with the things 
belonging to them according to their shares, if not given to 
another by this document.” The 7th article is immaterial. The 
article which has principally given rise to this controversy is: 
“8th.—Here also is this, if perchance any of my heirs men- 
tioned above shall die without a child (this however does not 
apply to my wife) no part of his or her share mentioned in this 
document shall pass if he or she wills it away to another; but 
it shall descend to his or her brother or sisters shown by this 
document, and their descendants, and shall be divided equally 
according to their respective rights.” The will contains three 
other articles providing respectively for the guardianship of 
the daughters during their minority, the disposition of the resi- 
due, if any, of the estate, and the nomination of executors. 

It is alleged in the declaration that the defendant survived 
the testator and married and had lawful issue, a son; that this 
son married and had lawful issue, a son, and then died; and that 
thereafter this last mentioned son also died, leaving his mother 
surviving him and now living. 


550 DECEMBER, 1896. 
The case comes here on the following questions reserved by 
the Circuit Judge: 


1. What interest did Lydia K. Kamakaia, nee Piikoi, take 
in the real estate devised to her by the will of her father, Jona 
Piikoi? f 

2. What estate has the said Lydia K. Kamakaia now in 
the said lands under the circumstances set forth in the pleadings? 

3. Was an estate in perpetuity created in said real estate by 
said will, and, if so, was its effect to vest the legal estate abso- 
lutely in Lydia K. Kamakaia? 

4. Is the fee simple title in said land vested in Frank P. 
Hemen by the deed of Lydia K. Kamakaia, filed in this case? 

5. In case the said property is vested in Lydia K. Kamakaia 
in estate tail, can she bar the entail by a proper deed for that 
purpose? 

6. If the estate of Lydia K. Kamakaia is one for life only 
in whom will the same vest upon her death? 


The plaintiff contends that the estate devised to the defendant 
by the 3rd article of the will is an estate for life only, since the 
devise is simply to her, without words of inheritance; that at 
common law this life estate would be enlarged to an estate tail 
by the limitation over in the 8th article in case of her death 
without a child, that is, as contended, without issue, because 
these words imply that the child or issue, if any, should take 
the remainder, and the rule in Shelley’s Case unites the life es- 
tate and the remainder into an estate tail in the first taker; but 
that since the rule in Shelley’s Case is not law here (Thurston v. 
Allen, 8 Haw. 392) the estates remain separate, that is, a life es- 
tate in the first taker with remainder in fee in the child or issue, 
and that, if, as he contends, the words “without a child” mean 
an indefinite failure or extinction of issue at any time, however 
remote, the devise over is an executory devise void for remote- 
ness; or, if the 3rd article confers a fee simple, the 8th cuts it 
down to a fee tail, because it implies that the inheritance was 
intended to be restricted to the heirs of the body, and that in such 
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case the entail could not be barred by a conveyance in fee by the 
first taker even after the birth of a child, because this is 
prohibited by the statute de donis, passed in the reign of Ed- 
ward I., which, it is contended, is a part of the common law 
in force here. 

The defendant contends that the words “die without a child” 
in the 8th article mean “die without a child during the lifetime 
of the testator,” in other words, that the devise over is merely 
by way of substitution in case the defendant should die without 
a child before the testator died, and that, since she survived 
the testator, she took an indefeasible fee; or that, if the words 
“die without a child” mean “die at any time without a child, 
so as to make the estate defeasible in case the defendant should 
survive the testator and afterwards die without a child, her 
estate became indefeasible upon her surviving and having a 
child, although the child afterwards died in her lifetime; or, if 
the fee simple was cut down to an estate tail, that by the com- 
mon law prior to the statute de donis, the entail could be barred 
after the birth of a child by a conveyance in fee by the first 
taker, or, that this can be done here even if the statute de donis 
is considered a part of the common law, the deed taking the 
place of the antiquated fine or common recovery; also, that an 
unrestricted power to convey is implied by the restriction on the 
power to will. 

We are of the opinion that the estate devised by the third 
paragraph is an estate in fee simple. It is everywhere held 
that words of inheritance are not necessary in a will to carry the 
fee. An indefinite devise, such as the one in question, may be 
either for life or in fee. It would naturally be understood to 
be in fee, for according to popular notion the gift of a thing 
carries all the interest in it and not merely a life interest. At 
common law, however, such a devise was presumed to be for 
life, but this presumption grew up under conditions no longer 
existing and has been generally recognized as technical and 
subversive of the actual intention of the testator in most cases. 
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Tt has, accordingly, been abrogated by statute in England and 
most of the United States, where now the presumption is in 
favor of a fee. Even at common law courts were always quick 
to seize upon other expressions in a will to overcome the pre- 
sumption and carry out the real intention of the testator. We 
find ample in the will before us to rebut such presumption, if 
made. It is well settled that the word “estate” carries the fee, 
in the absence of an intention shown to the contrary, and that 
the word “property” is equivalent to “estate.” In the present 
case, the testator begins: “My property (kuu mau waiwai) shall 
be divided among my heirs as follows,” and in the 6th article 
he speaks as having divided “all the property (na waiwai a pau) 
among my heirs,” and in the 10th article, “all other property of 
mine (na waiwai e ae oul if any * * * shall be divided equally 
among my heirs and my wife.” In Kahanaiki v. Kohala Sugar 
Co., 6 Haw. 694, similar words (kou waiwai) were held to 
carry a fee simple. The word translated “heirs” (hooilina), 
found all through the will, though not strictly synonymous 
with the English word “heirs,” would also seem to indicate, 
though slightly, that more than a life estate was intended. The 
words “other property, if any” in the 10th article, and the fact 
that in this article the residue, if any, is given to the same per- 
sons to whom the specific devises are made, also show an intention 
that the specific devises should carry the whole estate in the 
lands so devised. The testator would hardly have made specific 
devises for life and then devise the remainder, if any, as a part 
of the residue, if any, to the same persons. Again, in the 8th 
article, the exception of the wife implies that she had been given 
the fee, that is, that no restriction was intended to be laid upon 
her power of alienation, and therefore, since the specific devises 
to the children were made in language similar to that to the wife 
in the first part of the will, that the children also had been given 
the fee and that they might freely dispose of it except in so far 
as restricted by this article. 

Having decided that the 3rd article was intended to carry a 
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fee simple, the next question is, how is this affected by the 
8th article? And first, do the words “die without a child” mean 
“die without a child during the testator’s lifetime,” so as to give 
an indefeasible fee simple to the devisee in case she should 
survive the testator, with a devise over only by way of sub- 
situation in case she should die without a child in the lifetime 
of the testator? In our opinion, the testator meant “die at any 
time,” not “within his lifetime.” This is the natural meaning 
of the words “if any of my heirs shall die” without other words 
limiting the death to a particular period. It is true that at com- 
mon law, if the words were simply “if any of my heirs shall die” 
and the words “without a child” were not added, the word “die” 
would in the absence of any other words indicating a different 
intention, be construed to mean “die within the testator’s life- 
time,” but this would be only in order to avoid imputing to the 
testator the absurdity of making the devise over contingent upon 
an event that was sure to happen, since every one is sure to die 
sooner or later, but may or may not die within the testator’s 
lifetime. But where the contingency of death is coupled with 
another contingency, as “without a child,” there is no necessity 
for restricting the natural meaning of the words, for “death 
without a child” may or may not happen, whether in the lifetime 
of the testator or afterwards. And so by the common law the 
words “die without a child” or equivalent words, are held not 
to be restricted to death within the testator’s lifetime. In this 
particular case, this construction is rendered necessary by the 
restriction against the devisee’s willing the property away in case 
of her death without a child, for, why should she be prohibited 
from willing it away in case of her death without a child during 
the testator’s' lifetime, since she could not will it away during 
that period in any event, because she would not become entitled 
until after the testator’s death. Indeed the testator probably 
contemplated the death of the devisee without a child as likely 
to occur, if at all, only after his own death, for at the date of 
the will the devisee was an unmarried minor and he himself 
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was apparently conscious that he was near his end, for he recites 
in the will that he was weak of body and he died shortly after- 
wards. We therefore hold that the words “die without a child” 
are not restricted to death during the testator’s lifetime, and 
consequently that the defendant did not take an indefeasible 
fee merely because she survived the testator, and that the 
devise over was not intended to be merely by way of substitution. 

We may add here that the restraint in the 8th article against 
willing does not imply a power to convey. This clause was 
evidently intended, not as a partial restraint upon alienation 
inconsistent with the devise of the fee, in which case it would 
be void, but as explanatory of the clause with which it is 
coupled, namely, the clause creating the devise over. The two 
clauses must be read together and as expressing together the 
intention that upon the death of the first devisee without a 
child her estate should determine and the fee should then go 
to her brother and sisters. Also the word “descend” (ili) in the 
devise over is not used in the sense of “descend by law” but 
in the sense of “pass” or “go” by will. 

Having now decided that the defendant did not take an 
indefeasible fee simple merely because she survived the tes- 
tator, the next question is, whether the 8th article left the 
devise a defeasible fee simple, with an executory devise over, 
or cut down the fee simple to an estate tail, with a remainder 
over. The solution of this question depends in part upon 
whether the words “without a child” mean a definite failure 
of issue, that is, a failure of the devisee’s issue during her 
lifetime or at her death, or an indefinite failure of issue, that is, 
a failure or extinction of her issue, that is, lineal descendants, at 
any time, whether during her life,at her death,or at any time af- 
terwards. The state of the law upon this subject is very much as 
it is upon the subject of an indefinite devise above considered. 
The words “without issue” may mean a definite or an indefinite 
failure of issue. In a case like the present they would naturally 
be taken to mean a definite failure, for the popular idea cer- 
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tainly is that the words “without issue” in the phrase “die 
without issue” refer to the time of death. For, how could 
one now living die without issue say a thousand years from 
now? Itis a strained construction to hold that the words “if 
A die without issue” mean “if A die at one time and his issue 
become extinct long afterwards.” Nevertheless, at common 
law, not only was the word “child” presumed to be synonymous 
with “issue,” but the words “die without issue” were presumed 
to refer to an indefinite failure of issue. This presumption, 
like the presumption of a life estate in the case of an indefinite 
devise, grew up under conditions that no longer exist and was 
arbitrary and in most cases defeated the real intention of the 
testator. It has now been altered, to comply with the testator’s 
real intention, by statute in England and many of the United 
States, and by judicial decision in a number of other States 
But even at common law the courts held that the presumption 
might easily be overcome by other expressions in the will, and 
we find enough in the will before us to overcome such presump- 
tion, if made. It might be overcome more easily in the case 
of “children” than in the case of “issue,” and in the case of 
“a child” than in the case of “children.” The restraint against 
the devisee’s willing the property away in case of her death 
without issue coupled as it is with the devise over in such 
event, indicates that. the devise over is to take effect, if at all, 
at her death, for this, the restraining clause, refers to her 
personal act, namely, her willing away,—an act that could be 
performed, if at all, only in her lifetime and that could become 
effective, if at all, only at her death. The words are “ke 
kauoha aku oia,” that is, “if she wills away.” We may add 
that this is not the simple case of “a devise to A and her heirs, 
but, if A dies without issue, then over,” in which case the word 
“heirs” may mean either “heirs general” or “heirs of the body,” 
and is held to have been used in the latter sense by implication 
from the subsequent reference to “issue,” and thus to create 
an estate tail, but it is the case of an indefinite devise shown 
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by other parts of the will to have been intended as a fee simple 
with the power of alienation and other incidents of a fee simple 
except in case of death without issue. The clause against 
willing, while it does not imply a power to convey in case of 
death without issue, does imply both a power to convey and a 
power to will, as incidents of a fee simple estate, in case of death 
with issue. Since, therefore, the will as a whole shows an 
intention to confer a fee simple and the particular language 
in the 8th article shows that the words “without a child” in that 
article were intended to mean a definite failure of issue, we 
hold that that article does not cut down to a fee tail the fee 
simple devised in the 3rd article, in other words, that the tes- 
tator gave defendant a fee simple defeasible upon her death 
without issue, and an executory devise over in that event to her 
brother and sisters. 

The question remains, whether in view of the facts of this 
case, the fee simple is still defeasible or did it become indefea- 
sible by the birth of a child, notwithstanding the fact that the 
child died in the devisee’s lifetime? The solution of this ques- 
tion depends upon whether the words “without a child” mean 
“without a child then living or surviving” or “without a child 
born,” that is, “without having had a child.” The words are 
capable of either of these meanings. At first thought they 
might perhaps most naturally be taken in the first sense,—as 
descriptive of the status of the devisee at the particular time 
of the event (her death) with which they are associated. And 
yet they might also very naturally be taken, in the sense of 
“childless,”—as descriptive of her in a more general way as 
belonging to that class of persons who have not had children,— 
just as the word “unmarried” is held to more naturally refer 
to spinsters than to widows. There are several considerations 
which favor this construction. In the first place, the con- 
struction should be favored that would shorten the period dur- 
ing which the property would be tied up. If the estate should 
not become indefeasible, notwithstanding the birth of a child, 


HEMEN v. KAMAKATA. 557 


until the death of the devisee, as would be the case if the words 
in question mean “without a child then living,” the property 
would be tied up during the whole of the devisee’s life. Again, 
since, as we have found, the testator’s intention, in case the 
devisee should not die without a child, was not that the child 
should take the estate after the mothey but that the fee simple in 
the mother should be indefeasible, is it not probable that he in- 
tended the estate to become indefeasible in her as soon as she 
should attain the status of motherhood? Again, since nothing 
is given to the child, but everything to the first taker, to remain 
in her or go over upon the contingency of her dying with or 
without a child, and yet since the benefit of the child also was 
obviously in the testator’s mind, is it not reasonable to suppose 
that he meant to place the first taker in a position to make 
suitable provision for the child as soon as it should be born,— 
which provision might be required in the life of the parent as 
well as after her death? The consequence of holding that the 
estate would become indefeasible in the mother only upon the 
child’s surviving her, would be this; she would be without the 
power to make provision for the child during her lifetime 
except out of the income (for there would always be a possi- 
bility that the child might die first) and yet she would have 
the power, in case the child should survive her, to dispose of 
the whole property as she pleased without regard to the inter- 
ests of the child. Again, this daughter and her child, if any, 
were evidently the first objects of the testator’s bounty as to the 
property devised to her. There was no intention to give her 
only a life estate or to tie her hands as to this property except 
in case she should die without a child. He apparently had 
confidence that she would do what was best for her child, if 
any. He probably did not contemplate that the child might 
die before the parent. He did not attempt to provide for every 
contingency that might happen. And, suppose the child had 
grown up, married and had a child and then died, would the 
testator have desired the property to go over to the brother 
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and sisters of the devisee rather than that the devisee should 
have the whole estate so that she might make provision for her 
grandchild? Upon reasoning somewhat similar to the fore- 
going, the words “without having children” were construed as 
“not having had children” in Weakley v. Rugg, 7 T. R. 322, 


‘and Bell v. Phyn, 7 Ves. 453b. Some courts, it is true, draw 


a distinction between the phrases “without a child or children” 
and “without having a child or children,” but it is questionable 
whether such distinction is well founded. The words “without 
a child” in the phrase “die without a child” being capable of 
either meaning, that is, “without a child surviving” or “without 
a child born,” there is, as shown above, at least considerable 
reason for holding that they were intended in the latter sense. 
And this is perhaps made practically certain by Hawaiian usage. 
For, Hawaiians do not distinguish between living and deceased 
children so clearly as do English people. If asked, “how many 
children have you?” a Hawaiian would ordinarily reply the 
entire number that he had had whether alive or deceased, and 
a second question would be required to ascertain how many 
he had living or surviving. In Booth v. Baker, ante, p. 543, 
we have an instance in which words identical with those now 
in question (ina e make * * * me ke keiki ole, that is, if * * 
shall die without a child) were used in the sense of “not having 
had a child,” as shown unmistakably by other parts of the 
will. Since therefore the fee simple was to be defeated only in 
the event of the devisee’s death without a child, that is, without 
having had a child, and since she had a child, the event of 
death without a child has become impossible, and the fee simple 
has become indefeasible. 

The reserved questions are answered as follows: 

1. Lydia K. Kamakaia took a defeasible estate in fee simple 
in the lands devised to her by the will of her father, Jona Piikoi. 

2. The said Lydia K. Kamakaia now has (except in so far 
as she has disposed thereof) an indefeasible estate in fee simple 
in said lands under the circumstances set forth in the pleadings. 
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3. No estate was created in contravention of the rule 
against perpetuities. 

4, So far as shown by the pleadings, the fee simple title in 
a portion of said lands is vested in Frank P. Hemen by the 
deed of Lydia K. Kamakaia, filed in this case. 

5 and 6. These questions are answered by the answer to the 
first question. 


The case is remitted to the Circuit Court for such further 
proceedings as may be proper. 

Kinney & Ballou and J. M. Monsarrat, for the plaintiff. 

Magoon & Edings, for the defendant. 


J. O. CARTER, Administrator of the Estate of HENRI G. 
McGREW, deceased, v. THE MUTUAL LIFE INSUR- 
ANCE COMPANY, of New York. 


Motion FoR REHEARING. 


SUBMITTED OCTOBER 5, 1895. DECIDED OCTOBER 5, 1895. 


Jupp, C.J., FREAR, J., AnD C. Brown, Esq., 4 MEMBER OF THE 
Bar, IN PLACE op Mr. Justice BICKERTON, ABSENT FROM 
ILLNESS. 


A case had been sent up on reserved questions from the Circuit Court, 
First Circuit, to the Supreme Court. A decision was made in 
the Supreme Court and the cause sent back to the Circuit Court 
for further proceedings. Judgment was entered in the Circuit 

. Court for plaintiff. The defendant then petitioned the Supreme 
Court for a rehearing. 


Held, that, on motion supported by affidavit, an order may be made 
remanding the cause to the Supreme Court and staying further 
proceedings in the Circuit Court. 
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OPINION OF THE COURT BY JUDD, CJ., DELIVERED ORALLY. 


Mr. Thurston for the defendant company presented a motion 
for a rehearing of this case, alleging error in our decision, filed 
August 12, 1895. Messrs. Carter & Kinney for the plaintiff, 
objected to the court’s entertaining this motion because the case 
had been sent back to the Circuit Court for further proceedings 
and that court had ordered judgment for the plaintiff, which 
had been entered. The cause is not at present in the Supreme 
Court. 

It is the last day of this term, and therefore it is essential 
that this question of practice should be decided now. We 
have heard the views of counsel upon it, and the best conclu- 
sion at which we can arrive is, that there may be cases where 
a reserved question that has come to this court can be recon- 
sidered upon motion and a review granted without the produc- 
tion of any other papers than those which legitimately belong 
to this court; that is, the reserved question and the decision. 

Now without committing ourselves to the proposition that 
in every case where questions have been reserved to this court 
the cause, that is, the action itself and the further proceedings 
of the Circuit Court must be brought into this court, it seems 
to us that in the case before us, on a review of our decision made 
therein (see ante, p. 117), more especially with reference to 
the divorce proceedings, it is essential to the defendant now 
asking for review, that the whole cause be here. Whether 
the cause can be brought back to the court upon motion sup- 
ported by affidavit is the question. I have looked over the 
Writ of Error Act, and that does not apply, because errors from 
the Supreme Court to the Supreme Court are expressly disal- 
lowed. It does not seem that certiorari would reach this case 
either, because it would be absurd to treat a decision of the 
Circuit Court as a nullity where it is in conformity with our 
decision. How then can it be reached. We must concede that 
for the purposes of this motion for a rehearing this court com- 
mitted an error in its former decision. Now there must be some 
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way in which the attention of the court can be drawn to the 
question whether we have committed an error or not, and so 
we think that in this case the cause may be brought to this 
court by a motion which sets out the facts, supported by afti- 
davit. You can see that if we concede Mr. Thurston’s bald 
proposition that any cause that the court has decided is subject 
to review, it would enable any one of the cases reported in the 
volumes of our reports to be brought up. In cases of this 
nature (petitions for rehearing) the question of laches enters, 
largely and what the status of the case is. If the judgment 
had been paid in this case that would be the end of it. I doubt 
very much if the court would review a decision which has been 
pursued to the end and judgment satisfied. In other words, so 
far as this action is concerned, we would have to have judicial 
knowledge of not only the cause of action, but the exhibits that 
were produced, and more especially the results which were 
reached in the Circuit Court, in order to do justice. 

We think it would be proper for a motion supported by 
affidavit to be made, asking that the cause be seut back to this 
court, of which counsel should have notice. 

Kinney & Ballou, for plaintiff. 

L. A. Thurston, for defendant company. 
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J. O. CARTER, Administrator of the Estate of H. G. 
McGREW, deceased, v. THE MUTUAL LIFE INSUR- 
ANCE COMPANY of New York. 


Motion OF REHEARING. 
SUBMITTED Marcu 11, 1896. DECIDED DECEMBER 19, 1896. 


Jupp, C.J., FREAR, J., anD Ceci Brown, Esq., op THE Bar, 1N 
PLACE OF WHITING, J., DISQUALIFIED. 


The question of the effect of a divorce upon the ownership of a policy 
of life insurance, or the right to the proceeds thereof, is not a 
question of the construction of the policy. 


The provision in an application for life insurance, that it is made 
“subject to the charter of the company and the laws of the State 
of New York,” is not an agreement that the question of the effect 
of a foreign divorce upon the ownership of the policy or the pro- 
ceeds thereof shall be determined by the statutory law of New 
York. 


By private international law the effect of such divorce should be de- 
termined by the law of the place of domicil and divorce. 


A rehearing will not be granted for argument by new counsel upon a 
question raised at the first hearing, but which former counsel 
chose not to argue, at least if it does not appear that a new argu- 
ment would probably lead to a different result. 


A rehearing will not be granted in order to allow argument upon a 
question of the constitutionality of a statute, even though that 
question was not argued at the first hearing, where the uncon- 
stitutionality of the statute was not made a ground of the motion 
for a rehearing and it does not appear that an argument upon 
the question would probably lead to a reversal of the decision. 
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Where a court has acquired jurisdiction in divorce proceedings over 
both parties at the place of their domicil and afterwards decrees 
a divorce, the effect of the divorce upon the disposition of the 
personal estate of the wife will not be affected by a change of 
residence of the wife previous to the signing of the decree. 


OPINION OF THE COURT BY FREAR, J. 


The former decision, ante, p. 117, in this case was filed 
August 15, 1895. On October 4, 1895, new counsel for the 
defendant filed a motion for a rehearing, based on a number of 
grounds therein set forth, On March 6, 1896, he filed ad- 
ditional grounds. Opposing counsel objected to the court’s 
entertaining the motion on the grounds of defendant’s laches 
in filing the same and its acquiescence in the judgment. Affi- 
davits were filed on both sides. The court thought it best to 
hear argument upon the motion itself as well as upon the 
preliminary questions of laches and acquiescence, and now, in 
view of all the circumstances and of our conclusion, we believe 
it will be more satisfactory to consider the motion entirely upon 
its merits, without going into the questions of laches and acqui- 
escence at all. 

The points relied upon by the defendant’s counsel in his 
able and elaborate brief will be considered in their order. We 
regretted much at the first hearing that we were not thus 
favored with full argument on behalf of the defendant, except 
upon one of the many interesting questions involved in the 
case and at that time argued by plaintiff’s counsel or suggested 
by the court. The decision was rendered at an early date, as 
requested on behalf of the defendant, in such light as the court 
then had, and yet in the light of the full argument now pre- 
sented, we do not find sufficient ground for allowing a rehear- 
ing. We come to this conclusion fully realizing both that 
if a rehearing should be granted, it would by no means imply 
that the former decision was erroneous, and that the merits 
of the case are not involved in the disposal of the motion, al- 
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though, as found by counsel in argument, the merits must 
necessarily be considered to some extent. 

The first point relied on is, that the court manifestly erred 
in construing the policy as a Hawaiian contract, whereas it 
appears upon its face to be a New York contract. The case was 
submitted upon an agreed statement of facts in which it was 
expressly agreed that the “contract of insurance was made and 
entered into in the Hawaiian Islands.” This is all that was 
assumed in the decision, namely, in the words “the contract 
having been entered into in these islands.” But it is argued 
that the agreed statement cannot be construed as an admission 
that the policy was a Hawaiian contract. If so, the decision 
also cannot be construed as holding that, for its language is 
that of the agreed statement. 

It is further argued that, if the agreed statement does con- 
tain such admission, then counsel, who signed it, exceeded his 
authority in so doing and the defendant is not bound thereby. 
If the statement did contain such admission, the court would 
have been perfectly justified in acting upon it. When a case 
is submitted to the court upon an agreed statement of facts 
signed by responsible counsel, it certainly would not be the 
duty of the court, it would not even be proper, to assume that 
counsel was acting without authority and then decide the case 
upon facts directly contrary to those upon which the case was 
submitted, and especially where as in this case the admission, 
if made, might under certain circumstances be in accordance 
with the facts notwithstanding the particular language of the 
policy or other documents before the court. But it is unneces- 
sary to decide whether the agreed statement did contain such 
admission, or, if it did, whether an attorney at law could as 
such properly make such an admission, or, if not, whether such 
admission, if made, was in fact authorized or acquiesced in 
by the defendant itself. For the court did not as matter of 
fact construe the policy as a Hawaiian contract. It construed 
it precisely as requested by defendant’s counsel (holding that 
the word “wife” in the policy was a word of description, not 
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of condition) in accordance with the judicial decisions elsewhere 
in similar cases, which so far as appears would be followed in 
New York as well as in Hawaii. Not a single New York decision 
or statute was then cited upon this point by counsel on either 
side, but it was assumed by the court and by counsel on both 
sides that the law upon this question was the same in New 
York as elsewhere, and the view taken by the court as to what 
that law is, is conceded by defendant’s present counsel to be 
correct. It is true the court spoke of the contract as “entered 
into in these islands,” but even if those words should be con- 
strued as holding that the policy was a Hawaiian contract (a 
construction which defendant’s counsel argues cannot be 
placed upon similar words in the agreed statement), still the 
words were inserted in the decision merely for what they were 
worth. They were not then and are not now regarded by the 
court as of much importance. The facts of importance, stated 
in the same sentence, were that the divorce was granted and 
the parties were domiciled here. Even these facts were not 
alluded to as having any bearing upon the question of the con- 
struction of the policy. The court had finished its comment 
upon that question and was then upon the question of own- 
ership. And this seems to be the source of misunderstanding 
in this case. Construction is confused with ownership. If A 
had possession of certain personal property under a contract 
it might be a question of the construction of the contract 
whether Ais interest was in his own right, and, if so, what 
that interest was, or, if A had died, it might be a question of 
construction whether the property should then pass to Ais 
representatives or to some one else. These questions would be 
decided by the law of the place of contract. But suppose the 
contract were construed as having passed the property abso- 
lutely to A and his representatives, the further question who 
were the representatives would be one, not of construction, but 
of distribution, to be solved by the law of the place, not of the 
contract, but of A’s domicil. Or, suppose A had previously 


566 DECEMBER, 1896. 


assigned the property, his representatives would not take at all 
—not because of an erroneous construction of the contract by 
the law of domicil or any other law, but because the ownership 
of the property had changed—-a question which might neces- 
sarily be determined by some other law, as the law of the place 
of assignment, if that were a different place. So, if A had 
become bankrupt and the property had become assigned by 
operation of law to his assignee in bankruptcy. So, if A had 
married and the property had passed by law to her husband. 
So, as in this case, if a divorce had been obtained against her, 
and the property had thereupon passed to her husband by oper- 
ation of law. To allow an assignee of a contract to recover, is 
not to vary the terms of the original contract, but to enforce the 
terms of the contract of assignment. 

It is further argued, that, if the mere fact that the policy 
is a New York contract is not sufficient to require the New 
York law to govern in determining the question of assignment 
by operation of law, as distinguished from the question of con- 
struction, yet it is expressly provided in the policy that the 
New York law should govern and it was competent for the 
parties to so agree. Let us assume that such an agreement, if 
made, would have been valid. The provision referred to is 
not in the policy proper, a copy of which was before the court, 
but in the application, which, although in terms made a part 
of the policy, was not before the court and has not to this day 
been seen by the court. This provision is stated in the brief 
as follows: “This application is made to the Mutual Life In- 
surance Co. of New York, subject to the Charter of the Com- 
pany and the laws of the State of New York.” An application 
which the parties themselves did not make a part of the case 
and which the court had never had an opportunity of seeing, 
could not be considered. Even if it had been a part of the case, 
the court would still have been in the dark as to the provisions 
of “the Charter of the Company and the laws of the State of 
New York,” no proof of which was made. In the present 
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counsel’s brief, to be sure, reference is made to an old New 
York statute differing slightly from our own former statute upon 
the subject under consideration, but no such reference was 
made at the first hearing and, if it had been made, would it 
have been sufficient proof of what the New York law is at 
present, and might not the charter have contained some other 
provision, for, if the parties may have agreed that the property 
in the policy should pass in a manner different from that 
prescribed by Hawaiian law, may they not also have agreed 
similarly as to New York law? But, aside from all this, we 
do not see how an agreement that the application is made 
subject to the charter of the company and the laws of the State 
of New York, can be construed as an agreement that the owner- 
ship of the policy itself after it was issued or the right to the 
proceeds thereof should be determined by that charter or those 
laws. Not merely because the application is not the policy, 
though a part of it, for even if the policy itself had been issued 
expressly subject to the same charter and laws (and it probably 
was issued subject thereto whether expressly so stated or not) 
this could not mean that the New York statutory law should 
govern every question that might subsequently arise in relation 
to the policy—its ownership, the court in which or the proce- 
dure by which it should be enforced, the persons who would be 
the insured’s representatives in case he survived his wife, Ze, 
Indeed, New York law must be assumed to include private inter- 
national law, by which the effect of a divorce upon the owner- 
ship of personal property is determined by the law of the place 
of divorce at least if that is also the place of domicil—the 
New York statute upon the subject so far as it relates to personal 
property being presumed to apply only to divorces granted in 
that state. In considering this question, it should be borne 
in mind that the specific provision in the policy relating to as- 
signment is not involved. 

The company, not having brought the widow into court by 
interpleader, is in the unfortunate position of being subjected 
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to two suits—one by the administrator here, the other by the 
widow in California. It must now rely upon the assumption 
that the two courts will take the same view of the law. There 
ean be no doubt that the same law should govern whether the 
action is brought in Hawaii, California or New York. In our 
opinion that law is the law of the place’ of domicil and divorce. 
‘We can only assume that the California court will take the 
same view. 

The next point relied on is that, if Hawaiian law, that is, 
the law of the place of domicil and divorce, is to govern, that 
law did not pass the policy in question to the husband. The 
statute (Civ. Code, Sec. 1331) provided that “When a divorce 
is decreed for the adultery * * * of the wife, the husband 
shall hold her personal estate forever * * *.” The argument 
is that, as the court has held that the former statute (Civ. 
Code, Sec. 1286) upon the rights of husband and wife, which 
made the husband “the virtual owner” of the “movable prop- 
erty” of his wife, was substantially an enactment of the common 
law upon the subject and therefore did not pass the wife’s 
choses in action to the husband until reduced to possession by 
him, so it must by analogy hold that under the statute now in 
question the wife’s choses in action did not pass to the husband 
under the description of “personal estate” until reduced to 
possession and that as the husband did not in this case reduce 
the policy in question to possession during his lifetime the 
wife was entitled to it. The question whether the policy was 
“personal estate” within the meaning of the statute was argued 
by counsel for the plaintiff at the former hearing, and was 
considered and decided by the court, though this particular 
phase of the argument was not gone into. A rehearing should 
not be granted merely to allow new counsel for the defendant 
to present argument upon a question raised at the first hearing, 
but which former counsel for the defendant then chose not to 
argue, at least where, as we believe to be the case here, a rehear- 
ing would probably not result in a different decision. For, even 
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if it could be assumed from the facts agreed upon that the 
husband had not reduced the policy to possession during his 
lifetime, still the statute in question could not, like the other 
statute referred to, be presumed to have been intended to be 
an enactment of the common law, so as to be subject to the 
alleged exception relating to choses in action, for the common 
law upon this subject was totally different; it did not allow 
the husband to reduce to possession his wife’s choses in action 
after divorce at all; after divorce he is no longer husband; his 
right to the wife’s choses in action then is not a marital right; 
marital rights no longer exist; the right is one of property under 
the statute. The words “personal estate” used in the statute 
naturally include all personal estate whether in action or pos- 
session. 

The next point relied on is that the ‘statute in question (Sec- 
tion 1331) was repealed by implication by the Married Woman’s 
Act of 1888. This point was considered by the court before 
rendering its decision, and, if we remember rightly, was also 
suggested to counsel at the hearing, but was not touched upon 
in the decision because counsel had not cared to argue it. Very 
probably the legislature which passed the Act of 1888 emanci- 
pating married women from the harsh provisions of the common 
law would have also repealed the section in question, if it had 
been brought to its notice. But this is only a matter of prob- 
ability as to what would have been done. It was not in fact 
done. The section is not inconsistent with that Act. It may 
be regarded as a special provision for a penalty or forfeiture 
in case of a divorce for the offense of adultery. We are glad 
to note that the section has since been repealed,—by an Act 
introduced by Senator Brown who as substitute judge took 
part in the former decision and now takes part in this. 

The point made in the brief that Section 1331 is unconstitu- 
tional was not made a ground in the motion for rehearing. We 
need only add that we fail to see the force of the learned argu- 
ment upon this point. 


370 DECEMBER, 1896. 


The next point is, that Section 1331 did not apply to the 
property in question because at the time of the divorce neither 
the wife nor the policy were in this country or within the juris- 
diction of the court—the wife because she had gone to Califor- 
nia, the policy because, although it remained here in the pos- 
session of the husband, being personal property it followed 
its owner, the wife, in contemplation of law. We presume that 
by this is meant, not that personal property follows its owner 
wherever the latter may happen to go temporarily, but that 
it is governed by the law of the owner’s domicil, or residence 
animo manendi. Now there was no proof whatever that the 
wife in this case intended to change her domicil, which had pre- 
viously been here, and which in the absence of proof to the 
contrary would, at least after so short an absence, be presumed 
to continue here, to say nothing of the rule that the wife’s 
domicil is that of her husband except under certain special 
circumstances. But, however that may be, both parties were 
undoubtedly domiciled here when the divorce proceedings were 
commenced and when the court acquired jurisdiction over them, 
and that was sufficient so far as the question of domicil was 
concerned. The court having acquired jurisdiction under these 
circumstances the incidents of the divorce would follow accord- 
ing to the law of the place of divorce. 

Finally, it is argued that the divorce had not become absolute 
because the exceptions taken in the divorce proceedings had not 
been disposed of. (Comp. L. p. 487.) The construction of this 
statute was argued and decided at the first hearing and we are 
practically asked to go over the same ground again. The only 
criticism made upon the former decision of this question is 
based upon a misconstruction of that decision. 

The motion for a rehearing is denied. 

W. A. Kinney, for plaintiff. 

L. A. Thurston, for defendant. 
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KONA COFFEE COMPANY, Limited, VICTOR J. CAP- 
RON and JAMES F. MORGAN v. THE THIRD QIR- 
CUIT COURT and CIRCUIT JUDGE of the THIRD 
JUDICIAL CIRCUIT, EDWARD B. BARTHROP and 
JOSEPH SCHLUMP. 


PROHIBITION. 


SUBMITTED Dec. 21, 1896. Drcipep Jan. 14, 1897. 
Jupp, C.J., Frear axb Wuirine, JJ. 


A writ of prohibition will not be quashed on motion when neither 
the Circuit Court to wbich it was addressed nor the parties plain- 
tiff prosecuting the case made answer, and where the said Circuit 
Court was clearly incompetent to exercise jurisdiction in equity, 
the exercise of which was the ground upon which the prohibition 
was obtained. 


The several Circuit Judges and not the Circuit Courts have jurisdic- 
tion in equity. 


Jurisdiction over the subject matter cannot be conferred by waiver. 


OPINION OF THE COURT BY JUDD, C.J. 


A bill in equity begun by Edward B. Barthrop and Joseph 
Schlump against the Kona Coffee Company, Limited, Victor J. 
Capron and James F. Morgan, had been pending fot some time 
in the Circuit Court of the Third Judicial Circuit, Austin, 
Judge, presiding, and various proceedings had heen taken 
therein. 

At the last September term of this court the defendas in the 
suit (plaintiffs herein) applied to this court for a wnt of pro- 
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hibition to forbid the said Circuit Court of the Third Judicial 
Circuit, and its Judge, from taking further cognizance of said 
suit, and the said Edward B. Barthrop and Joseph Schhunp 
from further prosecuting said suit. The ground upon which the 
writ was asked for was that the cause had been brought in the 
Circuit Court of the Third Judicial Circuit, which had not 
jurisdiction in equity. We found that this contention was cor- 
rect and sufficient cause shown, and issued the writ. 

The Circuit Court to which it was issued made no answer, 
nor did the parties prosecute the case, although the statute pro- 
vides (Sec. 19 of the statute defining the writ, p. 590, Comp. 
Laws) that if the inferior court or party prosecuting shall believe 
the inferior court competent, he or they may file a written 
answer to the writ, after which the court issuing it shall pro- 
nounce summarily on the matter. 

At the ensuing term of this court, counsel for plaintiffs in 
the former case (defendants herein) moved this court to quash 
the writ, and claimed that his motion should be taken as the 
statutory answer, as being the same in effect. 

We are of the opinion that the statute requires an “answer,” 
and though the time is not prescribed in which the answer must 
be filed, the nature of this special proceeding requires that it be 
done forthwith, or within a reasonable time. But, waiving in 
this case the nature of the pleading, we find that it has no merits. 
Reference to the 37th Sec. of the Act to Reorganize the Ju- 
diciary (Chap. 57, Laws of 1892) makes it plain that judges of 
the Circuit Courts at chambers have jurisdiction in equity, and 
this jurisdiction is not conferred by any law in force upon Circuit 
Courts. See Wailuku Sugar Company v. W. H. Cornircil, 
ante, p. 476. 

The point is made in support of the motion that the applicants 
for the writ have waived all objections to the jurisdiction of the 
Circuit Court by answering to the merits of the bill. The 
answer to this is that parties cannot by waiver confer jurisdiction 
of the court over the subject matter. The statute defining the 
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writ, in Sec. 20, allows it to issue even after judgment is entered 
and execution has issued. Other points made are without merit. 
The motion is denied. 
G. F. Little, for the motion. 
Thurston & Stanley, contra. 


V. KNUDSEN v. PALEA, KAM SAU SHIN and KU- 
NIHIRO. 


Exceprions From Crrcuir Court, Firra Circuit. 


SusmitteD DeceMBER 22, 1896 Decipep January 19, 1897. 


Jupp, C.J., Frear anD Wuitine, JJ. 


A verdict which found the date of the death of a certain person upon 
indefinite testimony, contradicting a record of such death in a book 
required by law to be kept, the authenticity of such book and the 
regularity of its entries not being questioned, is against the weight 
of evidence and should be set aside as rendered through improper 
or mistaken motives or through sympathy. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action of ejectment for the land awarded in three 
apanas by the Land Commission (Award No. 8841) to one Kea- 
ona, situated at Pokii, Ahupuaa of Waimea, Island of Kauai. 
The plaintiff is V. Knudsen, who claims the legal title in the 
land by virtue of certain deeds of conveyance from the heirs of 
said Keaona through Kaaua, his brother, Keaona having died a 
widower and childless. The legal title is not disputed by the 
defendant Palea, who claims the land by adverse possession. The 
other defendants are lessees of Palea. This action was brought 
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on February 6th, 1896. The undisputed evidence shows that 
when Keaona died, a widower and childless, his heirs were his 
brother Kaaua and his sister Makua, who is also called Pi. 
Keaona died first, then Kaaua, then Pi. Of these three, Kaaua 
alone left children. Pi lived on the land until her death; then 
Palea, defendant, who had been brought up by Pi and to whom 
she had devised the land by a will made in 1865—not admitted 
to probate—took possession of the land and has continued in 
possession until now. It is not questioned that his possession was 
exclusive and adverse from the date of the death of Pi. The 
will not having been presented for probate within the statu- 
tory time, has no effect to pass the title to the defendant. The 
only question in dispute is whether the statute of limitations 
has run, and this depends upon the date of the death of Pi, and 
this is the subject of plaintiff’s exceptions to the verdict which 
was in favor of the defendant (three dissenting), the plaintiff 
claiming that the verdict was contrary to law and the evidence. 
The statute began to run at the date of the death of Pi, and to 
be effectual to the defendants’ case it must be shown to have 
completely run previous to February 6, 1896, when this action 
was begun. The testimony on this point is as follows: Paao, 
witness for plaintiff, says: “I think Makua Pi died in the reign 
of Kamehameha V. I was present when she died.” It is a matter 
of history that he died December 11, 1872. Aina, also for plain- 
tiff, says: “Don’t know when Pi died; I was then in Lihue; I left 
Pokii in 1867 and returned in 1880.” The defendant, Palca, 
says: “Makua Pi died perhaps in 1868 or 1870; I saw her dead 
body; she was buried on the land in dispute.” Kaapuwai, for 
defendant, savs: “After Kaaua’s death, defendant and Makua 
(Pi) lived on the land till about 1870, when Makua died.” The 
plaintiff had been called while his side was on, and said: “After 
Kaaua’s death his sister, Makua Pi, took charge of the land. Pi 
dicd, it seems to me, in 1877 or 1878.” 


To rebut the adverse possession the plaintiff took the stand 
again and testified to a book offered in evidence as being the rec- 
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ord of deaths given him as school agent. It is recorded on page 74 
of this book that Pi, a woman aged 70 years, died at Pokii on 
November 30, 1876, of old age, the place of her birth being 
“Kaunalewa.” If this is the true date of Pi’s death, the plaintiff 
was entitled to a verdict, as the statute would not have run until 
one day after November 30, 1896. The plaintiff also testified: 
“This Pi is the one in question. This record is correct; I know it 
(the date) independently of the record. I could verify the deaths 
from my own knowledge as they were given me by the teachers.” 
Each page of the book has a printed heading, “Record of Deaths 
in the District of ........ (written in, “Waimea’’) of the Island 
Of ieee ys (written in, “Kauai.”) Year 186..,” and purports 
to be a record from April 11, 1865, to September 7, 1882. It 
has ruled off columns under the captions, Month, Day, Name, 
Where Living, Sex, Age, Where Born, and Cause of Death. Its 
authenticity and admissibility as a record required by law to be 
kept is unquestioned. (pp. 211 and 212, Compiled Laws). And 
the book was evidently provided by the Board of Education as 
required by law. It was also shown by one D. Kua that he was 
the school teacher at Pokii at the time and gave the date of the 
death of Pi to the school agent (plaintiff). That its entries are 
conclusive evidence of the facts recorded is not claimed by 
plaintiffs counsel, nor was it so charged by the trial court. Plain- 
tiff’s counsel claims that the date of the death in question being 
a record made contemporaneously with the event is evidence of 
far greater weight than the uncertain memory of witnesses who 
give the date of Pi’s death without much positiveness, and show 
no written memoranda and make no reference to events hv 
which the date could be fixed. 

This is also our opinion. The presumably correct date of the 
death in question is not rebutted by the evidence against it. 

The jury must have been influenced, in returning a verdict 
for defendant, to decide against the evidence of the record by 
improper or mistaken motives—possibly by sympathy for the 
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defendant, who would have had title to the land if he had 
proved the will of Makua Pi, devising the land to himself. 
Verdict set aside and new trial ordered. 
Magoon & Edings, for plaintiff. 
A. Rosa, for defendants. 


H. CANNON v. H. F. POOR. 


EQUITY APPEAL FROM Circult Junek, First Circurr Coupe, 


SUBMITTED JANUARY 12, 1897, DECIDED JANUARY 19, 1897. 


Jupp, C.J., Freark anb WHITING, JJ. 


On an appeal from a decree dismissing a bill to foreclose a mortgage 
on real estate, the defendant, after the perfection of the appeal, 
was adjudged a bankrupt, and the assignee in bankruptcy appeared 
and suggested the bankrutpcy of defendant and submitted whether 
such bankruptcy was an absolute stay of the suit. 


Held, that after notice to the assignee of the appeal pending, and a 
reasonable time granted him, the stay should be removed and the 
appeal proceed. 


Held, also, that the suit involving property which, if released from the 
alleged lien of plaintiff, would be thrown into the general fund 
available to creditors, the assignee has the right to and ought to 
appear on the appeal. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiff brought his bill in equity, against defendant 
Poor, to foreclose a mortgage given to secure a bond conditioned 
for the performance of certain covenants contained in an agree- 
ment in writing between the parties. Upon a hearing before 
the Circuit Judge of the First Cireuit Court the bill was dis- 
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missed and a decree made in favor of defendant Poor. The plain- 
tiff appealed to the Supreme Court. 

After the perfecting of such appeal, the defendant Poor was 
duly adjudged a bankrupt by the Circuit Judge of the First 
Circuit Court, and now, at this term of the Supreme Court, 
appears John F. Colburn, who suggests the bankruptcy of Poor, 
and that he, Colburn, is the duly elected and qualified assignee 
in bankruptcy of Poor’s estate. 

The defendant Poor does not appear, nor does he suggest, on 
appeal, his bankruptcy. 

Chap. 22, Sec. 5, Session Laws, 1888, provides that “Upon 
the filing of a petition” (in bankruptcy) “all civil suits pending 
in relation to and all executions or attachments laid upon a bank- 
rupt’s property shall be stayed.” * * * 

We are of the opinion that, the suit being for the foreclosure 
of a mortgage on property, although involving the question of 
liability of defendant to respond to plaintiff’s claim, the plaintiff 
can still pursue his claim against the property mortgaged, al- 
though, by defendant’s bankruptcy, no decree or judgment 
could be rendered against the defendant Poor personally, or 
binding on the estate in the assignee’s hands other than the 
property secured by this mortgage. Surely a creditor can rely 
upon his mortgage security, and need not prove any secured 
claim in the bankrupt’s estate, although in such case he can- 
not claim any dividends from the assignee. If the plaintiff began 
his suit after the bankruptcy of Poor, the assignee would prob- 
ably have been made a party to it. So far as appears of record 
in this case, the assignee would be and is interested in the result, 
for if the decree stands, it may release a large amount of the 
bankrupt’s property from the plaintifi’s lien and make it avail- 
able for the general creditors. And he would be entitled to be 
notified and appear in this appeal. 

A reasonable stay of civil suits is necessary in these bank- 
ruptey cases, but we are of opinion that where the cause is in 
equity to foreclose a mortgage, the court can direct and order 
the suit to proceed, and that the law providing for a stay does 
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not require the court to construe it to be a perpetual stay. The 
defendant Poor cannot by his subsequent bankruptcy prevent 
the prosecution of plaintiff’s appeal in this suit. When a bank- 
rupt is seeking to prevent the establishment of a claim against 
himself, the assignee himself in the interest of the creditors may 
well be allowed to intervene in order to exclude claims which, 
if established, might reduce the estate otherwise available to 
creditors. The bankrupt also may have an interest in this appeal. 

The assignee in all cases should be notified to appear, but the 
assignee in bankruptcy in this case now having appeared, al- 
though merely to suggest the bankruptcy, the stay of the appeal 
should be removed and the appeal heard by this court, unless 
the assignee has sound reasons to present to the contrary. The 
mere fact of the bankruptcy of Poor should no longer stay the 
appeal. The assignee has a right to appear, and so far as shown 
to us, ought to appear herein. The following cases may be re- 
ferred to: 


McKay v. Funk, 37 Iowa, 661. 

Merritt v. Glidden, 39 Cal. 564. 

Doe v. Childress, 21 Wall. 642. 

Sanford v. Sanford, 58 N. Y. 67. 
Serrao e Hijo v. Hoffmar, 17 B. R. 124. 


There having been so much delay in bringing this appeal to 
the Supreme Court (unavoidable on the part of counsel), notice 
to defendant Poor ought to be given, if he has not yet been 
notified. 

Let the parties appear on January 21, 1897, for further pro- 
ceedings. 

Magoon & Edings, for plaintiff. 

C. Brown, for assignee. 
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REPUBLIC OF HAWAII v. JOHN D. PARIS. 


APPEAL FROM District Court, Bourg Kona, Hawaii. 


SUBMITTED DECEMBER 23, 1896. DecipepD January 19, 1897. 


Jupp, C.J., Frear anD WHITING, JJ. 


The statute which directs that the Board of Education shall make a 
complete census of the inhabitants, showing the number of inhabi- 
tants in each district, the number of each sex, such other particulars 
as the Board may direct, and the increase and decrease of the 
population, does not authorize the Board to make a census of the 
wealth of the inhabitants. 


OPINION OF THE COURT BY JUDD, C.J. 


The defendant was convicted in the District Court of South 
Kona, Hawaii, of the offense of refusing to answer certain ques 
tions propounded to him by an agent of the Board of Education, 
alleged to be relating to or necessary for the making of a com- 
plete census, as of the 27th day of September, 1896, in violation 
of Section 7, Chap. 79 of the Penal Code, as amended by Chap. 
17 of the Laws of 1878. 

The law as it stood when the census of 1896 was taken is as 
follows: 

“Section 41. It shall be the duty of the Board of Education, 
every sixth year, counting from the year 1860, to make a com- 
plete census of the inhabitants of the kingdom, to be laid before 
the king and legislature for their consideration; every census 
shall comprise, in distinct columns, the number of inhabitants 
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in each district, the number of each sex, and such other particu- 
lars as the Board of Education may direct, and shall show the 
increase or decrease of the population. 


“Section 42 (as amended). T» enable the Board of Education 
to carry into execution the design of the last preceding section, 
relating to the census, it is hereby authorized to make, through 
its agents, all proper and necessary inquiries. And all persons 
are hereby required, under pain of a fine not to exceed fifty ($50) 
dollars, to be imposed by any police or district justice, to answer 
to the best of their knowledge all such questions as shall be pro- 
pounded by the agents of the Board, relating to, or necessary for, 
the making of a complete census.” 

The defendant made return on the blank furnished him, stat- 
ing his name, age, sex, nationality, occupation and religion, and 
that he was a voter, and the same particulars as to the members 
of his family and an employe living in his residence. But he de- 
clined to fill the blanks in response to the questions how many 
head of cattle, horses, mules, donkeys, working oxen, sheep, pigs, 
goats and milch cows he owned; also the material with which 
his house was constructed, how roofed, how many rooms it con- 
tained, including kitchen. On conviction he appealed to this 
court on points of law, among them that the law did not require 
him to answer any questions as to his property, but only those 
respecting his person and his family, as to age, sex, nationality, 
&c., and these he had answered. The other points of appeal we 
do not find it necessary to decide, and so assume for the pur- 
poses of this case that the particulars required by the census 
blank were authorized by the Board of Education, and that the 
sub-agent who delivered the blank to the defendant and required 
him to make full return thereon was duly qualified to act. 

It is contended by the Attorney-General on behalf of the 
government that the questions defendant refused to answer 
(being those as to his ownership of property and its amount) 
were fairly “relating to and necessary” to the making of a com- 
plete census. The defendant’s counsel contends that the law 
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requires only “a complete census of the inhabitants of the Re- 
public,” and that the particulars specifically required are only 
the number of inhabitants in each district, the number of each 
sex, and that the census shall show the increase or decrease of 
the population. And as to the other particulars required by the 
blank which defendant declined to answer, they were not an- 
alogous or germane to any required by the law, and had no 
reference to nor were they necessary to the making of a com- 
plete census of the inhabitants. 

This statute is not strictly a penal statute. It does not punish 
a malum in se, and has for its object the useful public purpose 
of securing statistics; yet it is for the purposes of this case a 
penal statute in that it imposes a penalty upon those who do not 
comply with its provisions. The provisions, therefore, which 
affect the defendant must be strictly construed. We remark that 
the questions required by the blank to be answered are not 
claimed to be frivolous or vexatious, and the answers would 
afford matter for interesting statistics, but the question before 
us is whether under the law they must be answered by the indi- 
vidual inhabitant, and in case of his refusal subject him to a fine. 
Do these refused questions relate to or are they necessary to the 
making of a complete census of the inhabitants? 

In our case no details are in express terms required, except the 
vnumeration of the inhabitants of each district, the sex of each— 
the declared object being to ascertain if the population is in- 
creasing or decreasing. All other details are left to the discretion 
of the Board of Education. The dictionary definitions of the 
word census are, we think, given in view of the statutes in other 
countries which generally require information as to the wealth 
of the inhabitant, its amount and character; and so, for example, 
Webster defines the word “census” to mean “an official registra- 
tion of the number of the people, the value of their estate, and 
other general statistics of the country.” The word “census” is 
derived from the Latin “censere,” to reckon. But neither 
the dictionarics nor the reported cases, so far as we know, have 
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undertaken to define what particular enquiries are properly 
relative to or necessary in order to make a complete census of the 
inhabitants. Being thus left to our judgment as to what ques- 
tions are germane to the general object of a census of the inhabi- 
tants, we should say that such as appertain to the individual are 
germane, as the sex, age, nationality, Ze, These are strictly 
particulars appertaining to the individual. Without some ex- 
pression in the law requiring an exhibit of the wealth of the 
individual, it would be unsafe to go farther and punish him 
for not exhibiting it in full detail. But these particulars are not 
descriptive of the individual inhabitant. They only express his 
relation to material things. A census of the inhabitants would be 
complete without these particulars. 

We do not find the law broad enough to authorize the Board 
of Education to require them, and therefore sustain the appeal 
and quash the conviction. 

Attorney-General Smith, for prosecution. 

Thurston & Stanley, for defendant. 
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G. K. KAIOIPAHIA v. KUNA. 
ExcEPTIONS FROM Crecuit Court, First CircUIT. 
SUBMITTED JANUARY 7, 1897. DecipED January 20, 1897. 
Jupp, C.J., Frear AND Wuirine, JJ. 


There being evidence on both sides of the question as to the time when 
exclusive possession of land by the defendant’s grantor began, she 
being a tenant in common with plaintiff’s ancestor, the judgment 
of the trial court, jury waived, cannot be disturbed. 


OPINION OF THE COURT BY JUDD, C.J. 


This case comes to us on exceptions to the refusal of the trial 
court to set aside its judgment and grant a rew trial on the 
ground that the judgment or findings of fact were contrary to 
tle evidence and the weight of evidence. The case is ejectment 
by one G. K. Kaioipahia against Kuna, a tenant of one Lilika- 
lani, for a parcel of land situated in Kauluwela, Honolulu, 
vwarded to Pouhiwa by Land Commission Award No 2i4+5, 
Royal Pateut No. 1232, being apana 1 of said patent. The land 
consists of 14 kalo patches, and is 14 acres in extent. The land 
came to M. Kekuanaoa. It is not essential to ascertain how, as 
Kekuanaoa conveyed it on the 6th August, 1867, to Kaioipahia, 
the plaintiff’s father, and Napapa (w), under whom defendant 
claims, in exchange for a piece of land situated in Waiawa, Ewa, 
conveyed to him by the other parties by deed of the same date. 
The said Napapa conveyed the whole land to her daughter, Na- 
hua, by deed dated the 21st December, 1869. Nahua died in 
1893, leaving her daughter Lilikalani as sole heir. The defendant 
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Kuna, is her lessee. The plaintiff, G. K. Kaioipahia, claims an 
undivided half of the land as heir to his father, one of the 
grantees of the said M. Kekuanaoa. The defendant claims the 
entire land by adverse possession for a period of over twenty 
years, and contends that entry and continued possession under 
the deed of Napapa to Nahua of the whole land constituted an 
ouster of the co-tenant, Kaioipahia. Defendant’s counsel con- 
tended in argument that the deed itself being put on record was 
an ouster. The law is otherwise. A conveyance by one tenant 
in common of the whole estate must be followed by entry and 
possession under it to constitute an ouster. See Nakuaimanu v. 
Halstead & Gordon, 4 Haw. 42, and cases vited. The turning 
point of the case is the time of the alleged ouster, i. e., when 
Nahua took possession. Witnesses for plaintiff assert, and it is 
not denied by defendant’s witnesses, that one Nika, a connec- 
tion of the plaintiff, cultivated the land for plaintiff’s father and 
Napapa, but when Maihooluhi, Nika’s wife, died, Nika left the 
land and Nahua took possession and afterwards leased it to 
Chinese tenants. The testimony is that Maihooluhi died shortly 
before a great epidemic of small-pox in the reign of Kalakaua. 
There were two visitations of small-pox since the great one of 
1853, one in 1872 and one in 1881, which became epidemic. 
Kalakaua’s reign began in 1874. Witnesses for defendant say 
positively that Nahua took possession in 1871 or 1872, but all 
say that when she took possession her daughter, Lilikalani, was a 
small child from four to six years old. She is now twenty-two 
years old. She was therefore born in 1874, and if she was, say 
four years old, when her mother took possession, that would fix 
the date of the entry and ouster as being in the year 1880, and 
the statute of limitations would not have run up to the date of 
this suit. The trial court followed this course of reasoning, hold- 
ing that the small-pox epidemic of 1881 must have been that 
referred to, and consequently gave judgment for the plaintiff 
for one undivided half of the land. 
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The evidence fully justifies this conclusion, and we cannot, in 
view of the conflict of testimony, disturb this finding. 

The exceptions are overruled. 

Magoon & Edings, for plaintiff. 

C. Brown, for defendant. 


REPUBLIC OF HAWAII v. CHARLES H. CLARK. 
APPEAL FROM District Court oF HONOLULU. 
Jupp, C.J., FREAR SCH Wuitine, JJ. 


SUBMITTED DECEMBER 28, 1896. DecipED JAN. 21, 1897. 


A license to possess, carry and use firearms under Chapter 69, laws of 
1896, produced by one charged with the offense of carrying a deadly 
weapon, to-wit, a pistol, under Chapter 54, Penal Code, is a justi- 
fication and an authorization by law for such carrying of the deadly 
weapon and a good defense to the charge. 


Chapter 54, Penal Code, provides for the punishment of any person not 
authorized by law who shall carry or be found armed with a pistol 
(and various other deadly weapons), unless good cause be shown 
for having such dangerous weapons. 


OPINION OF THE COURT BY WHITING, J. 


The defendant was charged with the offense of being found 
armed with a deadly weapon, to-wit, a pistol, without being by 
law authorized so to be armed, violating Chapter 54, Sec. 1, 
Penal Code. 

This chapter is to prevent the carrying of deadly weapons, 
and provides as follows: Sec. 1. “Any person not authorized 
by law, who shall carry or be found armed with, any bowie- 
knife, sword-cane, pistol, air-gun, slung-shot, or other deadly 
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weapon, shall be liable to a fine of no more than thirty dollars, 
and no less than ten dollars, or in default * * * * * be 
imprisonment * * * * | upon conviction * * * # 
unless good cause be shown for having such dangerous weap- 
on. * * * KS 

The evidence is that the defendant was arrested for another 
misdemeanor, and on being searched at the police receiving 
station a revolver and cartridges, loaded, were found on him. 

The defendant relied as a defense upon a license issued to him 
by the Interior Department, in the words following: 


No. 32 FIRE-ARM LICENSE. 

Know ALL MEN, that in conformity with the 
provisions of Act 64 of the Session Laws of 1896, en- 
titled an Act “To Amend, Add to and Consolidate the 
Laws relating to certain Licenses,” etc., approved 
June 12, 1896, 


(50c. stamp.) C. H. CLARK, 
a native of U. S. of A., residing at Honolulu, District 
of Kona, Island of Oaku a member of ......... , is 


hereby LICENSED, upon the terms and conditions as 
set forth in said Act, and in accordance with the re- 
quirments of, and subject to, the statute laws of the Ha- 
waiian Islands, To POSSESS, CARRY OR USE one SMITH 
& WESSON REVOLVER, made be, 
makers, number 91,743, calibre 38, for the term of 
ONE YEAR from the date hereof. 
This license is not transferrable. 
Given under my hand and the Seal of the Interior 
Department, at Honolulu, this 2 day of Nov., 1896. 
(Sig.) J. A. HASSINGER, 
[L. S.] Chief Clerk of the Interior Department. 


The sections of Act 64, Laws of 1896, mentioned in the license 
relating to fire-arms are as follows: 
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Section 59. “Except as hereinafter otherwise provided, the 
annual fee for a license to possess, carry or use a pistol, rifle, 
carbine, shotgun or other fire-arm, shall be one dollar for each 
such fire-arm. 

Section 60. Except as hereinafter provided, no fire-arm 
shall be possessed, carried or used in the Republic without a 
license issued under this Act. 


Section 61. Each such license shall enumerate: 

1. The name of the licensee, his nationality and residence, 
whether or not he is a member of the Police, Citizens’ Guard 
or any military organization, and if so, what organization, giving 
the company or squad. 

2. The character of the fire-arm licensed. 

3. The name of the maker. 

4. The maker’s number. 

5. The calibre of the fire-arm. 

Section 66. Any person who shall possess, carry or use any 
fire-arm, without a license so to do under this Act, shall be fined 
not less than Five nor more than One Hundred Dollars for each 
unlicensed fire-arm possessed, carried or used by him, and such 
or any unlicensed fire-arm shall be forfeited to the Government. 

The defendant was convicted by the district magistrate, and 
appealed to this court on the point that no conviction could be 
had, as the license was a justification, and that the License Act 
authorized the one licensed to carry the deadly weapon in ques- 
ticn. 

Upon comparison of Chap. 64, Laws of 1896, with Chap. 54 - 
of the Penal Code, we are of opinion that this Act does not 
repeal Chap. 54 of the Penal Code; but, as its terms 
are explicit in giving a license to possess, carry and use fire-arms, 
a person who has complied with its terms and obtained a license 
thereunder can plead the same in justification under a criminal 
charge made against him for carrying deadly weapons under 
Chap. 54 of the Penal Code, and claim that he was authorized 
by the license law to carry the weapon, and the same would be 
a good defense and no conviction could be had. 
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The recorded minutes of the magistrate are sufficient for us 
to infer that the magistrate regarded Chapter 54 of the Penal 
Code as meaning the carrying of concealed deadly weapons. If 
our penal law made the offense one of carrying deadly weapons 
concealed, then probably the licensee would have to go further 
than the mere production of his license, and show for what 
reasons he was carrying a deadly weapon, in order that his plea 
of justification might prevail. But as the penal law does not 
define the offense with reference to the concealment, we must 
hold that no conviction of the defendant in this case can be had, 
and his appeal is sustained and the conviction quashed. 

W. O. Smith, Attorney-General, for prosecution. 

G. A. Davis, for defendant. 


W. H. THONE v. C. KLEMME. 


EXCEPTIONS FROM Circuit Court, First Circuit. 
SUBMITTED January 9, 1897. Decipep Janvary 21, 1897, 


Jupp, C.J., FREAR AND WHITING, JJ. 


Where the defendant in an action to recover damages for malicious 
prosecution makes a defense that he relied upon the advice of coun- 
sel in instituting the prosecution, the question whether he made 
bona fide a full and complete statement of the essential facts of the 
case to counsel is a matter for the jury. It is not error to refuse to 
grant a non-suit in such case. The evidence in the case is not such 
as would warrant the court in setting aside the verdict as contrary 
to the evidence and the weight of evidence. 


OPINION OF THE COURT BY JUDD, C.J. 


_ At the last November term of the Circuit Court, First Circuit, 
the plaintiff recovered of defendant two hundred and twenty 
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dollars damages for malicious prosecution. The case comes to 
this court on the defendant’s bill of exceptions, wherein it is 
claimed that the verdict should be set aside on the ground that 
it is contrary to the evidence and the weight of evidence, and 
because the trial court refused to grant a non-suit when the 
evidence was in and before the case. was submitted to the jury. 

We first take up the second ground of exception. The ground 
upon which the non-suit was asked was, as claimed by defend- 
ant’s counsel, that the evidence showed that the plaintiff had 
made bona fide a full statement of the case to a competent law- 
yer, who also examined two witnesses, and it was upon his advice 
that the charge was made and the warrant in question sworn out 
by defendant, upon which the plaintiff was arrested. The pre- 
siding judge properly refused the non-suit, because whether the 
advice was given after a full statement of all the material facts 
in the case, was a matter for the jury to decide. The case went 
to the jury upon a full statement of the law on this point, to 
which no objection was made by defendant’s attorney. 

The other ground of exception is that the verdict is against 
the evidence. Thone was arrested on a warrant sworn out by 
Klemme, kept in the station house yard for an hour until bail 
could be procured, and was charged with malicious injury. The 
case was postponed and ineffectual efforts were made by the 
attorneys to settle the matters in difference. Upon a motion to 
quash the charge in the District Court, a nolle prosequi was 
entered and a fresh charge was made—that Thone had violated 
Sec. 1, Act 35 of the Session Laws of 1896, “by wilfully, un- 
lawfully and maliciously disturbing one Carl Klemme in his 
rights and privileges of person and property, to-wit, by, on the 
26th day of September, at Honolulu, Oahu, untying and letting 
loose a certain horse, said horse being then and there attached 
and harnessed to a certain wagon, both said horse and wagon 
being the property of said Carl Klemme, whereby said Carl 
Klemme might have been subjected to great loss and damage to 
his property and property rights.” Thone was acquitted in the 
District Court. Whereupon this suit for damages for malicious 
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prosecution was entered. At the trial before the jury the defend- 
ant drew out upon cross-examination of Thone a long recital of 
certain quarrels between him and Klemme, arising from the 
relation of landlord and tenant, which existed between them. 
Mrs. Thone, wife of the plaintiff Thone, had purchased the 
leasehold of the premises which Klemme occupied as a retail 
grocery store. Defendant’s apparent object in bringing out this 
evidence was to show that if Thone, for example, did throw 
Klemme’s boxes out into the street because they were placed a 
little beyond the line of Klemme’s premises, erect a fence on 
the line in the rear of Klemme’s premises, so that he could not 
open his back door, and similar unfriendly acts, he would be 
likely to have untied the horse, especially when Thone had 
declared that he would let the horse loose into the street if he was 
tied again in the place where Thone asserted he, Klemme, had 
‘no right to tie him. 

Without entering at all into the discussion as to which party 
was right or wrong in these quarrels, we think that the evidence 
was calculated to have a different effect upon the jury from that 
intended by defendant, and tended to show that the prosecution 
was malicious in that it was for the purpose of putting an end to 
what Klemme considered were unjustifiable trespasses upon his 
rights of property. A statement by the attorney upon whose 
advice the prosecution was proceeded with is significant in this 
connection. The attorney said: “He (Klemme) wanted him 
(Thone) arrested for something if there was an offense commit- 
ted, and I told him he could have him arrested for malicious 
injury upon the statement which he made to me.” And on cross- 
examination: “I told him (Klemme) the best thing he could do 
was to have Thone arrested, and he said he wanted to stop the 
way Thone was acting, somehow.” This evidence would author- 
ize the jury to find malice and a want of probable cause. 

Upon all the evidence we find no reason for setting aside the 
verdict as being contrary to the evidence and the weight of 
evidence. 
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The exceptions are overruled. 
G. A. Davis, for plaintiff. 
Thurston & Stanley, for defendant. 


H. LOSE, Assignee of the Estate of M. S. Levy, a Bankrupt, 
v. THEO. H. DAVIES & CO., Limited. 


APPEAL FROM CIRCUIT JUDGE, First Circuit. 
SUBMITTED JANUARY 5, 1897. Decrpep January 22, 1897. 


Jupp, C.J., Frear anb Wuitine, JJ. 


A chattel mortgage is not void for insufficiency of description of (1) the 
location, where the chattels are described as “belonging to me and 
situated in Honolulu, pertaining to the business carried on by me 
at said Honolulu,” or (2) the amount of indebtedness, where the 
mortgage purports to be for a valuable consideration and as security 
for an indebtedness shown by a certain agreement referred to, and 
for future advances, the limit of which is not fixed, or (3) the time 
of payment, no definite time being named; nor is it void as to 
future advances, after such advances have been made, although the 
mortgagee was not bound to make them. 


Under the circumstances of this case, as set forth in the opinion of the 
court, a decree for the cancelation of a chattel mortgage upon the 
ground that the mortgagor was insolvent and that the mortgagee 
had reasonable cause to believe him to be insolvent, is reversed. 


OPINION OF THE COURT BY FREAR, J. 


This is a bill in equity for the cancelation of a chattel mort- 
gage upon the grounds (1) that it is ambiguous, defective and 
insufficient, and (2) that at the time it was made the mortgagor 
was insolvent and the mortgagee had reasonable cause to believe 
him to be insolvent. 
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The arguments upon the first ground are: That the location 
of the property, the amount of indebtedness and the time of 
payment are uncertain and insufficiently described; and that 
the mortgagee was not bound to make the future advances for 
which the mortgage purports to have been given in part as 
security. The property is described as the stock in trade, &c., 
“belonging to me and situated in Honolulu, pertaining to the 
business carried on by me at said Honolulu.” This is a sufficient 
description of the location so far as appears on the face of the 
mortgage, and the extrinsic evidence confirms this view. The 
mortgagor had but one, and that a well known, place of 
business in Honolulu. The mortgage purports to have been 
made for a consideration of $6,000, and as security for the 
indebtedness of the mortgagor to the mortgagee, with interest, 
as shown by an agreement referred to therein, and also as 
security for such indebtedness, if any, as should in the future 
be incurred by the mortgagor to the mortgagee for new goods. 
The amount of the indebtedness need not be stated in figures. 
It is sufficient if the mortgage appears, as in this case, to have 
been made for a valuable consideration, and contains sufficient 
references for the ascertainment of the amount of indebtedness. 
No time of payment need be named. If none is named in the 
mortgage or note or other agreement, the debt is payable on 
demand. As to future advances, a mortgage is good for such 
advances as have been made, whether the mortgagee was bound 
to make them or not, and whether there was any limit fixed or 
not. 

The Circuit Judge sustained the bill and ordered the mortgage 
canceled on the second ground, namely, that the mortgagor was 
insolvent, and that the mortgagee had reasonable cause to believe 
him to be insolvent. We have come to a different conclusion. The 
circumstances were these: M. S. Levy, after conducting a retail 
merchandise business in Honolulu for a year and eight months, 
found himself indebted, in July, 1895, on book account balances, 
as follows: To H. W. Schmidt & Sons, $11,640.62; to the de- 
fendant, a corporation, $1,012.15; to sundry other creditors, a 
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little over $600. Being then pressed by H. W. Schmidt & Sons, 
who had carried him up to that time, he applied to the defendant 
to carry him thereafter. After more or less negotiation for two 
or three weeks, Levy and the defendant entered into a written 
agreement, August 1, 1895, whereby Levy was to purchase of 
the defendant all goods required for his business, and pay there- 
for in weekly installments the total receipts of his business less 
necessary expenses, keep the store fixtures and goods insured, 
give defendant a mortgage of the same, render defendant 
monthly accounts, take stock annually, allow his books to be 
open to defendant for examination, and pay interest on debit 
balances. Before entering into this agreement, the defendant 
inquired into the condition of Levy’s affairs, and was informed 
by him that his stock of goods was of the cost value of about 
$4,400, and that his indebtedness was as above stated, except 
that he said the indebtedness to H. W. Schmidt & Sons was only 
about $8,000, and that they would settle for about $3,000. 
Defendant thereupon declined to entertain the proposition, but 
after further delay Levy said that H. W. Schmidt & Sons would 
be willing to settle for $1,500. Defendant’s head clerk, James 
Wakefield, in its merchandise department, through whom the 
negotiations were principally conducted, thereupon indorsed in 
his own name, but on behalf of the defendant, three notes of 
$500 each, made by Levy and payable to H. W. Schmidt & 
Sons in one, two and three months respectively, and received 
from Levy a bill made out to Levy and signed by H. W. 
Schmidt & Sons, as follows: “August 1. To amount as per bill 
rendered (including stock, store furniture and fixtures), $8,- 
121.58, Settled by notes for $1500.00 endorsed by James 
Wakefield. H. W. Schmidt & Sons.” As a matter of fact, the 
settlement between Levy and H. W. Schmidt & Sons was as 
follows: Levy gave, besides the $1500 indorsed notes, $3500 
unindorsed notes, payable after the indorsed notes, and the total 
indebtedness of $11,640.62 was to be considered canceled only 
on payment of the notes, but this arrangement was unknown to 
the defendant. There is no evidence as to whether the $600 
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owing other creditors was due, but there is some evidence that 
Levy and the defendant orally agreed upon some arrangement 
for the payment of this indebtedness. Thus, so far as appears to 
have been known to the defendant, at the date of the agreement, 
Levy’s stock at cost price amounted to about $4400, and his 
indebtedness to about $3100, none of which he had refused or 
failed to pay for ten days after the same had matured, as re- 
quired by the bankruptcy statute in order to make him a bank- 
rupt. The mortgage was made September 24, 1895. At that 
time Levy’s condition had been changed to this extent. One 
note for $500 had been paid, and new goods to the value of 
about $1900 had been added to his stock, the indebtedness to 
the defendant being thereby considered increased. The sales 
had been small on account of the cholera then prevailing. Levy 
had not become a bankrupt by reason of any of these changes 
since August 1, 1895. He was adjudged a bankrupt a year 
later, in September, 1896. Prior to that date, the three in- 
dorsed notes and $1025 on account of the unindorsed notes to 
H. W. Schmidt & Sons, and the $600 owing to the other eredi- 
tors had been paid; and the defendant had sold goods and ad- 
vanced cash to the amount of $5916.82, on account of which 
$875.10 had been paid. 

Although Levy was beyond doubt insolvent and had commit- 
ted acts of bankruptcy up to Aug. 1, 1895, the date of his agree- 
ment with the defendant, and this was known to the defendant, 
yet upon that date and also upon the date of the mortgage, so far 
as known to the defendant, he was not insolvent and had not 
committed any act of bankruptcy from which he had not re- 
covered nor was he in contemplation of insolvency or bank- 
ruptey. He had made a new start and the defendant entered 
into its agreement with him only on the supposition that all his 
debts had been satisfactorily settled, compromised or provided 
for, and that H. W. Schmidt & Sons, his principal creditors, 
had acquiesced in the new arrangement. 

But it is argued that if the defendant had taken reasonable 
precautions it would have learned of the unindorsed notes and 


LOSE v. DAVIES & CO. 595 


Levy’s unsettled book account with H. W. Schmidt & Sons and 
so would have learned that Levy was insolvent. We need not 
express an opinion as to what would be the result if the defend- 
ant had known that those notes had been given and that the 
book account had not been finally settled, for we are of the 
opinion that under the circumstances the defendant was not 
bound to take such steps as would have been necessary to enable 
it to ascertain these facts. Levy opened a new set of books 
August 1, 1895, and entered therein as his only indebtedness to 
H. W. Schmidt & Sons the indorsed notes for $1500. He 
entered in his old books, bills payable $1500 and profit and loss 
$9970.02. There was no entry of the unindorsed notes for 
$3500 in either set of books. It is contended that the defendant 
should not have accepted Levy’s statement of his affairs but 
should have examined his old books; that such examination 
would have disclosed the false entry of $9970.02 profit and 
loss, and shown that the indebtedness to H. W. Schmidt & Sons 
was over $11,000 instead of about $8000 as stated by Levy and 
that this knowledge would have necessitated further inquiry, 
that is, of H. W. Schmidt & Sons personally, which would have 
resulted in a full disclosure of the facts. A mortgagee is not 
obliged in every instance to examine the books of his mortgagor 
before accepting a mortgage. This would be a necessary pre- 
caution only under special circumstances. The special circum- 
stance relied on in this case is that the defendant knew that 
Levy had been carrying on a losing business for some time and 
had purchased most of his goods of H. W. Schmidt & Sons and 
was therefore probably indebted to them in a large amount. 
But Levy’s own statement showed this very fact, namely, that 
he owed H. W. Schmidt & Sons a large amount, about $8000, 
and that this was probably a true statement was strongly corro- 
borated by the statement over the signature of H. W. Schmidt 
& Sons themselves showing this amount of indebtedness and 
that it was “settled” by the indorsed notes for $1500. There 
was nothing at all to indicate that Levy’s books would show a 
different state of facts. The statement of H. W. Schmidt & 
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Sons would naturally disarm the defendant of any suspicions 
that it might otherwise have had with reference to Levy’s in- 
debtedness to them. And the honesty of Levy himself was not 
questioned in the least at that time, as shown by the plaintifi’s 
own witnesses as well as by the witnesses for the defendant. 
There was therefore nothing that called for an examination of 
Levy’s books by the defendant, and the latter had no reasonable 
cause to believe Levy to be insolvent. It may be added that 
the testimony is to the effect not only that the defendant actu- 
ally believed Levy to be perfectly solvent after its agreement 
with him of August 1, 1895, but also that H. W. Schmidt & 
Sons themselves believed him to be perfectly solvent after their 
agreement with him of the same date; also that the defendant 
was not in the position of one endeavoring to obtain a prefer- 
ence over other creditors. The proposition for the new arrange- 
ment came from Levy and the agreement was entered into by 
the defendant more with a view to future business than for the 
purpose of securing the past indebtedness and it actually sold 
goods and advanced cash to Levy thereafter to the amount of 
about $6000. It is immaterial that II. W. Schmidt & Sons were 
innocent parties, the defendant also being innocent. The 
trouble has arisen evidently through the concealment and mis- 
representations of a third party, Levy. As between innocent 
parties, the loss, if any, due to the fraud of a third party, must 
remain where it falls. 

The question of the effect of the possession of the mortgaged 
goods taken by the defendant a short time before Levy’s bank- 
ruptey, is not raised by the pleadings in this case and will not 
be considered. 

The decree appealed from is reversed and the bill diszissed, 
with costs. 

A. RH Hartwell, for plaintiff. 

Thurston & Stanley, for defendant. 
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THE HAWAIIAN TRAMWAYS CO, Limited, Plaintiff in 
Error, v. C. V. STURDEVANT, Defendant in Error. 


Writ or Error TO tHe Disrrict Maaistrate op Hono.vuuu. 


SUBMITTED DECEMBER 21, 1896. Decipep Jan. 26, 1897. 


Jupp, C.J., Frear anp Ware, JJ. 


A person traveling on the tramcars of the Hawaiian Tramways Co. 
from a point on King street westerly, leaving the car at the corner 
of King and Nuuanu streets and taking the Nuuanu street car going 
northerly, is not required to pay an additional fare of five cents 
when boarding the second car. The passenger’s first place of board- 
ing the car and the place of his destination on Nuuanu street are 
both within the termini for which the statute allows only a charge 
of five cents. 


OPINION OF THE COURT BY WHITING, J. 


On August 12, 1896, in an action by C. V. Sturdevant against 
the plaintiff in error herein, the District Magistrate rendered 
judgment for the plaintiff therein for $100.00. The action was 
to recover the sum of $100.00 being the amount of penalty pro- 
vided for by Sec. 9, Ch. 34, Laws of 1884, for an overcharge 
of fare on a car of a street railway operated by the plaintiff 
in error in Honolulu. 

The defendant in error entered a car operated by the plaintiff 
in error on King Street at a place westerly of the Rifle Range 
near Punahou Street, traveled thereon westerly as a passenger 
to the junction of King and Nuuanu Streets and got off the 
car at that place, and after waiting a short time entered a car 
running up Nuuanu Street in a northerly direction, this car 


598 JANUARY, 1897. 


being the next one to the one he got off from, to go to his home 
on Nuuanu Street, the point of his destination. 


The cars running on King Street do not make regular con- 
nections with those running on Nuuanu Street, but the tracks 
of the tramway cross each other at right angles. 


The errors assigned are: 


1. “The plaintiff in said cause failed to prove that he travel- 
ed within the points mentioned in Sec. 12, of the Laws of 1884. 

2. It appeared in evidence in said cause that the plaintiff 
knew when he boarded the car that it would not go to the point 
he wished to travel. 

3. That the said Tramways Company is not required by 
law to transfer passengers from a car on one line to a car on 
another line without payment of a second fare. 

4, It appeared in evidence in said cause that said company 
was at the time said plaintiff boarded its car, operating a line 
of cars which traveled to the point to which plaintiff wished 
to go, and that it would have been just as convenient for said 
plaintiff to have taken passage on a car running on said line.” 


The plaintiff in error claims that defendant did not travel on 
the streets, nor within the points mentioned in Sec. 12 of Chap. 
34, Laws of 1884, for which the prescribed fare is five cents. 
This claim was decided by the two cases of Dickey v. Hawaiian 
Tramrcays Company, Nos. 3770 and 3771 ante, pp. 373 and 
387, June Term, 1896, and in the latter case, the corner of Fort 
and Queen Streets was held to be within the limits for which 
a fare of five cents only could be charged—and the court says, 
“The system of the street railway in Honolulu operated by 
defendant is a general one and all its lines make connections, 
and, in nearly all, by means of curves, a continuous track or 
rail is laid so that a continuous trip can be made from point to 
point within the limits of a five cent fare. The statute does 
not give the Tramways Company the right to treat any one line 
as a single road. * * * * By a mere change of cars, the 
company does not become entitled to an additional fare. A 
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person traveling on the cars of defendant must make a continu- 
ous trip so far as practicable, and this from one point within 
the limits specified to another point therein.” 

This latter case, No. 3771, is decisive of the present case. The 
rate of fare does not depend upon the way the Tramways Com- 
pany lays out its system of tracks, or runs its cars, or, on what 
connections it may see fit to make, but it is fixed by the statute 
granting the franchise. The plaintiff in error was entitled to 
charge but one fare of five cents in this case. 

As to the other assignments of error, we find no error. It 
is immaterial that Mr. Sturdevant knew when he boarded the 
car that it would not go to the point he wished to travel, nor 
that there was another line on Beretania Street, two blocks 
away from King Street line, but parallel with it, operated by 
the company on which cars were run in a continuous trip to 
the point of destination which Sturdevant wished to reach. 

There is no error; the writ is dismissed. 

A. G. M. Robertson, for plaintiff in error. 

Kinncy & Ballou, for defendant in error. 
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H. G. McGREW, non compos mentis, by his Guardian C. L. 
Carter, v. ALPHONSINE McGREW. 


Motion TO PLACE on CALENDAR. 
SUBMITTED JANvuaRY 19, 1897. DECIDED January 27, 1897. 


Frear anb Wuitinc, JJ., Asp CeciL Brown, Esq., op THE 
Bar, IN PLACE OF Jupp, C.J., DISQUALIFIED. 


Motion to place cause on calendar and settle bill of exceptions denied, 
the bill not having been refused allowance by the trial judge. 


OPINION OF THE COURT BY FREAR, J. 


This is a motion made on behalf of the libellee, to place 
this cause on the calendar, to settle and allow a bill of ex- 
ceptions filed in the cause in the Circuit Court, and to hear the 
cause on the bill of exceptions when settled and allowed. The 
motion is based on the record and an affidavit by defendant’s 
former counsel, C. W. Ashford. We find nothing material to 
the case in the affidavit. The record shows that libellant’s for- 
mer counsel moved this court, on October 3, 1894, to place this 
bill of exceptions on the calendar; that the motion was opposed 
by libellee’s said former counsel; and that the court denied the 
motion. We do not see that the situation has changed ma- 
terially since then, excepting that now a much longer time has 
elapsed without any attempt having been made on the part of 
the libellee or her counsel to take the necessary steps to have 
her bill of exceptions allowed and disposed of; and that, too, 
though this court held (ante, p. 117) as long ago as August 
15, 1895, that the death of the libellant did not prevent further 
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action from being taken on the exceptions. It is true that the 
judge who originally tried the cause has since resigned from 
the bench,—though this does not appear from the record or 
affidavit. But he did not resign until over a year after the bill 
of exceptions was prepared, and no excuse has been shown for 
the failure to get the bill allowed by him or, if possible, by his 
successor, and no refusal to allow the bill has been shown so as 
to authorize this court to allow it as provided by Section 74, 
Ch. 57, Laws of 1892. 

The motion is denied. 

A. K. Humphreys, for the motion. 

Kinney & Ballou, contra. 


REPUBLIC OF HAWAII v. C. G. PARSONS. 


EXCEPTIONS FROM CIRCUIT Court, First CIRCUIT. 
SUBMITTED DECEMRER 28, 1996. DecipEp January 27, 1896. 


Jupp, C.J., Frear anp Wuitine, JJ. 


A charge in a District Court may be less formal than an indictment. 
The charge in this case held sufficient against numerous objections 
made thereto and set forth in the opinion of the court. 


The Penal Code of 1869 was as a whole enacted as a statute by the 
Act of July 7, 1870, and, therefore, any particular section or chapter 
would be law thereafter, even though it might have been previ- 
ously, as a separate statute before the compilation and enactment 
of the Code, unconstitutional because its object was not sufficiently 
stated in its title. 


It is the privilege of a witness and not the right of the party against 
whom he is called, to refuse to give testimony that would tend to 
criminate him; and the judge is not obliged, at the instance of 
such party and in the absence of any objection by the witness, 
to instruct the latter that he is not bound to give testimony that 
would tend to criminate him. 
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The rule permitting the use of his minutes by a district magistrate to 
refresh his memory, when called as a witness, held sufficiently 
complied with under the circumstances set forth in the opinion of 
the court. 


An instruction that the age of a girl must be proved by sworn testi- 
mony, and that her personal, bodily or physical appearance should 
not be taken into consideration, held properly refused, there being 
sworn testimony as to her age. 


In a trial for the offense of sexual intercourse with a female under 
fourteen years of age, an instruction that in order to render cred- 
ible the testimony of the person with whom the offense was alleged 
to have been committed, there should be corroborating testimony 
by other witnesses, was properly refused, there being no rule 
making such corroborating testimony absolutely essential, and 
there being such testimony in this case. 


OPINION OF THE COURT BY FREAR, J. 


The defendant was tried and convicted in the District Court 
of Honolulu, and again, on appeal, in the Circuit Court, First 
Circuit, on a charge of sexual intercourse with a female under 
fourteen years of age. The case now comes to this court on 
exceptions which raise the questions of (1) the sufficiency of 
the charge, (2) the constitutionality of the statute under which 
the charge was made, (3) the admissibility of certain evidence, 
and (4) the correctness of certain instructions requested but 
refused. 

The charge was stated to the court and jury in the Circuit 
Court by the Deputy Attorney-General, who prosecuted the 
case in that court, as follows: “C. G. Parsons is charged with 
violating Section 9, Chapter 13 of the Penal Code at Honolulu 
in the Island of Oahu, and within the jurisdiccion of this court 
during one month next ‘preceding the 12th day of October, 
1896, and particularly on October 10th, 1896, for that he did 
during such time and at such place and upon said date have 
unlawful sexual intercourse with a female under the age of 
14 years, to wit, with one Constancia Rodrigues.” The charge 
is set forth in substantially the same words in the record sent up 
from the District Court on the appeal, and the case is there 
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entitled “The Republic of Hawaii v. C. G. Parsons.” Sec. 9, 
Ch. 13, Penal Code, under which the charge was made, is as 
follows: “Whoever shall be convicted before any police or 
district justice of the kingdom (now republic), of having sexual 
or carnal intercourse with any female of this kingdom (republic), 
under the age of fourteen years, shall be imprisoned,” &c. 
The objections to the charge appear to have been raised for 
the first time by demurrer in the Circuit Court and are the 
following: That it does not appear that the charge was made, 
or the prosecution carried on, in the name and by the authority 
of the “Republic of Hawaii;” or that the said “female” was a 
human being, or that she was of this Republic; or that said 
“CO. G. Parsons” is a male person; or that said ©. G. Parsons 
and said female were not husband and wife; or that Honolulu, 
or the island of Oahu, is in the Republic of Hawaii; also that 
it is not sufficient to allege that the offense was committed “at 
Honolulu” without describing the particular house or place in 
Honolulu; or to allege that “he,” without alleging that “he, 
C. G. Parsons” did have unlawful sexual intercourse; or to 
allege the vear in figures without prefixing “A. D.;” also that 
it is uncertain whether the “said date” is the 10th or the 12th. 
The same degree of particularity is not required in a charge 
in a district court as is required in a formal indictment, and in 
our opinion the charge in question is sufficient and in con- 
formity with the long established practice in the district courts 
of these islands. See Prov. Govt. v. Hering, 9 Haw. 181; The 
King v. Lam Hung, 7 Haw. 344; Republic t. Ah Cheon, ante, 
469; Woodward v. Republic, ante, 416. 

The exception chiefly relied on is that which raises the ques- 
tion of the constitutionality of the statute under which the 
charge is made. The contention is, that the statute is in con- 
flict with Art. 77 of the Constitution of 1864, then in force, 
which provided that “Every law shall embrace but one object, 
and that shall be expressed in its title.” The argument is: that 
the statute in question, Sec. 9, Ch. 13 of the Penal Code of 
1869, was first enacted, in 1864, as “An Act to Amend Chapter 
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13th of the Penal Code” of 1850; that the title of this amend- 
atory act does not comply with the constitutional provision, in 
that it refers merely to the chapter of the amended act and con- 
tains neither a suggestion of the nature of the matter covered 
by the amendatory act nor the title of the amended act, and that 
even if it did set forth the full title of the alleged amended act, 
namely, “Chapter XIII. Polygamy—Adultery—Fornication— 
Incest—Sodomy,” it would be insufficient because that title is 
not broad enough to cover the object of the amendatory act,—- 
which relates to sexual intercourse with a female under four- 
teen years of age. We need not express an opinion as to how 
far this argument would hold good if the charge were made 
under the Act of 1864. We merely suggest on this point the 
question whether the amended act referred to in the title of the 
amendatory act is not the Penal Code itself, the title of which is 
broad enough to cover the matter of the amendatory act,— 
Chapter 13 being merely a subdivision of the Code, not a dis- 
tinct law by itself and not having any title within the meaning 
of the constitutional provision. See Gunter v. Texas, €c., Co., 
82 Tex. 496; People v. Parvin, 74 Cal. 549; Johnson v. Har- 
rison, 47 Minn. 576. But the charge was not made under the 
Act of 1864. It was made under the Penal Code, and this is 
not a mere compilation of laws. It was such at first, as compiled 
in pursuance of the Act of June 22, 1868, and, as argued by 
counsel, the fact that the compilers inserted the amendment of 
1864 in the compilation gave that amendment no additional 
force. But by the Act of July 7, 1870, the Penal Code as com- 
piled was declared to be the law of the land. It is true, as 
suggested by counsel, that the Act of 1870 enacted as law the 
Penal Code as compiled “in conformity with the Act” of 1868, 
and that the Act of 1868 provided for the compilation only of 
the penal laws "Dn force” at the end of that session of the legis- 
lature, but the words “in conformity with” were inserted, not 
for the purpose of excluding provisions which the compilers 
might by mistake or error have regarded as laws in force, but 
in the sense of “in pursuance of” and for the purpose of identi- 
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fying the compilation referred to. That the legislature intended 
to enact the compilation as a Code having the force of a law 
by itself is manifest. What other object was there? The title 
of the Act also bears out this construction. It is, “An act to 
Declare the Penal Code, as Compiled and Published by the 
Judges of the Supreme Court to be the Law of the Land.” 


The first exception relating to the admission of testimony 
was taken to the overruling of defendant’s objection to the 
court’s allowing the girl with whom the offense was alleged to 
have been committed to testify, without first having informed 
her of her privilege of refusing to give testimony that would 
tend to criminate her. This was the privilege of the witness 
herself and not the right of the party against whom she was 
called, and the court was not bound to so instruct her, on the in- 
terposition of such party alone and in the absence of any objec- 
tion by the witness herself. Com. v. Shaw, 4 Cush. 594. 


An exception was taken also to the admission of the testi- 
mony of the district magistrate as to what had been said by 
the defendant in the trial before him. The objection is, that 
the magistrate read his record, that is, his minutes, which were 
not a record admissible as such, and that he did not use it 
merely for the purpose of refreshing his memory. The ma- 
gistrate testified that the record was written by himself at 
the time the defendant gave his testimony, and that the re- 
cord contained a correct statement of what the defendant had 
said; and, in answer to the defendant’s objection, the court 
ruled that the witness might use his record for the purpose of 
refreshing his memory. The witness was then asked to state, 
refreshing his memory from the record, what the defendant 
had said. He then read his minutes. The record itself was 
not put in evidence. In our opinion, the rule which permits 
the use of a writing for the purpose of refreshing the memory, 
was sufficiently compiled with. 

An exception was taken to the refusal of the court to in- 
struct the jury as requested, that “the age of the girl must 
be proved by sworn testimony, and that you are not to take 
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her personal, bodily or physical appearance into consideration 
in arriving at a conclusion as to her age, as such personal, 
bodily or physical appearance is not evidence in this action.” 
This instruction was properly refused. In the case of 
Stephenson v. The State, 28 Ind. 272, relied on in support of 
the instruction, there was no evidence at all of the age of the per- 
son in question except his appearance. In the present case, the 
girl’s father testified on oath that she was thirteen years of 
age. 

The requested instruction, that “in order to render her (the 
girl’s) evidence credible, there should be some corroborating 
and concurrent testimony by some other witness or witnesses 
of time, place and circumstances, tending to prove the charge 
against the defendant, otherwise you must acquit him,” was 
also properly refused. There is no rule which makes such 
corroborating testimony absolutely essential in a case of this 
kind. See The King v. Wo Sow, 7 Haw. 734. Moreover, 
there was such testimony in this case. 

There were exceptions to refusals to give other instructions 
as requested, but these seem not to be relied on and need not 
be considered. 

The exceptions are overruled. 

Deputy Attorney General E. P. Dole, for prosecution. 

J. T. De Bolt and J. L. Kaulukou, for defendant. 
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VOLNEY V. ASHFORD v. HENRY F. POOR and the 
HAWAIIAN GOVERNMENT. 


APPEAL FROM Circuit Junar, First CIRCUIT. 
Susmitrep Dec. 23, 1896. DecIDED FEBRUARY 2, 1897. 


Jupp, C.J., Frear, J., ann S. M Barou, Esq., or tHe BAR, 1N 
PLACE OF WHITING, J., DISQUALIFIED. 


The Hawaiian Government is not liable for the appointment by the 
Postmaster General of a clerk in the Postal Savings Bank to make 
deposits as trustee for the plaintiff, such an appointment not being 
within the real or apparent scope of the Postmaster General’s offl- 
cial duties, and having been ratified by the plaintiff. 


The Hawalian Government is not liable for the defalcation of a clerk 
in the Postal Savings Bank, who as trustee for the plaintiff 


makes a regular withdrawal of money, and fails to account there- 
for to the plaintiff. 


OPINION OF THE COURT BY S. M. BALLOU, ESQ. 


This case comes up on appeal from a decree of Circuit Judge 
Carter in equity dismissing the plaintiff’s bill. The Circuit 
Judge found the facts in this case to be substantially as testified 
in the plaintiff’s deposition, as follows: 

About the last week of December, 1888, just before leaving 
Honolulu for Hilo, plaintiff handed a sack containing two thou- 
sand nine hundred and twenty dollars to Fred. Wundenberg, 
the Postmaster-General and ex-officio manager of the Hawai- 
ian Postal Savings Bank; that at the time plaintiff had no 
definite idea of having it deposited in the bank, but thought 
more of its safety during his then intended absence from Ho- 
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nolulu and knew the post-office safes to be more secure than 
his own; that after his return from Hilo in the first week in 
January, 1889, he learned from Fred. Wundenberg that the 
money had been deposited in the bank in the name of H. F, 
Poor as trustee for him by Wundenberg’s direction; that he 
had no objection to Poor acting as his trustee, and that he 
regarded Poor merely in the light of an official in the bank 
and the Government; that on or about March 11 or 18, 1889, 
he stated to Poor that he desired to withdraw four hundred and 
twenty dollars with interest to that date, as the said amount 
was not drawing interest—the limit of interest-bearing deposits 
being two thousand five hundred dollars—and Poor accord- 
ingly took a blank withdrawal receipt and endorsed on the back 
thereof a form of receipt from plaintiff to Poor, which plaintiff 
at his request signed, acknowledging the receipt of “the within 
mentioned sum,” and that Poor then handed to him four hun- 
dred and forty dollars, twenty dollars being accrued interest; 
that Poor thereafter filled the receipt in with the sum of two 
thousand nine hundred and forty dollars, being the amount to 
the credit of the account, and appropriated the difference. 

Upon this state of facts the plaintiff prays that the defendant 
Poor may be commanded, as trustee, to draw a check on the 
bank for the money in question, and that the Hawaiian Gov- 
ernment, in default of the payment of such check, be ordered 
to pay the amount of the deposit, with interest, to the plaintiff. 

Although at this time the Hawaiian Government was by 
statute liable for the torts of its agents (see High v. Hawaiian 
Govt, 8 Haw. 546; Dillingham v. Government, 9 Haw. 101), 
its liability in this case cannot be conceded. Counsel for the 
plaintiff contends that the government is liable both for the 
appointment of Poor as trustee for the plaintiff by Postmaster- 
General Wundenberg, and for the subsequent defalcation by 
Poor while clerk of the Postal Savings Bank. 

Wundenberg’s appointment of Poor as trustee was not an 
act done within the real or apparent scope of his official duties. 
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It does not fall within the spirit nor the letter of the statute 
then in force (Acts 1884, Ch. 46, Sec. 2) which made it “law- 
ful for the Postmaster-General to authorize and direct such of 
his officers as he shall think fit to receive deposits and to repay 
the same.” Poor was requested to make a deposit, not to receive 
it. The act was personal and private, and if any responsibility 
is attached to it on account of its remote consequence, the 
plaintiff, by ample acts of ratification, adopted it as his own. 

It is equally clear that the government cannot be held liable 
for the subsequent defalcation of Poor. In withdrawing the 
money from the bank Poor was acting within the authority 
conferred on him by the plaintiff. The liability of the govern- 
ment was then terminated. The subsequent embezzlement of 
the fund was a matter solely between the plaintiff and his 
trustee, for which the government has no responsibility. 

The point was made on the brief for the plaintiff that subse- 
quently to this transaction, that is, on June 28, 1889, Poor re- 
opened the account by a fictitious entry of $2,500, closing it 
again upon May 21, 1890, and that these entries created a lia- 
bility on the part of the government. The post-office books, 
however, show that the entry of May 21, 1890, was prior in 
time, that is, $2,500 was drawn out against an account that 
had nothing to its credit, and that this was subsequently re- 
stored on June 28, 1890, not 1889. There can no liability 
arise out of this transaction. ` 

The decree appealed from is affirmed. 

A. 8. Hartwell, for plaintiff. 

Dep. Attorney-General, E. P. Dole, for Hawaiian Govern- 
ment. 

A. Rosa, for defendant Poor. 
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IN THE MATTER OF THE PETITION OF ILIHUNE 
HOOPAT, for a Writ of Habeas Corpus. 


APPEAL FROM Circuit JUDGE, SEconp CIRCUIT. 


SUBMITTED JANUARY 20, 1897. Dronen FEB. 4, 1897. 
Jupp, C.J., Frear anp Wuirine, JJ. 


Relief cannot be had by habeas corpus, though the sentence, imposed by 
a court of competent jurisdiction, on which one is confined, is errone- 
ous in not including a fine. The writ will only lie where the sentence 
is a nullity. 


Where the statute provides for both fine and imprisonment, and one of 
the penalties is omitted, the error will not afford ground of reversal, 
if the punishment imposed is authorized by the statute. 


A writ of error is the proper remedy where the sentence is erroneous. 


OPINION OF THE COURT BY JUDD, C.J. 


The petitioner was tried and convicted of the offense of rape 
at the last December term of the Circuit Court, Second Circuit, 
and was sentenced by the court to imprisonment at hard labor 
for a term of three years and to pay costs taxed at $18.50. 
Application was immediately made on the prisoner’s behalf to 
the Cireuit Judge for a writ of habeas corpus. The writ 
issued and after a hearing the Circuit Judge dismissed the writ, 
whereupon the petitioner appealed to this court. 

The statute authorizes as the punishment for rape a fine of 
not exceeding one thousand dollars and imprisonment at hard 
labor for life or any number of years. Chap. XI, Sec. 3, Penal 
Code. 
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The term of imprisonment at hard labor is within the statute 
and so far is a legal sentence, but the court failed to impose 
any fine, though a fine up to $1000 is required. It is claimed in 
behalf of prisoner that the sentence is void and that therefore 
he is entitled to be discharged on Habeas Corpus, and In re 
Cooper, 3 Haw. 17, is mainly relied upon. 

Cooper’s case was decided in 1866, at which date the statute 
did not allow a writ of error in a criminal case, and as no ap- 
peal had been taken, habeas corpus was resorted to as the only 
remedy available. In that case the court discharged the peti- 
tioner on the ground that his sentence was void being for im- 
prisonment only whereas the statutory sentence for drunken- 
ness required the imprisonment to be at hard labor. As the law 
then stood we cannot say that the decision was wrong as to the 
remedy pursued. But, twenty years later, the court drew a 
distinction between Habeas Corpus and Error and held that a 
conviction or judgment, if jurisdiction appears by the record, 
cannot be attacked in a proceeding by Habeas Corpus. In re 
Piipiilani, 7 Haw. 95. The last case in our reports on this 
subject is In re Titeomb, 9 Haw. 131, where this court held 
that the sentence must be e Ad on its face to entitle the peti- 
tioner to a discharge on habeas corpus. Where the sentence is 
erroneous or voidable only it is not cognizable on Habeas Corpus 
and can only be set aside on appeal or a Writ of Error. 

The question is thus resolved into the inquiry whether the 
sentence imposed in this case is void, the court imposing it 
being without jurisdiction, or is it only erroneous. If the 
former it is cognizable in habeas corpus. Cooper’s case is 
contended to be identical with that before us. His sentence 
was for imprisonment only—a different punishment from that 
prescribed by the law which required imprisonment at hard 
labor. Whether imprisonment at hard labor is a severer punish- 
ment than imprisonment without it is a question upon which 
men may differ. It is sufficient to say that a different kind of 
punishment was imposed by the court from that authorized. 
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It is not like the case at bar where sentence imposed, so far as 
it went, was legal. 

The Massachusetts cases cited by the court in Cooper’s case 
are—all being on writs of error—Wilde v. Commonwealth, 2 
Met. 408; Shepherd v. Commonwealth, id. 419 (1842); Stevens 
v. Commonwealth, 4 Met. 371; Christian v. Commonwealth, 
5 Met. 530 (1843). The statute of error, as it then stood did 
not allow the reviewing court to impose a sentence conformable 
to law. But, in 1851, a statute was passed that “whenever a 
final judgment in any criminal case shall be reversed by the 
supreme judicial court, upon a writ of error, on account of error 
in the sentence, the court may render such judgment therein 
as should have been rendered, or may remand the case for that 
purpose to the court before whom the conviction was had.” 
See Jacquins v. Commonwealth, 9 Cush. 280. In Stalkers’ 
case, decided October 22, 1896, in the State of Massachusetts 
(44 N. E. Rep. 1068) the court held that it would not grant 
relief by habeas corpus where the sentence was erroneous in not 
including a term of solitary confinement in the sentence which 
imposed only imprisonment at hard labor. The court said that 
habeas corpus would not relieve when the court had jurisdiction 
to sentence the prisoner and errs simply in regard to the extent 
of the punishment. Sennott’s case, 146 Mass. 492, decides that 
neither irregularities nor errors, so far as they are within the 
jurisdiction of the court, can be inquired into upon a writ of 
habeas corpus. In the state of Ohio, it was held that where the 
sentence was less than that authorized by statute, ex parte 
Shaw, 7 Ohio St. 81, or greater, ew parte Van Hagan, 25 Ohio 
St. 426, the sentence was not void, but erroneous, and that 
habeas corpus is not, but error to reverse, is the proper remedy. 
In re Belt, 159 U. S. 95, holds that the general rule is that the 
writ of habeas corpus will not issue unless the court, under 
whose warrant the petitioner is held, is without jurisdiction; 
and that it cannot be used to correct errors. 

The passage of the Act respecting writs of error, Chap. XCV 
of the Laws of 1892, places us in the position of Massachusetts 
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and other states of the United States, and without overruling 
the case of Cooper, 3 Haw. 17, we emphasize the distinction 
between habeas corpus and error, pointed out in Piipiilani’s and 
Titcomb’s cases, and hold that habeas corpus will not lie to dis- 
charge the petitioner in this case. 

The sentence of the Circuit Court was not void. The court 
had jurisdiction of the offense and the petitioner, and the only 
error indicated is that the court did not impose all the punish- 
ments directed by the statute. It is doubtful whether the peti- 
tioner in this case could obtain a writ of error, considering that 
Sec. 3 of the statute on writs of error provides that no writ of 
error shall issue,—“for any matter held for the benefit of the 
plaintiff in error.” But this is not necessary to decide. We find 
instructive reasoning in Dillon v. State, 38 Ohio St. 586 
(1883). It was a motion for leave to file a writ of error. The 
petitioner was sentenced to imprisonment in the penitentiary 
for one year and to pay costs and no fine was assessed, whereas 
the statute prescribed imprisonment for not less than three years 
and a fine of not exceeding $500. The court held that where 
the sentence imposed, whether of fine or imprisonment, is au- 
thorized by the statute, the failure of the judge to discharge bis 
whole duty by imposing both fine and imprisonment provided 
by law, will not warrant a reversal. The sentence in such case 
being warranted, the defendant is not prejudiced by the error of 
the court in failing to inflict upon him the additional punish- 
ment. These facts are on all fours with the one at bar, and the 
view taken commends itself to our judgment. Why should a 
person because he has received, by mistake, less punishment 
than he ought to have received by the statute, be set free and 
altogether escape from that part of the punishment which was 
imposed and which was authorized by the statute? He cannot 
complain of this error. He has no grievance to redress, and 
cannot be discharged. 

The appeal is dismissed. 

A. G. M. Robertson, for petitioner. 

E. P. Dole, Dep. Attorney-General, for the respondent. 


614 FEBRUARY, 1897. 


MDME. EDMA G. V. TROUSSEAU v. B. CARTWRIGHT 
and H. E. McINTYRE, Executors of the Will of G. P. 


Trousseau, deceased. 


Exceptions From Circuit Court, First CIRCUIT. 
SUBMITTED Dec. 24, 1896. Decipep FEBRUARY 6, 1897. 


Jupp, C.J., Frear, J., anD E. P. Dore, Esq., or THE Bar, IN 
PLACE OF WHITING, J., DISQUALIFIED, 


Though the defendants admitted that a will had been admitted to pro- 
bate, and that they were the executors of the testator, it was proper 
to allow the plaintiff to introduce the will, as it was a statement by 
the testator of his financial condition—a material fact in issue. 

The order of proof is largely in the discretion of the party offering the 
evidence, 


The competency of an expert in a foreign language is a matter within the 
discretion of the court. 


A written agreement becomes evidence on proof of its execution by the 
party whose legal representatives are sought to be charged. 


A witness who testifies to admissions of a party to an agreement may 
state the length and character of his acquaintance with said party. 


A letter of the testator remitting a payment in pursuance of the agree- 
ment in question is evidence tending to show his admission of his 
obligations thereunder. 


A foreign code of law may be introduced as a whole and thereafter 
specific portions of it, applicable, pointed out. 


Admissions of the testator, confirming expressions in the agreement as 
to his relations with the other party to the agreement, are compe- 
tent evidence. 
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Oral admissions by a party to an agreement as to its existence and effect 
are competent evidence, without introducing the agreement, as what 
a party admits against himself may reasonably be taken to be true. 

It was sufficient for this case that by Hawaiian law a separated wife 
could make an agreement with her husband. 


OPINION OF THE COURT BY JUDD, C.J. 


The previous proceedings in this case are reported ante, 
pages 138 and 352. A new trial having been ordered, Judge 
Carter of the Circuit Court, First Circuit, heard the case, jury 
waived, and rendered a decision therein in October last, order- 
ing judgment for the plaintiff in the sum of $29,968.88, of 
which $1000 was remitted by plaintiff as being covered by the 
judgment on the previous trial; and the case comes to us upon 
the defendants’ bill of exceptions. The exceptions taken are 
numerous and we copy them entire and have renumbered them 
for convenience, as follows: 

“Be it remembered that this cause came on to be heard on 
the 16th day of October, A. D. 1896, in vacation as of the 
August term, A. D. 1896, of the Circuit Court, First Circuit, 
before Alfred W. Carter, presiding judge, when the plaintiff 
to maintain the issue on her part offered in evidence,—Petition 
for probate of will, Order of probate, Order of notice of hear- 
ing of petition for probate of will, Copy of will, all in original 
probate record No. 2899 (marked Exhibit A), to the admission 
of which testimony the defendants by their counsel, after ad- 
mitting in open court that the will of Dr. Trousseau had been 
probated and that Bruce Cartwright and Hugh E. McIntyre 
had been appointed executors of his estate, then and there duly 
objected on the ground— 

1—That said evidence was immaterial, irrelevant and incom- 
petent, and had a bearing on other facts and matters of which 
in itself it was no proof. 

The court overruled the objections and admitted the evidence, 
to which ruling and admission of evidence, the defendants by 
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their counsel then and there duly excepted and the exception 
was allowed by the court. 

2—And the plantiff further to maintain the issue on her part 
offered in evidence and read the deposition of Mr. Vizzavona 
(Exhibit E). 

To the admission of the third interrogatory therein—“Are 
you familiar with the handwriting of the late Dr. George Trous- 
seau? If you are, will you say whether the annexed agreement 
bears his signature?’ and the answer—“I am familiar with the 
late Dr. G. Trousseau’s signature; the signature on the annexed 
agreement is that of Dr. G. Trousseau.” Defendants by their 
counsel objected on the ground that it was necessary to prove 
the capacity of Dr. Trousseau and wife to make a contract 
before proving his signature, and that the evidence was irre- 
levant, incompetent and immaterial. 

The court overruled the objections and admitted the evidence 
to which ruling and admission of evidence, the defendants by 
their counsel then and there duly excepted and the exception 
was allowed by the court. 

3—To the fifth interrogatory, “Can you state whether or not 
it is the French custom to use the words ‘epouse separee’ appear- 
ing in said agreement, in reference to a wife who lives separate 
from her husband by private agreement of separation, or are 
the words ‘epouse separee’ used only to indicate a wife separ- 
ated by judicial decree?’ and to the admission of the answer 
“The words ‘epouse separee’ form a legal phrase (lit. are legal 
words) and mean a wife separated by judicial decree (lit. judg- 
ment); a copy of the decree of separation is deposited in my 
office.” The defendants by their counsel objected on the 
grounds that the witness had not been shown to be an expert on 
legal phraseology; that if the words “epouse separee” are or- 
dinary words the admitted translation of Pierre Jones was con- 
clusive as to their meaning; that the meaning of the words 
“epouse separee” was immaterial, irrelevant and incompetent, 
that the evidence did not tend to prove capacity of the parties 
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to the agreement sued upon; that the recital of which it was a 
part in the contract was not proper and competent evidence of a 
valid decree of separation between Dr. and Mrs. Trousseau and 
of their status. 

The court overruled the objections and admitted the evidence, 
to which ruling and admission of evidence the defendants by 
their counsel then and there duly excepted and the exception 
was allowed by the court. 

4—And the plaintiff further to maintain the issue on her 
part offered in evidence the original agreement attached to the 
aforesaid deposition and referred to in interrogatory three. 

To the admission of this agreement defendants by their coun- 
sel objected on the ground that Mrs. Trousseau’s signature had 
not been proved, that as husband and wife Dr. and Mrs. Trous- 
seau were incapable of entering into any contract and their 
capacity had not been shown. 

The court overruled the objection and admitted the evidence, 
to which ruling and admission of evidence the defendants by 
their counsel then and there duly excepted and the exception 
was allowed by the court. 

5——And the plaintiff further to maintain the issue on her 
part called as a witness A. S. Hartwell who, inter alia, testified 
as follows: “I was well acquainted with the late Dr. George 
Trousseau; he was my family physician from about 1872 until 
he went to Hawaii, some ten years later; I was retained in behalf 
of Mme. Trousseau by the French Consul to bring proceedings 
against him to enforce payment of the French decree referred 
to in the agreement.” 

To this testimony the defendants by their counsel objected 
as incompetent, irrelevant and immaterial. 

The court overruled the objection and admitted the testi- 
mony, to which ruling and admission of testimony defendants 
by their counsel then and there duly excepted and the exception 
was allowed by the court. 

6—And on October 17th, to which day the court had ad- 
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journed, the plaintiff further to maintain the issue on her 
behalf offered in evidence a letter of G. Trousseau dated 
December 30, 1891, (Exhibit L). 

To the admission of this evidence the defendants by their 
counsel then and there objected as incompetent, irrelevant and 
immaterial. 

The court overruled the objection and admitted the evi- 
dence, to which ruling and admission of evidence the defend- 
ants by their counsel then and there duly excepted and the 
exception was allowed by the court. 

7—And the plaintiff further to maintain the issue on her 
behalf called as a witness Mons. Vizzavona, who testified, inter 
alia, as follows: Ques. “This is what?’ (showing book to 
witness). Ans. “This is a copy of the Code Napoleon.” 

To the allowance of this question and the admission of the 
answer defendants by their counsel then and there objected 
on the grounds that the admission of the Code Napoleon as a 
whole was not the proper way to prove a French law, and 
that the evidence was incompetent, irrelevant and immaterial. 

Counsel for plaintiff offered to point out specific portions 
relied on and later did do so. 

The court overruled the objection and allowed the question 
and admitted the answer, to which ruling and admission of 
testimony the defendants by their counsel then and there ex- 
cepted and the exception was allowed by the court. 

8—The said witness was also asked this question: “At any 
time during your acquaintance with Dr. Trousseau did he refer 
in any matter to the relations between himself and Mme. 


Trousseau?” 


To this question defendants by their counsel objected as 
irrelevant and immaterial. 

The court overruled the objection on the ground that the 
evidence was admissible to confirm the declaration in the con- 
tract that such a relation existed and allowed the question, to 
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which ruling the defendants by their counsel then and there 
duly excepted and the exception was allowed by the court. 

9—The said witness then answered said question as follows: 
“Yes, sir, he told me that he was separated de corps et de 
biens, that is the words that we said in French when you are 
separated from your wife. There is another phrase that we 
employ when you leave your wife, but when they are separated 
by the judiciary they use ‘epouse separee de corps et de biens’, 
and that is what Dr. Trousseau told me.” 

Defendants by their counsel then and there moved to have 
said answer stricken out as incompetent, irrelevant and imma- 
terial. 

The court overruled the objection and admitted the evi- 
dence, to which ruling and admission of evidence the defend- 
ants by their counsel then and there duly excepted and the 
exception was allowed by the court. 

10—And the plaintiff further to maintain the issue on her 
behalf offered in evidence the copy of the Code Napoleon 
referred to in the testimony of Mons. Vizzavona. 

To the admission of this evidence the defendants by their 
counsel then and there objected on the ground that the French 
law could be proved only by witnesses skilled therein, and the 
offering in bulk of the Code Napoleon in the original language 
without reference to any specific parts thereof was improper, 
and that the evidence was incompetent, irrelevant and imma- 
terial. 

The court overruled the objection and admitted the evidence, 
to which ruling and admission of evidence the defendants by 
their counsel then and there excepted and the exception was 
allowed by the court. 

When plaintiff had closed her testimony and rested her case, 
defendants by their counsel moved for judgment upon the 
following grounds: 

11—That there was no proof that Madame Trousseau was 
separated from Dr. Troussean by judicial decree. 
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12—That there was no proof that the laws of France are 
the same as Hawaiian law as to separation of husband and 
wife. 

13—-That the alleged contract had not been proved to have 
been executed. 

14—-That the decree of separation of Dr. and Madame 
Trousseau had not been proved in accordance with the Com- 
piled Laws, page 370. 

15—That no decree of separation of a Hawaiian court had 
been proved. 

16—Incompetent testimony had been offered to prove the 
allegation of the complaint. 

17—The French term “epouse separee” in the contract has 
no judicial significance in Hawaii. 

18—The French term in the contract does not come within 
Sec. 1340 of the Civil Code. 

19—The power to Antone Perry recites that she is a widow. 

20—The claim is barred by the statute of limitations. 

The court denied the motion for judgment to which ex- 
ceptions were taken and allowed.” 


We overrule all of the exceptions taken and will give our 
reasons upon such of the points as we deem essential to discuss. 
Where the “agreement” is spoken of it means the agreement set 
out in full in the first decision in this case, ante, page 138. 


Exception 1. Even though defendants had admitted that 
the will of their testator had been probated and that the de- 
fendants were executors of his estate, it was competent for 
plaintiff to introduce the probate proceedings and the will of 
Dr. Trousseau, as it contained a statement by the testator him- 
self of his financial condition. For this purpose the will was 
material evidence for the plaintiff, the main fact for her to 
prove being the ability of Dr. Trousseau to pay the principal 
sum mentioned in the agreement. 
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Exception 2. The order of proof is a matter of convenience 
and rests largely in the discretion of the party offering the evi- 
dence. It was immaterial which was proved first, the signa- 
ture of Dr.Trousseau or the capacity of the parties to make the 
agreement. 


Exception 3. The competency of a person to be admitted 
as an expert in a foreign language is a matter in the discretion 
of the court. Probably the Chancelier of the French Legation, 
being also a French Notary, was as competent a witness as could 
be obtained here in reference to the meaning of French words. 

Exception 4. The agreement became evidence on the proof 
of Dr. Trousseau’s signature thereto; his executors being the 
parties sought to be charged. 


Exception 5. It was proper to allow Mr. Hartwell to state 
the length and character of his acquaintance with Dr. Trous- 
seau to indicate the means of knowledge of what he afterwards 
testified to without objection, to wit, the admission of Dr. 
Trousseau as to the decree of separation between himself and 
plaintiff, familiarity with his handwriting, Ze, 

Exception 6. A letter of Dr. Trousseau to the French 
Commissioner dated December 30, 1891, stating that he handed 
him 200 pounds or 5000 francs, to be remitted to Mme. Trous- 
seau at Paris, was competent evidence as tending to show an 
admission of Dr. Trousseau’s as to his obligations under the 
agreement. 


Exception 7. Any objection to admitting the Code Napo- 
leon as a whole, not specifying the particular portions relied 
upon, loses its force since at a later stage of the case the speci- 
fic portions applicable were pointed out to the court. 


Exception 8. Evidence of admissions of Dr. Trousseau con- 
firming the expressions in the agreement as to the relations of 
Mme. Trousseau to himself was competent. 

Exception 9. The evidence of a witness that Dr. Trousseau 
told him that he was separated from his wife “de corps et de 
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biens’’was competent evidence to confirm the statement in the 
agreement that plaintiff was an “epouse separee.” 

Exception 10, is similiar to exception 7 and we make the 
same answer to it. 


Exception 11, being point 1 upon which defendants moved 
for judgment. This involves the question of the weight of evi- 
dence, as there certainly was some proof that Mme. Trousseau 
was separated from Dr. Trousseau by judicial decree, to wit, 
the statement in the agreement signed by Dr. Trousseau that 
she was an “epouse separee” (separated wife), which was ex- 
plained by a competent witness to mean a wife separated by 
judicial decree, and also the admissions of Dr. Trousseau. Oral 
admissions by a party to the agreement as to the existence 
of a written agreement are competent proof against him even 
though they involve what must necessarily be in writing. This 
is not proving the contents of a paper by parol, without produc- 
ing the paper. The admissions stand on a different principle, 
that what a party admits against himself may reasonably be 
taken to be true. The following cases may be referred to— 
Smith v. Palmer, 6 Cush. 518; 1 Greenleaf, Ev., Secs. 96, 
203; Slatterly v. Pooles, 6 M. & W., 663; Loomis v. Wad- 
hams, 8 Gray, 562. 

Exception 12. It was not essential to the case that the laws 
of France and of the Hawaiian Islands are the same as to the 
separation of husband and wife. It is sufficient that by the 
laws of Hawaii the separated wife could at the date of the 
agreement make a contract with her husband. See Sec. 1339, 
Civil Code, Comp. Laws, p. 440. The former decision, ante, 
page 138, settles this. 

Exception 18. There was proof of the execution of the 
agreement, 

Exception 14. In view of our opinion on exception 11, we 
hold it was not essential for plaintiff to produce a duly authen- 
ticated copy of the decree. 
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Exception 15. It was not essential to prove a separation 
by a Hawaiian court. The court should take cognizance of a 
judicial separation in a foreign court, as determining the status 
of the woman and her power to make the agreement. 

Exception 16. We find no incompetent testimony allowed 
in this case, whether any was “offered” or not cuts no figure 
in this case. 

Exception 17. The French term “epouse separee” in the 
agreement has the judicial significance in Hawaii that it was 
proved to have. 

Exception 18. This point was not argued before us nor 
touched upon in the briefs, and we fail to see its force. 

Exception 19. If in the power of attorney to Mr. Antoné 
Perry the plaintiff is styled a “widqw,” her husband, Dr. 
Trousseau, having deceased, it does not overthrow the evidence 
that she was a separated wife while her husband lived. 

Exception 20. Payments made by Dr. Trousseau in 1891 
took the claim out of the statute of limitations, if it had run 
previous to that date. 

The exceptions are overruled. 

A. 8. Hartwell, for plaintiff. 

C. Brown and L. A. Dickey, for defendants. 
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Jupp, C.J., Frear anb Wairtine, JJ. 


Under Sections 17 and 68, Act 51, Laws of 1896, which provide that 


real and personal property, or several classes or kinds or parcels 
of real or personal property, when combined and made the basis 
of an enterprise for profit, shall be assessed as a whole, taking into 
consideration the net profits, gross receipts, and running expenses 
of the enterprise, and, in the case of a corporation, the market 
value of its stock, and all other facts bearing upon the value of 
the property; held, that the earnings, and, in the case of a corpor- 
ation, the market value of the stock, should not be taken as the 
sole or conclusive test of the value of the property, but that they 
are nevertheless important factors in determining such value, 
whether the property consists chiefly of real estate as in the case 
of a railroad company, or of personal estate, as in the case of a 
steamship company. 


Property so combined may as a whole be of much greater value than 


the sum of the values of its several parts regarded separately. 


In this case, the assessment of the plaintiff’s property, consisting 


chiefly of steamships, ship chandlery, coal and real estate, as a 
whole at $471,300, is sustained, though the plaintiff returned the 
aggregate value of its property, regarded as separate items, at 
$269,590.48. 


Proof, if made, that the assessor did not proceed in the same way in 


estimating the value of the property of all corporations, would not 
be sufficient to invalidate the entire assessment on the ground of 
fraudulent discrimination. 
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OPINION OF THE COURT BY FREAR, J. 


By the provisions of the general internal tax law of June, 
1896, a portion thereof was to take effect upon publication, 
and the remainder December 31, 1896; and the prior general 
internal tax law, that of 1892, was repealed, the repeal to take 
effect as to a portion of the law upon the publication of the 
new law, and as to the remainder on said December 31, 1896. 
Under these provisions the statutory law governing this case, 
which relates to the assessment of the plaintiff’s property as of 
July 1, 1896, consists of the law of 1892 (Ch. 61) except Sec- 
tion 26 thereof, and Sections 17, 68, 82, 83, 84 and 85, of the 
law of 1896 (Act 51). The principal changes introduced by 
these sections of the new law are: (1) Whereas previously the 
special tax appeal court (consisting of three persons) created 
by the tax law, had been the only court of appeal in assessment 
cases, now a further appeal, (on both the law and the evidence) 
is allowed to the Supreme Court from decisions of the special 
tax appeal court; and (2) Whereas previously, in practice and 
by general understanding rather than by the express provisions 
of the statute, real and personal property, or several classes or 
kinds or parcels of real or personal property, when combined 
and made the basis of an enterprise for profit, had been assessed 
separately, now it is expressly provided that such property 
shall be assessed as a whole. The principal point involved in 
this case is the construction and effect of this last mentioned 
provision of the new law. Each law, the old and the new, 
provides for a tax upon real property and upon personal prop- 
erty, and defines what is included under each of those terms. 
The sections that prescribe the methods of ascertaining the 
value of the property, which are the sections in question in this 
case, are the following: 

“Section 26. (Old law, now repealed.) The full cash value 


of all real property and all personal property and of the inter- 
ests of any person in real or personal property, within the 
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meaning of this Act, shall be estimated at a sum which such 
real or personal property or such interest therein might reason- 
ably be expected to bring at a sale by public auction for cash. 
Provided, always, that when any real estate or house is leased 
or rented, the sum of eight years’ rental shall be the assessment 
value of such real estate or house, unless such valuation shall 
be manifestly unfair or unjust. 


“Section 17 (new law). All real and personal property and 
the interest of any person in any real or personal property 
shall be assessed separately as to each item thereof for its full 
cash value. 

Provided however, that in all cases where real and personal 
property, or several classes or kinds or parcels of real or per- 
sonal property respectively, are combined and made the basis 
of an enterprise for profit, the combined property forming such 
basis of such enterprise for profit, shall be assessed as a whole 
on its fair and reasonable aggregate value. 

In estimating the aggregate value of each such enterprise 
for profit, there shall be taken into consideration the net profits 
made by the same, also the gross receipts and actual running 
expenses; and where it is a company being a corporation whose 
stock is quoted in the market, the market price thereof, as well 
as all other facts and considerations which reasonably and fairly 
bear upon such valuation. 

In ascertaining the aggregate value of the property constitut- 
ing an enterprise for profit for the purpose indicated by this 
section there shall be excluded therefrom the value of shares 
in other Hawaiian corporations held or owned by such enter- 
prise, and all property on which specific taxes are levied. 

And further provided, that when any real estate or house 
is leased or rented, the sum of eight years’ rental thereof shall 
be the assessment value of such real estate or house, unless 
such valuation shall be manifestly unfair or unjust. 

“Section 68 (new law). If any of the property by this Act 
directed to be returned shall consist of real and personal prop- 
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erty, or several classes or kinds or parcels of real or personal 
property, respectively, which are combined and made the basis 
of an enterprise for profit, the person making the return shall 
give a detailed description of such property and state the aggre- 
gate value thereof, taking into consideration the net profits 
made by the same, also the gross receipts and actual running 
expenses, and where it is a company, being a corporation whose 
stock is quoted in the market, the market price thereof, as well 
as all other facts and cuus.derations which reasonably and fairly 
bear upon such valuation. 


He shall state what, if any, the net profits as well as the 
gross proceeds and actual running expenses of such enterprise 
have been during the twelve months next preceding; and if 
known, what sale or sales of stock or other interest in such 
enterprise have taken place during the twelve months next 
preceding. giving the name of the person selling, the person 
buying, the number of shares or proportion of interest sold 
upon each sale; and, when known, the purchase price thereof.” 

The plaintiff, a corporation, returned its tangible property, 
consisting chiefly of steamships, ship chandlery, coal and real 
estate, at $269,590.48, as the aggregate value of the combined 
property forming the basis of its business enterprise. This 
amount, however, was merely the sum of the values of the 
different items valued separately as under the old law. The 
assessor raised this to $471,300. This amount he obtained 
according to his testimony before the tax appeal court, by 
taking the capital stock (then consisting of 4250 shares, of the 
par value of $100 each) at its market value, $145 per share; 
reducing this fifteen per cent. as an allowance for a probable 
reduction in the price of the shares if sold in large quantities; 
and then making a further reduction of ten per cent. as a means 
of equalization, with reference to the property of other corpor- 
ations; he also considered the gross receipts ($618,745.07), the 
running expenses ($556,686.58), the net earnings (over 
$62,000, or over fourteen per cent. on the capital stock) and 
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the dividends paid (twelve per cent.) during the year then just 
ended; also the dividends paid during the preceding seven years 
which aggregated the exact amount of the capital stock 
($425,000); he also states that he considered the principal real 
and personal property other than the steamships. The tax ap- 
peal court sustained the assessment made by the assessor. 

It is contended for the plaintiff that the new law like the 
old, in so far as it bears upon the present case, provides for a 
tax upon property only; that a business or enterprise is to be 
distinguished from the property which forms its basis, in that 
the value of the former may depend upon a great many things 
besides the property, as, for example, upon labor, skill, experi- 
ence, rapid turning over of capital, want of competition and 
especially good will; that all these elements combine to produce 
the earnings and determine the market value of the stock, as 
well as the value of the enterprise, so that although the earn- 
ings and the market value of the stock may be regarded as fair 
criteria of the value of the enterprise, they should not be con- 
sidered in ascertaining the value of the property, since this is 
only one of many elements which go to determine the amount 
of the earnings or the market value of the stock or the value of 
the business; that not only is this a truth aside from the statute, 
but that the statute in question itself recognizes it, for it ex- 
pressly provides for the assessment of the property, and that 
portion of it (the third paragraph of Sec. 17) which directs the 
consideration of the earnings and the market value of the stock, 
does so only for the purpose of estimating the value of the 
enterprise; that the assessor by considering chiefly, almost en- 
tirely, the earnings and the market value of the stock, pro- 
ceeded on a wrong principle and really estimated the value of 
the enterprise, and erroneously took this as the value of the 
property, as if there were no distinction between the two. It 
is also contended, that the return made by the plaintiff is cor- 
rect, not only because “aggregate value,” at which combined 
property is required by the statute to be assessed, means merely 
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the sum or total of the values of the different parts valued 
separately, but also because as a matter of fact aside from the 
language of the statute one parcel of combined property, (at 
least if it is manufactured personal property like a steamship 
and so capable of indefinite multiplication) has no greater value 
as a part of a whole or because of its use in connection with the 
other parts than it would have taken by itself. 


We may readily concede that, as contended for the plaintiff, 
the sections in question as well as numerous other portions of 
the statute, show that the legislature intended to tax only the 
property forming the basis of an enterprise for profit, and did 
not intend to tax the enterprise as such itself. We may also 
concede that there may be a great difference between the value 
of an enterprise and the value of the property which constitutes 
its basis, especially if such property is considered not as a whole 
but as a mere aggregate of isolated parts; also that the earnings 
or the market value of the stock of an enterprise may not alone 
be a correct criterion of the value of the property which forms 
its basis. It is easy to see that owing to good will, skillful man- 
agement, respectability and popularity of the proprietors, lack 
of competition, or other causes, the capitalized earnings or even 
the market value of the stock of an enterprise may greatly ex- 
ceed the value of its tangible property, especially if regarded 
as separate items; or, on the other hand, that the market value 
of the stock may be much less than the value of the tangible 
property, whether regarded as a whole or as separate items, as 
for instance, if the enterprise were greatly in debt, for then the 
market value of the stock would represent only the excess of 
the value of the enterprise over the indebtedness. 


But while neither the earning power nor the market value of 
the stock of an enterprise is necessarily alone a correct criterion 
of the value of the property, it by no means follows that these 
may not be considered, with other things, in determining the 
value of the property. As well might it be said that the cost of 
production of personal property or the price paid for real prop- 
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erty, which certainly is often very different from the value of 
the property, cannot be considered with other things in estimat- 
ing the value of the property. And this we take to be the dis- 
tinction recognized in the numerous cases examined by us, 
namely, that the earnings and the market value of the stock 
of a corporation cannot be regarded as alone furnishing a cor- 
rect criterion of the value of the property in all cases, but may 
be considered in estimating the value of the property, whether 
tangible property alone, or both tangible and intangible, and 
that the weight to be given to these considerations depends 
upon the particular circumstances of each case. In some cases 
these considerations taken alone, may be the best guide to the 
value of the property, while in other cases they may be of little 
importance. This is also the rule recognized by our statute, 
which provides that “there shall be taken into consideration” 
not only these facts but also “all other facts and considerations 
which reasonably and fairly bear upon such valuation.” It is 
true, these considerations are referred to in Section 17 (third 
paragraph) only in connection with the value of the “enter- 
prise,” but we have no hesitation in holding that “enterprise” 
as here used was intended to mean “the property forming the 
basis of an enterprise” as in the preceding paragraph, or “the 
property constituting an enterprise” as in the succeeding para- 
graph; this is also obvious from the language of Sec. 68 which 
requires the person making the return to set forth the aggregate 
value of the combined property of the enterprise, after taking 
these and other things into consideration. This is holding, not 
that the words “combined property” in other parts of these 
sections were intended to mean “enterprise” but that “enter- 
prise” in the third paragraph of Sec. 17 was intended to mean 
“combined property of an enterprise.” But even if the statute 
did not expressly so authorize or direct, still the earnings and 
the market value of the stock might be taken into consideration 
in estimating the value of the combined property. 

The questions of greatest difficulty in this case are whether 


INTER-ISLAND STEAM NAV. CO. v. SHAW. 631 


the “aggregate value of the combined property” of an enter- 
prise, though consisting chiefly of personal property capable 
of indefinite multiplication, may materially exceed the sum of 
the values of the parts taken separately, and if so, how far the 
earnings or the market value of the stock may be considered 
in determining such value. In the first place, the word “aggre- 
gate” as here used in the expression “aggregate value” does not 
mean merely “sum” or “total.” That is not necessarily its only 
meaning in common usage, and in this statute the words “as a 
whole” used in the same clause show that the word “aggregate” 
was intended to qualify the word “value” so as to make it 
mean the value of the property as a unit and not merely as a 
collection of separate items. This is obvious also from other 
portions of these sections of the statute. In the second place, 
it is evident that the legislature regarded the value of the 
property as a whole as materially greater than the sum of the 
values of the parts considered separately. In the third place, 
it is evident that the legislature thought that the earnings and, 
in the case of a corporation, the market value of the stock, of 
an enterprise, were important considerations in determining the 
value of the property as a whole. These views of the legisla- 
ture should be given effect, if possible, and, in our opinion, 
they are well founded in reason and amply ae by 
authority. 

In considering the cases that bear upon the Bisa it is im- 
portant to keep in mind the different classes of statutes under 
which they were decided. The most common form of statute is, 
of course, that which, like our former statute, simply imposes 
taxes on property, without any provision that combined prop- 
erty shall be assessed as a whole. But in a number of the 
United States in recent years, as a result of a belief that the 
properties of large enterprises, especially corporations, possess 
a considerable value from the very fact of their magnitude or 
the relations of their different parts to each other, and that such 
increment of value escapes taxation under the ordinary statutes, 
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various changes have been introduced with a view to subjecting 
such increment to its fair share of taxation. The various fac- 
tors, sometimes called the intangible property, which go to 
make up this increment of value, are commonly included under 
the term “franchise,” though we doubt the propriety of giving 
so wide a meaning to this term. One form of statute adopted 
to subject this increment to taxation is that which imposes 
what is called a “franchise” or “privilege” tax. This is a tax 
upon a corporation, as such, as an entity, and is analogous to a 
tax upon a person, or business or occupation, as such, like a poll 
tax or a license tax under Hawaiian law. Not being a property 
tax, it may be somewhat -arbitrary in amount, and is sometimes 
made a percentage of the earnings, or of the market value of 
the capital stock less the value of the tangible property assessed 
separately, and so, while not a property tax, it is made and is 
considered as practically equivalent to a tax on the value of 
the intangible property. Thus the tax on the tangible property 
and the franchise tax together are in most cases substantially 
equivalent to a tax on the entire property. In such case, of 
course, the earnings, or the market value of the stock less the 
value of the tangible property, may be made the sole measure 
of the aggregate amount of the tax. A second form of statute 
adopted for the same purpose is one that imposes a tax upon 
both the tangible and the intangible property, or, what is con- 
sidered the same thing, upon all the property, including the 
franchise. This is a property tax, a tax upon the value of 
the property; and the earnings and market value of the stock, 
although not regarded as the sole test of the value of the prop- 
erty, are nevertheless regarded as very important considerations 
in determining that value, in fact they are regarded as the best 
guide. See State Railroad Tax Cases, 92 U. S. 575. This is on 
the assumption that in the case of most business enterprises a 
sale of all the property, tangible and intangible, would carry 
with it substantially all that went to make up the value of the 
enterprise, and that the market value of the stock is the best 
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evidence of that value, because it is determined by the judg- 
ment of those best able to judge—those who actually buy and 
sell the stock. A third form of statute is one which, like our 
present statute, directs that the combined property shall be 
assessed as a whole. This is regarded as practically equivalent 
to the second form above mentioned, on the ground that the 
words “as a whole,” or their equivalent, are intended to mean 
that the property is to be regarded with reference to the con- 
nection of its different parts, its earning capacity, and the uses 
to which it is put, in other words, not as passive, but as active, 
property,—the property of a going concern. The difference 
between this and the second form above mentioned is that this 
regards the intangible factors as incidents of the tangible prop- 
erty, or the tangible property as increased in valne by the in- 
tangible factors, while that regards the intangible factors as 
property in themselves, though closely, or inseparably, con- 
nected with the tangible property. 

The cases relied on for the plaintiff, of which the principal 
are: Chicopee v. Hampden, 16 Gray 38; Com. v. Hamilton 
Co., 12 Allen 298; Com. v. Cary Co., 98 Mass. 19; People v. 
Dotan, 126 N. Y. 166; People v. Coleman, Ib. 483; Porter v. 
Rockford Co., 76 UL 561; Cotte v. Conn. Co., 36 Conn. 512; 
State t. Uetz, 81 N. J. L. 878; De Witt v. Hays, 2 Cal. 463; 
were none of them decided under statutes like ours, and we 
find nothing in them contrary to the principles above set forth. 
We need comment on only one of them, the one most relied 
on for the plaintiff, People v. Dolan, 126 N. Y. 166. In that 
ease the court held that the portion of a telegraph line in a par- 
ticular town should be assessed as isolated property, not as a 
part of a whole, or as used for telegraph purposes or with refer- 
ence to connections or productive capacity; that, therefore, 
the market value of the stock was not a proper test of the 
value of the property, but that, since it was personal property 
capable of infinite production, the proper measure of its value 
was its cost of production. This case is relied on to show that 
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the property of the plaintiff in the case at bar, being chiefly 
personal property, must be considered as made up of isolated 
items, and that their cost of production is the proper test of their 
value. But in our opinion, the decision rather supports the 
opposite conclusion. For the statute under which it was made 
expressly provided that the portion of a telegraph line in any 
town should be assessed in the same manner as the property of 
individuals, and another statute provided for a tax on the busi- 
ness or franchise. The statute, therefore, was emphatically 
one that imposed a separate as distinguished from a combined 
property tax. And yet the court quoted with unqualified ap- 
proval former New York decisions which held that the portion 
of a railroad in a town should be assessed as part of a whole 
and that in making such assessment “its earning capacity is a 
most important feature.” The court then distinguished be- 
tween telegraph and railroad lines on the ground that the 
former were personal property and held that on that account a 
portion of a telegraph line should be assessed as isolated prop- 
erty. But, note, first, that the court stretched the separate 
property tax rule to a combined property tax rule in the case 
of a railroad line, and merely refused to do so in the case of 
a telegraph line; secondly, it did not even intimate that the 
combined property tax rule could not be applied to telegraph 
lines, if prescribed by statute, but, on the contrary, it strongly 
intimated that if the business or franchise of a telegraph com- 
pany were not already taxed under another statute, it might 
extend the combined property tax rule to telegraph lines also, 
even under a separate property tax statute; and thirdly, the 
court were of the opinion that if the property were to be 
assessed as a whole or as a part of a whole, it should be assessed 
with reference to its connections, its productive capacity and 
the market value of the stock. 

We can see no difference in principle between the case of 
a railroad company and the case of a telegraph company for 
the purposes of assessment under a statute which requires the 
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entire property in each case to be assessed as a whole. And the 
authorities not only sustain this view but extend it to cases of 
express and car companies, whose property consists mostly of 
personal property and is not even physically connected as jn 
the case of a railroad or telegraph line. The difference is one 
of degree, not of principle. 


An Ohio statute provided tor a tax upon the property of 
telegraph, telephone and express companies, without referring 
to the franchise or intangible property at all. It required the 
companies to return the amount of their capital stock, the par 
and market value of the stock, a statement in detail of their 
property, Ze, It also provided that in determining the value 
of such part of the property as was in the State of Ohio, the 
assessors should “be guided by the valye of the entire capital 
stock” of the companies and “such other evidence” as would 
enable them to arrive at the value of the “entire property” of 
such companies within the state, in the proportion that the 
same bore to the “entire property” of the companies as de- 
termined by the value of their stock and other evidence. Thus 
the statute was substantially the same as ours, so far as this 
case is concerned. It differed from our statute in this, (1) that 
it was confined to certain classes of corporations, instead of ex- 
tending as our statute does to all enterprises for profit, and so 
was open to an argument against its constitutionality under the 
Ohio constitution, and (2) that it required the market value 
of the entire stock of a company having property in different 
states to be considered in determining the value of that part 
of the tangible property that was in one state, while our 
statute requires this only in determining the value of the entire 
property. In other words, the Ohio statute went further than 
our statute, and yet, as we shall see, it was fully sustained. 

In Western Un. Tel. Co. v. Poe, 61 Fed. R. 449, as in the 
case at bar, the assessors in determining the value of the prop- 
erty took the value of the stock as a basis, and but lightly re- 
garded the intrinsic or cost value of the property. . The Circuit 
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Judge, Taft, held the tax invalid on the ground that the market 
value of the stock was no criterion of the value of the tangible 
property, since it depended in part on good will, earning capa- 
city and other intangible things not taxable themselves, and 
that, since the statute required the value of the property of only 
certain classes of companies to be determined in part by the 
value of the stock, it violated the constitutional provision which 
required property to be taxed by a uniform rule. This was the 
case of a telegraph company. In Adams Express Co. v. Poe, 
Ib. 470, the assessment, under the same statute, against an 
express company, was over $460,000, although the company 
returned its property in the state of Ohio as consisting only of 
isolated parcels of land used for stabling purposes and valued 
at about $25,000, and personal property consisting of office fur- 
niture, tools, horses and wagons, valued at about $53,000. Thus 
it will be seen that the assessment was about the same as that 
in the case at bar, although the aggregate value of the property 
was returned at less than one-third the amount returned in 
this case. The market value of the stock also was about the 
same as in the case at bar. The same Judge, Taft, decided this 
case as he did the telegraph case, remarking that “the earning 
capacity of an express company, which largely determines the 
value of the shares of its capital stock, is even more dependent 
than the earning capacity of a telegraph company upon its gool 
will, skill and honesty of its emplovees, and upon its franchises 
and other rights and privileges not property.” 

These decisions were upon demurrers, but before final de- 
crees were entered the same questions were raised in the Su- 
preme Court of Ohio, in State r. Jones, 51 Oh. St. 492, the 
case of an express company, and that court came to the opposite 
conclusion and sustained the law. It held that the statute did 
not proceed on the principle that the value of the entire prop- 
erty was the same as the value of the capital stock: but merely 
required the value of the stock to be taken as a guide, or 
datum ; it held also that in estimating the value of the tangible 
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property as a whole, it was to be considered as affected by the 
intangible factors, though these were not taxable themselves. 
The court said, “It is contended that when the value of the 
shares of the capital stock of a corporation is augmented 
through the franchise, good will and successful management of 
the business of the concern, such value should not avail to add 
to the true value in money of the tangible property of the 
corporation for the purpose of taxation. * * * If the 
component parts of the whole machinery and apparatus em- 
ployed in carrying on a trade or manufacturing business were 
sold separately, at public or private sale, to different purchasers, 
the market value of the capital stock might play a very unim- 
portant part. But the property of a corporation may be re- 
garded in the aggregate, as a unit, an entirety, as a plant de- 
signed for a specific object; and its value may be estimated not 
in parts, but taken as a whole. If the market value—perhaps 
the closest approximation to the true value in money—of the 
corporate property as a whole, were inquired into, the market 
value of the capital stock would become a controlling factor in 
fixing the value of the property. Should all the stockholders 
unite to sell the corporate plant as an entirety, they would not 
be inclined to sell it for less than the market value of the 
aggregate shares of the capital stock.” 

* * * “Tf by reason of the good will of the concern, or 
the skill, experience, and energy with which its business is con- 
ducted, the market value of the capital stock is largely in- 
creased, whereby the value of the tangible property of the cor- 
poration, considered as an entire plant, acquires a greater mar- 
ket value than it otherwise would have had, it cannot properly 
be said not to be its true value in money within the meaning 
of the constitution, because good will and other elements in- 
directly entered into its value. The market value of property 
is what it will bring when sold as such property is ordinarily 
sold in the community where it is situated; and the fact 
that it is its market value cannot be questioned because attrib- 
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uted somewhat to good will, franchise, skillful management of 
the property, or any other legitimate agency.” 

In consequence of this decision, Circuit Judge Taft reversed 
his decisions upon demurrer above mentioned, and sustained 
the validity of the law, without however stating whether he 
was convinced of the correctness of the reasoning of the Ohio 
court, and upon a further hearing upon the question of fact as 
to whether the assessors had followed the law as construed by 
the Ohio court, he held that they had “kept well within the 
law.” See Sanford v. Poe, 69 Fed. R. 546, 547. On appeal 
however, in the express company case, to the Circuit Court of 
Appeals, consisting of another Circuit Judge and two District 
Judges, the court followed the Supreme Court of Ohio with 
the utmost approval. Jb. And upon the question whether it 
made any difference that the property of an express company 
was mainly personal property and did not form a continuous 
line as in the case of a railroad company, the court said: “The 
value of property depends in a large degree upon the use to 
which it is put. If a railroad may be valued at a unit, rather 
than as a given number of acres of land plus so many tons of 
rails and so many thousands ties and a certain number of de- 
pots, shops, ete., there is no sufficient reason why the property 
of an express company should not be treated as a unit plant. 
* * * That an express company owns no line of railway, 
and operates no railroad, does not prevent the value of its 
property from being affected by the relation of each part to 
every other part, and the use to which a part is put as a factor 
in a unit business. The same court decided the same way on 
the appeal in the case of the telegraph company, Western Un. 
Tel. Co. v. Poe, 69 Fed. Rep. 557. On further appeals to the 
Supreme Court of the United States, the decisions of the Su- 
preme Court of Ohio and the Circuit Court of Appeals were 
sustained, if we may rely on a telegraphic communication to 
this effect dated the 1st of this month and published in the San 
Francisco papers just received. The following recent decisions 
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of the Supreme Court of the United States also hold the same 
way under somewhat similar statutes: Pittsburgh Co. v. 
Backus, 154 U. S. 421, and Cleveland Co. v. Backus, Ib. 439, 
railroad cases, under an Indiana statute; Western Un. Tel. Co. 
v. Taggart, 163 U. S. 1, a telegraph case, under the Indiana 
statute; and Pullman’s Palace Oar Co. v. Pennsylvania, 141 
U. S. 18, under a Pennsylvania statute, the case of a car com- 
pany running its cars through the United States, but not own- 
ing the railroads on which they ran. 

We therefore hold, against the main contentions for the 
plaintiff, that, under the present statute in valuing combined 
property as a whole, not only may the earnings and, in the 
case of a corporation, the market value of the stock, be taken 
into consideration, but that these are very important matters 
to be considered, and furnish in most cases the best datum to 
start from; also that the cost of production of the several 
parts is not the proper test of the value of such combined prop- 
erty even when it consists chiefly of manufactured personal 
property. From this it follows that the return made by the 
plaintiff cannot be sustained. Whether the assessment made by 
the assessor and sustained by the tax appeal court is correct or 
not, is not so easy to say, but, on the whole, we are of the opinion 
that we cannot disturb it on the evidence before us. It is true, 
the earnings and the market value of the stock should not be 
taken as the sole or conclusive test in the valuation of the prop- 
erty, and that as required by the statute “all other facts and 
considerations which reasonably and fairly bear upon such valu- 
tion” should “be taken into consideration.” But in this case 
the assessor took into consideration various other matters be- 
sides the earnings and the market value of the stock, and the 
plaintiff was unable at the hearing before the tax appeal court, 
although the attempt was made, to show that the assessor 
omitted to consider anything that necessarily would have led 
to a different result. 


There remains to be considered a question of the admissi- 
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bility of evidence. Plaintiff’s counsel asked the assessor, as a 
witness, “How generally have you assessed Hawaiian corpor- 
ations by multiplying their capital stock by the market value 
thereof and deducting fifteen per cent. and then ten per cent. ?” 
The court disallowed the question as incompetent and irrele- 
vant. Plaintiff’s counsel contends that it was relevant because, 
if the rule had not been generally applied, the entire assessment 
would have been invalidated, on the ground of inequality and 
discrimination, First Nat. Bank v. Lindsey, 45 Fed. R. 619, 
is relied on. The case cited differed so in its facts from the case 
at bar that it cannot be regarded as an authority in support of 
the contention made. The assessor was not obliged to follow 
the same course as to all corporations. As above decided, the 
market value of the stock could not be made the sole test in all 
cases. The main question in this case was whether the assess- 
ment of the plaintiff’s property was correct, and, if it could be 
proved that the assessér did not follow the same course in all 
cases, this would not show that he did not follow the right 
course in this, or that he did not follow the right course in other 
cases, much less that he was guilty of fraudulent discrimin- 
ation. 

The decision of the tax appeal court is sustained and the 
appeal dismissed. 

Kinney & Ballou, for plaintiff. 

Thurston & Stanley, for defendant. 
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JAMES I. DOWSETT and JOHN K. SUMNER v. JONA- 
THAN SHAW, Tax Assessor, First Division. 


APPEAL FROM Tax APPEAL Court. 
SUBMITTED JANUARY 12, 1897. Decipep Fesruary 138, 1897. 


Jupp, C.J., WHITING, J., AND CikcuiT JUDGE CARTER. IN PLACE 
oF FREAR, J., DISQUALIFIED. 


One undivided moiety of a valuable tract of land was leased by one 
S., a tenant in common, at a certain sum per annum. The moiety 
of the other tenant in common, D., was not leased but the entire 
estate was in possession of the lessees, and rent was forgone by 
the co-tenant D. in consideration of an option to purchase by the 
lessees of the other tenant, S. 

Held: that, for the purposes of taxation to the owners of the real 
estate, the annual rental of the moiety not leased may be proper- 
ly considered of the same value as that of the undivided moiety 
under lease, and that the statutory method of fixing the valuation 
of the whole land at eight times the annual rental, that is, double 
that of the moiety leased, for eight years, is applicable to this case. 


OPINION OF THE COURT BY JUDD, C.J. 


This case comes to us by appeal by plaintiffs under Act 51 
of the Laws of 1896, entitled the “Internal Tax Bill,” from the 
valuation of $88,000 placed by the Tax Appeal Court on the 
rcal estate of plaintiffs situate in Honolulu, known as “Kahao- 
hao,” and the tract of land or reef covered or partly covered 
by water known as “Kohololoa,” being the premises confirmed 
te William Sumner by Land Commission Award No. 153. 
The plaintiffs returned the valuation of the property as 
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$44,000. Their case is this: a lease purporting to be of the 
whole of the property in question had been made, though the 
lessees know their lessor had title to but one undivided half. 
The annual rent reserved was $5500. The owner of the other 
undivided half had given the above named lessees an option 
to purchase his share for a large sum and in consideration for- 
bore any rent while the option continued. The lessees were 
in possession of the whole estate and collected rents from sub- 
tenants. The plaintiffs contend that in fixing the value of the 
real estate the actual rental received for the whole estate is 
only that reserved under the lease of one-half and that, apply- 
ing the statutory rule, the value of the whole should be eight 
times the annual rent reserved by the lease ($5500) or 
$44,000. The assessor claims that if a half interest, undivided, 
is worth $5500 a year, as shown by the plaintiffs’ own inden- 
ture, the other undivided half is worth as much and therefore 
fixed value of the annual rental at twice $5500 or $11,000. 
Eight times this is $88,000 which was the valuation fixed by 
the assessor and affirmed by the Tax Appeal Court. 

We consider the judgment appealed from correct and affirın 
the same, fixing the valuation of the estate in question for 
taxation purposes for the year 1896, at $88,000. 

C. Brown, for plaintiffs. 

Thurston & Stanley, for the assessor. 
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THE OAHU RAILWAY AND LAND COMPANY, Ap- 
pellant, v JONATHAN SHAW, Tax Assessor, First 


Division. 
APPEAL FROM TAX APPEAL COURT. 
SUBMITTED JANUARY 12, 1897. DECIDED FEBRUARY 18, 1897. 


Jupp, C.J., WHITING, J., AND CIRCUIT JUDGE CARTER, IN PLACE 
OF FREAR, J., DISQUALIFIED 


The value of a leasehold, for purposes of taxation, must be determined 
by the particular circumstances of each case. 

The value of a leasehold for taxation purposes is its “full cash” value, 

The value of a leasehold is not necessarily the net proceeds of the 
demised estate for eight years. Nor is it necessarily the net income 
for one year multiplied by the number of years unexpired of the 
term. 


Opinions as to the value of a leasehold by disinterested persons fam- 
iliar with such matters may be received. 


OPINION OF THE COURT BY JUDD, C.J. 


Under the statuté “Relating to Internal Taxes,” Zo, (Act 
51 of the Laws of 1896) an appeal is allowed from the Tax 
Appeal Court to the Supreme Court. The assessor can appeal 
if the valuation placed by the Tax Appeal Court on the prop- 
erty is less than that placed by the assessor, and the tax-payer 
can appeal if the Tax Appeal Court places a valuation on the 
property higher than that returned by him. The appeal is 
heard by us on the evidence sent up and we may, in our discre- 
tion, allow further evidence to be introduced by either party. 
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We are judges of the facts in each case as well as the law. 
Jurisdiction to fix valuations upon property is now conferred 
upon us as the final court of appeal. 


“TLeaseholds and chattel interests in land” are by the statute 
included in the term “Personal Property,” Sec. 16 (pages 131 
and 132 of the Act). In the case before us the Oahu Railway 
and Land Company returned the value of their leaseholds of 
the lands of “Honouliuli,” “Kahuku,” “Waiawa,” and another 
parcel of land belonging to the government, at $40,000. The 
assessor placed it at $103,000, and the plaintiff appealed to 
this court. The evidence sent up consists of statements made 
by Mr. B. F. Dillingham, the general manager of plaintifi’s 
corporation, as to the rents paid to the respective lessors and 
those received by the plaintiff corporation from its sub-tenants, 
and various accounts showing and explaining his statements, 
and also the statement of the assessor, explanatory of the way 
he arrived at the valuation appealed from. 


The adjudged cases in this court have disposed of some 
questions upon the subject of valuation of leaseholds for the 
purposes of taxation. In Hilo Sugar Co. v. Tucker, 8 Taw. 
148, this court, per Dole, J., held that “the reversion and the 
leasehold interests of real estate held under lease are together 
worth only the unincumbered value of the land. There may 
he, in certain circumstances, exceptions to this rule, but it 
must be geuverally regarded as giving the true status of the 
mutual relations of such interests.” In Knudsen v. Stolz, id. 
81, we held, per McCully, J., that it was illegal to fix the valu- 
ation of a contract for cultivating sugar cane on shares at the 
full amount of the profits for the rest of the term of the con- 
tract. A proper deduction from this case applied to the one 
at bar would be that the value of the leaseholds are not the net 
profits made by the lessees in question from the lands for the 
year 1896 multiplied by the number of years of the unexpired 
terms. Such a method of valuation would run up the value of 
the leaseholds, the terms being long, to an enormous figure, far 
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beyond the value of the land itself and contrary to the doctrine 
of Hilo Sugar Co. v. Tucker, supra. 


What, then, should be the basis of valuation? What rule 
or principle of valuation of a leasehold interest in land can be 
adopted which shall be uniform in its application? 

The legislature has established the rule upon which the 
reversion of land when leased may be valued for taxation pur- 
poses, at eight years’ rental thereof, “unless such valuation 
shall be manifestly unfair or unjust,” (last clause of Sec. 17 
of the Taxation Act, pp. 182-3). The case of Parker v. Shaw, 
9 Haw. 407, discloses a state of affairs where the application 
of this rule would be manifestly unfair and unjust to the gov- 
ernment. In that case the lease at a very low rental had less 
than six years unexpired of its term and the land, unincum- 
bered by the lease, was worth far more than eight years of the 
rental. The statute, however, gives no authority to fix the 
value of a leasehold at eight times either of the excess of the 
rent received by the lessee of his sub-tenants over and above 
that paid by him to his landlord, multiplied by cight, or, if the 
lessee uscd the land himself, the anaual net profit produced 
multiplied by eight. The only rule the law has fixed is, that 
personal property shall be subject to an annual tax of one per 
cent. upon “the full cash value of the same.” (Sec. 14, p. 131 
of the Act.) 

This is the only rule we can apply. Now in determining 
the full cash value of an article of commerce, readily repro- 
duced according to demand, its market valne as shown by sales 
would be a fair valuation. But the value of a leasehold de- 
pends upon nany cirenmstances, as the amount of rent reserved 
by the lease, the privileges, covenants and conditions in the 
indenture, the location of the land, the uses to which it can be 
put, the population in the locality, the prospects for further 
development of its resources, and we might add, all other con- 
siderations economic or political which affect values in general. 
The amount of the rent reserved is a very important cirewn- 
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stance. There are fewer purchasers of leaseholds subject to 
large annual rentals than where the rent is small in amount. 
There are cases, and the one at bar is a good example, where 
the probable purchasers of the leaseholds either at public or 
private sale would be extremely limited in number. We know 
of no better evidence of such value to be laid before the court, 
than the estimates or opinions of disinterested persons familiar 
with such matters. No such evidence was taken in this case in 
the Tax Appeal Court, except that of the assessor and the tax- 
payer who can hardly be called “disinterested.” And we were 
not requested on the appeal to allow the introduction of any 
such evidence. The assessor’s method in estimating the value 
of the leaseholds is as follows. We use the figures shown by 
plaintiffs attorney. 


Rents received by plaintiff from 


sub-tenants . ..... ee ce eee eee $ 48,311 88 
Rents paid by plaintiff to its lessors. 41,959 00 
Net income from rents.... $ 1,352 88 
Net sales of cattle and horses for 
1890 eg $19,379 90 


Value of herds of cattle and horses, 
is, say $60,000. Of the sales 
should be deducted 12 per cent. 
of the value of the herds...... 7,200 00 
$12,179 90 


$ 13,532 78 


This sum of $13,532.78 for eight years would be $108,262.24 
which is put as the value of the leaseholds. The assessor, 
using other figures which do not agree with those presented by 
plaintiff, finds the amount to be $103,032.88 and put the 
valuation at $103,000, discarding the odd figures. But, as 
we have seen above, there is no authority, statutory or other- 
wise, for taking eight times the last year’s net profits as the 
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value of a leasehold. It is suggested that a fairer method 
would be to value a leasehold at a sum which, invested at a 
low rate of interest would produce a sum equal to the average 
annual net profits, allowing a margin for contingencies. This 
may have been in the mind of the plaintiff corporation’s man- 
ager when he returned the value of the leaseholds at $40,000. 
He claims that the books of the corporation show that the 
average annual net income from the leaseholds for the seven 
years past is $2411.15, which is about 6 per cent. per annum 
on $40,000. But we-do not adopt this as the rule upon which 
the valuation of leaseholds should be made, for, in determining 
the “present worth” of these leaseholds, the time which they 
have to run is an important element in the calculation, and, 
moreover, all elements of uncertainty should be considered. 
We are obliged to come back to the original question, What 
was the “full cash value” of the leaseholds in 1896? 

A leasehold may vary in value from year to year. We might, 
using our own judgment, and considering all the circumstances 
of this particular case put the valuation at various amounts 
between that put by the assessor, $103,000 and that returned 
by the tax-payer, $40,000. But in view of the meagre evidence 
before us we prefer not to make an arbitrary assessment which 
might be wide of the mark, and we, finding the assessor’s 
method of calculating the value erroneous, hold that the 
amount returned by the tax-payer must stand. 

Judgment accordingly. 

C. Brown, for plaintiff, appellant. 

Thurston & Stanley, for the assessor. 
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JAMES B. CASTLE, Collector General of Customs v. ONE 
HUNDRED AND SEVENTY-FOUR CASES OF 
CRACKERS, FOUR HUNDRED AND EIGHTY 
TINS OF OPIUM and EIGHT CASES CONTAIN- 
ING THE SAME. 


APPEAL FROM Circuit JupGr, First Crrcurr, 
Supmirrep January 11, 1897. Deciprd Frrruary 15, 1897. 
Jupp, C.J., Freak AND WHITING JJ. 


In an invoice of 174 cases of crackers, there were found 8 cases con- 
taining opium, a drug which is prohibited from importation by 
private parties. 


Held, that the said eight cases with all the merchandise named in 
the invoice, was forfeited and confiscated to the use of the Ha- 
waiian Government. 


Held also, that the innocence of the importer did not prevent such 
confiscation. 


Cleghorn, Coll. Gen’! Customs v. Opium Pills, 8 Haw. 461, affirmed. 


OPINION OF THE COURT BY WHITING, J. 


The steamer Mount Lebanon arrived at the port of Hono- 
„lulu from the foreign port of Portland, Oregon, U. S. A., and 
brought 174 cases of crackers for and to the Washington Feed 
Company, a firm doing business in Honolulu. 

One 5. Lowden, a partner in that firm made the usual entry 
of the invoice at the Custom House in Honolulu, on which in- 
voice and entry appeared the following: 
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Quanti- Pack- Con- Place 
Marks and Nos. ties. ages. tents. of Origin. Value. 
Wash, Feed Co........... 100 Cases Salmon Portland $820 00 
Wash. Feed Co........... 184 Cases Crackers Portland 625 30 


There arrived by the Mount Lebanon however, only 174 
cases of crackers for the Washington Feed Company. On ex- 
amination of these cases, the customs officers found 8 cases 
which contained 480 tins of opium. 

So far as Lowden is concerned, he is an innocent party and 
knew nothing of the opium, or, that any of the cases contained 
opium. The Government has libelled the whole invoice of 
crackers and claims confiscation of the same and the opium, 
and a decree was made by the Circuit Judge, First Circuit, 
confiscating the same. 

The claimant S. Lowden appealed and claims that only the 
eases of crackers in which the opium was found should be con- 
fiseated in addition to the confiscation of the opium, and not 
the remainder of the invoice, on two grounds: 


1. That under the statute, Chap. 7, Sec. 3, Laws of 1886 
(quoted below) only the eight cases containing the opium can 
be confiscated, and not the remainder of the invoice. 

2. That Lowden, the claimant and importer, is innocent and 
was ignorant of any opium being in the invoice, and therefore 
that ignorance or mistake of fact is in all cases of supposed of- 
fense a sufficient excuse. 


The counsel for claimant argued these points at length, in 
his brief, and cited numerous cases from the courts of other 
countries, but we are of opinion that they are not now open 
to argument in this Republic. 

The case of Cleghorn, Collector General of Customs v. Opium 
Pills is decisive, for both these points were raised and disposed, 
of contrary to%fhe contention of claimant. 

The importation of the opium by private persons is prohibit- 
ed by the laws of the Republic, and the drug illegally imported 
or possessed is -ontraband and liable to seizmre and confiseation, 
and also all the remainder of the merchandise in the invoice in 
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which the articles and goods were imported shall also be for- 
feited. 

The statute governing such cases is Chap. 7, Sec. 3, laws of 
1886, which reads: “If any goods or articles, prohibited from be- 
ing imported by any private persons, shall be found in any ship 
within the limits of any port of this Kingdom (Republic), such 
goods and articles, and the packages containing the same, and 
all merchandise or part of the invoice in which such goods were 
imported, shall be forfeited.” 

The contention of claimant that the words of the statute, 
“and all merchandise or part of the invoice in which such goods 
were imported shall be forfeited” must mean merely the eight 
cases or packages in which the opium was found, that being the 
part of the invoice meant by the law, is unsound, for the eight 
cases or packages come within the immediate preceding lan- 
guage of the statute, viz: “if any goods or articles prohibited 
from being imported by any private persons, shall be found 
* * * “such goods and articles and the packages contain- 
ing the same” shall be forfeited. The statute has a broader 
meaning than that contended for by the claimant. 

In construing this statute, in Cleghorn v. Opium Pills, 8 
Haw. 461, the court says, “the language of the law is plain and 
unambiguous; it is peremptory; it is only capable of one con- 
struction, viz:—that the articles (in this case opium pills) and 
the packages containing the same shall be forfeited, also all the 
remainder of the merchandise in the invoice in which the arti- 
cles and goods were imported shall also be forfeited. This is 
the law as we find it on the statute books; and we cannot legis- 
late or vary the law,” and the court ordered a forfeiture of not 
only the opium pills but also of all the merchandise and goods 
contained in the invoice. In this case also, thé court decided 
that the innocence of the importer did not prevent the forfeit- 
ure, although the innocent importer was punished for the mis- 
deeds of the guilty consignor. 
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The appeal of claimant is dismissed and the decree of con- 
fiscation is affirmed. 

W. O. Smith, Attorney General, for petitioner. 

Thurston & Stanley, for respondent. 


L. H. DEE v. J. F. MORGAN. 


Exceptions FROM Crrcurr Court, First CIRCUIT. 
SUBMITTED January 7, 1897. Decipep Fes. 19, 1897. 


Jupp, C.J., Freak anD WHITING, JJ. 


Judgment non obstante veredicto may, under our practice, be entered for 
the defendant as well as for the plaintiff, and on the evidence as 
well as on the pleadings, where the material facts are undisputed. 


In mutual accounts the balance only is the debt due. 


OPINION OF THE COURT BY FREAR, J. 


Dee and Morgan being partners in business, Dee, in consider- 
ation of the payment by Morgan of “all outstanding liabilities 
and debts owed and contracted in the purchase of goods and 
carrying on the business,” and for other considerations, sold out 
his interest to Morgan, “reserving and excepting however all 
outstanding book accounts or debts due” the partnership. At 
that time Macfarlane & Co., a corporation, owed the partnership 
$217.75 and the partnership owed Macfarlane & Co. $206.95, 
on mutual accounts. Dee, claiming that he was entitled to the 
$217.75, and that Morgan should pay the $206.95, under the 
terms of their agreement above set forth, endeavored to collect 
the $217.75, but upon Macfarlane & Co’s refusing to pay any 
thing but the balance, he accepted this, $10.80, and exchanged 
receipts with Macfarlane & Co. for the rest of the accounts, 
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the receipt of the latter containing a statement that the $206.95 
was paid by Dee under protest and that he claimed that Morgan 
should pay it. Dee then brought this action against Morgan for 
the $206.95 as money paid by him for Morgan, he being obliged 
as a partner to pay the same. At the trial in the Circuit Court, ou 
plaintiff’s appeal from the District Court, the Court charged the 
jury in substance that upon a running account with mutual 
debits and credits the balance only was the debt, and that the 
“debts” and “book accounts” reserved to Dee under the agree- 
ment covered, so far as the accounts in question were concerned, 
only the balance due. The jury however returned a verdict for 
the plaintiff, whereupon the court, upon a motion to that effect 
by defendant’s counsel, set aside the verdict and ordered judg- 
ment non obstante veredicto, and the question raised on these 
exceptions is whether this was error. 

‘Fhat judgment non obstante veredicto may be entered for 
the defendant as well as for the plaintiff and on the evidence as 
well as on the pleadings, where the material facts are undisputed, 
is well settled by former decisions of this court. See the opinion 
of the court in Estate of Kamaka, 9 Haw. 245, and the cases 
reviewed in the dissenting opinion in that case. 

The instruction of the court that the balance only is the debt 
due in the case of mutual accounts is correct. Green r. Dis- 
brow, 79 N. Y. 1, and cases there cited. The “debts due,” re- 
served to Dee, included, therefore, so far as the accounts in 
question are concerned, only the balance, $10.80, if the accounts 
were mutual. That the accounts were mutual is shown by the 
testimony of the plaintiff’s own witness, the Treasurer of Mac- 
farlane & Co., and there is no evidence to the contrary. 

There was therefore no error in ordering judgment non ob- 
stante veredicto, and the exceptions are overruled. 

G. A. Davis, for plaintiff. 

C. Brown, for defendant. 
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GOO KIM, Plaintiff in Error, v. R. W. HOLT, Defendant in 
Error. 


Error to tHe Circurr Court, First CIRCUIT. 
SUBMITTED Sepr. 21 AnD 24, 1896. Decipen Fes. 24, 1897. 
Jupp, C.J., FREAR AND WHITING, JJ. 


The 3d section of the statute defining writs of error (Chap. XCV. of the 
Laws of 1892) allows a writ to correct any error appearing on the 
record, 


Sections 2 and 5 of the Act to better define and declare the practice 
in trials by jury (Chap. LVI. Laws of 1892) require the charge of 
the court and requested instructions to be in writing anå filed in 
the cause, and they then form or constitute a part of the “record” 
thereof. 


A refused instruction and the charge of the court, when in compliance 
with the last quoted statute, are in the “record” so as to be avail- 
able on a writ of error. 


If P., an owner of an interest in land, made representations to an in- 
tending purchaser, G. K. (who had information that P. had such 
interest), that his brother G. (who owned the other interest) had 
authority over the land, and that he, P., had no claim to it and 
would not claim it; and if G. K., relying upon such representations, 
changed his conduct and bought the land from G., occupied and im- 
proved it, P. is estopped to assert his title to the land against G. K. 


OPINION OF THE COURT BY JUDD, C.J. 


At the February term, 1896, of the Circuit Court, First Cir- 
enit, in an action of cjectment, the defendant in error obtained 
a verdict against the plaintiff in error for one undivided half of 
certain land situated at Niukukahi, Waikiki, Oahu, described 
in Royal Patent No. 7042 (L. C. A. 1886). No bill of excep- 
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tions was filed by plaintiff in error. Within six months after 
the rendition of judgment, execution not having been fully 
satisfied, the defendant below obtained a writ of error, assigning 
as causes of error, 1st, the refusal of the Circuit Court to in- 
struct the jury as requested by counsel for defendant in the 
said cause; 2d, -in having charged and instructed the jury as the 
same were charged and instructed therein by the court; 3d, 
in the rendering and receiving and entering judgment upon said 
verdict in said cause. 

The petition for the writ exhibits the instructions asked for 
by plaintiff in error and refused. The petition does not state 
that the refusals to charge as prayed for were excepted to, nor 
that the charge to the jury was excepted to. The original re- 
quests to charge, of the plaintiff in error, show, in the hand- 
writing of the trial judge, that they were “refused.” When 
the cause came before us for argument, September 21, a post- 
ponement was granted and plaintiff in error on the 22d Septem- 
ber filed a transcript from the official stenographer’s notes to the 
effect that plaintiff in error’s attorney stated as follows, presum- 
ably before the case went to the jury, “I except to the refusal of 
the court to give the charges requested and also upon Your 
Honor’s charge as given on the doctrine of estoppel. Also the 
instructions that you did give with regard to mesne profits and 
damages.” 

The main question of the difficulty is whether the refusal of 
the court to charge as requested by plaintiff in error and the 
charge of the court given, are now in the record, so as to be 
available to the plaintiff in error. Section 4 of the statute 
defining writs of error (Chap. XCV. of the Laws of 1892) reads: 
“For all purposes of this Act the record shall be deemed to in- 
elude all pleadings, motions, notes or bills of exceptions, ex- 
hibits, Clerk’s or Magistrate’s notes of proceedings, and if so 
desired by the plaintiff in error, a transcript of the evidence in 
the case.” 

Section 3 of the Act prescribes that “A writ of error may be 
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had to correct any error appearing on the record, either of law 
or fact, or for any cause which might be assigned as error at 
common Je" * * * 


The statute “to better define and declare the practice in trials 
by jury” (Chap. LVI., Laws of 1892) in its 5th section pro- 
vides that requests for instructions in writing which the court 
cannot give must be marked by the judge, in the margin, 
“refused,” and “shall be filed in the cause and shall form a 
part of the record therein.” 

So also, in section 2 the charge of the court when given orally 
and noted by the stenographer and thereafter transcribed or 
when reduced to writing by the court and read, “shall be filed in 
the cause and shall constitute a part of the record thereof.” 

Are written requests for instructions and charges of courts, 
when in compliance with the above requirements, a part of the 
record for the purpose of Error as contemplated by the 3d and 
4th sections of the statute of error above quoted? Section 4 of 
the Error Act will admit as “record” notes of exceptions, though 
not reduced to a bill of exceptions signed by the court. We so 
held in Woodward v. Republic, ante, p. 416, but in that case 
the exception to the ruling of law claimed to be erroneous had 
been allowed and signed by the judge. 

We intimated in Cummings v. Iaukea, ante, p. 1, that where 
misjoinder was the error claimed, the plaintiff in error could 
have availed himself of it in Error, though he had not raised 
the point in the trial court and taken exceptions. 

An instructive case is Dowling v. Baldwin, 1 8. & R., 296. 
No bill of exceptions had been tendered by counsel or sealed 
by the judge, but an Act of the legislature required the judge, 
on request, to reduce his charge to writing “and file the same 
of record in the cause.” The court held that the charge so filed 
was available in Error as a part of the record. Says the court, 
per Tilghman, C. J., “An opinion filed by positive command 
of law is of the body of the record and must so remain.” He 
held that it was even more of the body of the record than a bill 
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of exceptions which could be withdrawn by the party who tend- 
ered it. Judge Yates, concurring, said, “the bill of exceptions 
would contain nothing more than is spread on the record here 
upon the charge of the court upon a mere question of law, and 
upon the whole record we are bound to judge.” “It (the Act) 
did not intend to create new causes of error, nor to limit the ex- 
ercise of discretion as it represents new trials, postponing or 
ordering on causes for trial, or other matters collateral to the 
merits of the cause; but it left the power of the Superior Court 
as to a review, in the same manner as if the record was brought 
before them on a bill of exceptions sealed at the trial.” 

The statute here, as in Pennsylvania, is silent as to the con- 
sequence of making the instructions refused or the charge given 
(when made up in the form required by the statute) a part of 
the record—whether it be for the purposes of exception or of 
error. But the instruction and the charge here are in the record, 
and, as the statute says, Sec. 3, the writ may be had to “correct 
any error appearing on the record whether of law or fact,” it 
follows that any errors in either of them may be corrected on 
this writ. 

The Indiana code requires the judge to write on the margin 
of each written request for instruction the words “refused and 
excepted to” or “given and excepted to,” (Thornton, Juries and 
Instructions, p. 206), but all our statute requires is that the 
judge shall write “given” or “refused,” as the case may be. 

It is contended on the other hand that it would be unfair 
to the court to allow an instruction or a refusal to instruct or a 
charge of the court given or refused to be available on review, 
without objecting to it at the time and thus call the court’s atten- 
tion to it, so as to enable the court to make the correction if it 
so desired. It is true, as laid down by Thompson on Trials, 
Vol. 2, Sec. 2394, that “it is a settled rule of procedure, if the 
court delivers to the jury an instruction which a party con- 
ceives to be erroneous and prejudicial to him, he must, if he 
would save the question for review in an appellate court, call 
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the attention of the trial court, at the time, to the supposed 
error, by an explicit objection. If he fails to do this the error 
is deemed waived, and he cannot—unless there is a practice 
that all objections are deemed saved, as there is in some juris- 
dictions-—renew it in his motion for a new trial, nor make it 
the subject of appellate review on a bill of exceptions.” This 
view has always obtained in this court. But as we have seen the 
statute here has made the refused instructions and the charge 
a part of the “record” and therefore available on a writ of 
error whether excepted to or not. If this holding makes the 
practice of raising law questions for review easier by a writ 
of error than by a bill of exceptions, it may be said on the other 
hand, that a party defendant neglecting to present a bill of 
exceptions runs the risk of an execution and so a bill of excep- 
tions is the safer method and will generally be resorted to. 
The legislature had passed the statute requiring requests for 
instructions and the charge of the court to be in writing and 
filed and “to constitute a part of the record,” when it passed 
the Writ of Error Act which allowed the writ “to correct any 
error appearing in the record.” What is already by law a 
part of the record need not be brought into the record by a 
bill of exceptions. In Cunningham v. Wheatly, 21 Tex. 184, 
the court held “that the ruling of the court appears by the 
record, and a bill of exceptions was therefore not necessary. 
The office of exceptions is to bring upon the record for revision 
that which would not otherwise appear; Scott v. Cook, 1 Oreg. 
24. “Tt has never been considered necessary to embody mat- 
ter of record in a bill of exceptions;” De Johnson v. Seputl- 
veda, 5 Cal. 150. The Pennsylvania statute mentioned in 
Dowling v. Baldwin, supra, was thereafter amended by mak- 
ing it the duty of the court to file the points for charge and 
the answers of the court and also the charge, and that they 
should become a part of the record, though not requested to 
be filed. The statute, therefore, is similar to ours. The court 
in Janney v. Howard, 150 Pa. St. 339 (1892) held that under 
this statute “error may be assigned in respect to any part >f 
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the charge which has been filed, with or without request, 
and whether excepted to in the court below or not.” We 
therefore hold that the writ in this case is available to the 
plaintiff in error to raise for review the alleged erroneous in- 
structions and charge. 

Whether we are authorized to consider the transcript from 
the stenographer’s notes (to the effect that an exception was 
taken), presented to this court for the first time at the argu- 
ment and not sent up with the record, or whether, if admissible, 
it is sufficient, it not appearing that the exception was allowed 
by the trial court, are questions not necessary for us to decide 
in view of the conclusion we have arrived at, that the refused 
instructions and the charge of the court are parts of the record 
upon which assignments of error can be made. We, however, 
call the attention of the bar to Rosenthal v. Ehrlicher, 154 
Pa. St. 396, Connell v. O'Neill, Id. 582, and Commonwealth 
v. Arnold, 161 Pa. St. 320, as instructive cases upon the 
question of the relation of stenographers’ notes to the record. 

The alleged erroneous ruling in this case was, as is claimed, 
the refusal to give the instructions, 2 and 3, asked for and the 
charge to the jury upon the same point. The position is this. 
An estoppel was claimed by plaintiff in error against the de- 
fendant in error to have resulted from the evidence contended 
to be as follows: The land in question had been inherited 
from their father by two brothers, George and Peter Ainoa, 
George being the elder. Goo Kim (plaintiff in error) when 
negotiating to purchase the land asked Peter Ainoa if he did not 
have an interest in it and Peter referred him to his brother 
George whom he said had authority over it, and that if Goo 
Kim bought he, Peter, had no right in it and would never 
claim any right to it. Goo Kim bought it from George by a 
deed purporting to convey the entire interest in the land and 
took possession and made improvements thereon. Peter re- 
ceived some of the purchase money and long after conveyed 
his half to R. W. Holt. Upon a suit in ejectment by Holt to 
recover one undivided half of the land of Goo Kim, he Goo 
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Kim, requested the court to charge that (2) “an estoppel in 
pais is one where there is an admission against interest, upon 
which the person to whom it was made has acted and an injury 
must result to him in case such admission is subsequently per- 
mitted to be disregarded. Such an estoppel may arise from 
admissions by word or by an act.” (3) “If Peter represented 
to Goo Kim that his (Peter’s) brother George could convey . 
all of the property in question,—that he, Peter, had no author- 
ity, or no objection, and thereupon Goo Kim acted, taking 
the deed, paying the consideration, entering upon the land, 
occupying it and making improvements, then Peter and all 
claiming under him are estopped from setting up any title 
adverse to such estoppel. If Peter or his family with this 
knowledge took any portion of the consideration, in goods or 
money, it operates equally as an estoppel.” These requests 
the court refused and instead thereof charged the law to be as 
follows: 

“The elements necessary to constitute an estoppel by con- 
duct are—first, there must be a representation or a concealment 
of material facts with intent to deceive or with such careless 
or culpable negligence as will amount to constructive fraud; 
second, the representation must have been with knowledge of 
the fact, that is, the true state of his own title; third, the party 
to whom it was made must have been ignorant of the truth 
of the matter, that is, the state of the title and of all means of 
acquiring such knowledge; fourth, it must have been made 
with intent that the other party should act upon it; fifth, the 
other party must have been induced to act upon it and will be 
injured by allowing a denial. Every one of those elements 
must be necessary to constitute an estoppel, and it is incumbent 
upon the defendant to establish an estoppel by a preponder- 
ance of evidence. If you believe from the evidence in this 
case that the defendant knew that plaintiff’s grantor was en- 
titled to one-half of the property in question although plain- 
tiffs grantor may have concealed or misrepresented with 
knowledge of the facts and with intent that it should be acted 
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upon and was acted upon, you will find a verdict for the plain- 
tiff.” 

Apparently the court made the validity of the estoppel de- 
pend upon the question whether or not Goo Kim knew when 
he bought the land from George, that Peter had a title to one- 
half of it. And as the evidence was clear that Goo Kim either 
knew the fact that Peter had such title or enough to put him 
upon inquiry, the verdict was in accordance with the instruc- 
tion. If erroneous, the plaintiff in error was prejudiced by the 
charge and the refused instructions. 

We think that under the peculiar circumstance of this case 
the instruction was erroneous. If the testimony establishes 
the fact that Peter told Goo Kim that his brother George could 
convey all the property in question, that he, Peter, had no 
authority (to sell) or no objection to George selling it, by 
acquiescing in the sale by George he waived his right to claim 
thereafter his half of the land. If as asserted he shared in the 
proceeds the estoppel thus created would be strengthened. 
Such declarations if they were made by Peter to the intending 
purchaser Goo Kim would naturally lead him to suppose that 
Peter had in some way released his claims to the land to his 
brother, and thus lull Goo Kim into security. Goo Kim hav- 
ing some knowledge of Peter’s supposed right made inquiry, 
and, relying upon the representations made, abandoned fur- 
ther inquiry. Peter should be held estopped. This view is 
in accordance with justice and equity and is supported by 
authority. 

Pomeroy’s Equity, 2d vol., Sec. 810, says, “If the real 
owner (vt the land) resorts to any affirmative acts or words 
or makes any representation, it would be in the highest degree 
inequitable to permit him to say that the party who had relied 
upon his conduct and had been misled thereby, might have 
ascertained the falsity of his misrepresentations.” 

“Where the owner or person having an interest in property 
represents another as the owner, or permits him to appear 
as such, or as having complete authority over it, he will be 
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estopped to deny such ownership or authority against persons 
who, relying on his representations or silence, have purchased 
or acquired interests in the property.” Vol. 7, Am. & Eng. 
Ency. of Law, p. 18. 

It is well settled that if both parties are equally cognizant 
of the facts and the declaration of one party produces no 
change in the conduct of the other there is no estoppel. 
Powell v. Rodgers, 105 Ill. 322, 

In Dickerson v. Colgrove, 100 U, S. 578, decided in 1879, 
B. living in California having an interest by descent in land 
in Michigan wrote to his sister, his co-heir, “You can tell D. 
(the purchaser) from me that he need not fear anything from 
me; you can claim all there. This letter will be enough for 
him. I intended to give you and yours all my property there, 
and more if you need it.” The court held that this letter 
operated as an estoppel in pais which precluded B, from set- 
ting up a claim to the land. Swayne, J., said: “The vital prin- 
ciple is that he who by his language or conduct leads another 
to do what he would not otherwise have done, shall not subject 
such person to loss or injury by disappointing the expectations 
upon which he acted. Such a change of position is sternly 
forbidden. It involves fraud and falsehood and the law ab- 
hors both.” In this case the fact that the purchaser D. knew 
that B. had an interest in the land did not prevent the estoppel 
from being established. See also Macfarlane v. Allen, and cases 
cited, ante, p. 495. 

In our case, as we have seen, it is alleged that Goo Kim 
with some knowledge of the title of Peter, sought confirmation 
of this fact from Peter and received a declaration that his 
brother George had complete authority to sell the land and he 
himself had none. The fact that Goo Kim was aware that 
both George and Peter inherited the land from their father 
furnishes no inference that he knew that Peter had not con- 
veyed his interest to George. This is an entirely different 
proposition and the knowledge of the former fact does not 
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charge Goo Kim with knowledge of the falsity of the latter 
statement. 

The plaintiff in error was entitled to have the jury instruc- 
ted that, notwithstanding his previous knowledge of the fact 
that Peter had inherited an interest in the land, if Peter’s re- 
presentations, above set forth, had in fact changed Goo Kim’s 
conduct and, relying upon them, he had bought the land and 
improved it, Peter would be estopped to set up his title against 
that which he had induced Goo Kim to buy. 

A new trial should be granted, and it is so ordered. 

J. Q. Wood and A. G. M. Robertson, for plaintiff in error. 

A. Rosa, for defendant in error. 


E. K. NAHAOLELUA and KIA NAHAOLELUA, her hus- 
band, v. KAAAHU (w), S. K. KAHAI, C. H. ROSE, 
LAI SAY, G. LONG, HOLOKAHIKI, and IOANE by 
his Guardian ad litem, Holokahiki. 


APPEALS From Circuit Junek, Firet Circuit. 
Supmirren Jan. 6, 1897. Decipep Fereg. 27, 1897. 
Jupp, C.J., FREAR AND Wnotrrse, JJ. 


A tenant in common who has made improvements in good faith on the 
belief that he was sole owner, is entitled to an allowance for the 
value of the improvements, upon a sale of the property in partition 
proceedings. 

Such allowance is not limited to the amount of a counter claim for use 
and occupation, but is limited to the value of the improvements, 
however much they may have cost. 

But there should be no allowance for improvements made voluntarily 
by third parties, even though made while the premises were in the 
exclusive possession of one of the cotenants. 
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An ousted tenant in common is entitled in partition proceedings to an 
allowance for the use and occupation of the premises by his co- 
tenant, notwithstanding the ouster was made by such totenant in 
the belief that he was sole owner. 


Such allowance is limited to the use of the ousted tenant’s share, and 
to the use of that share as it would be without the improvements 
made by the tenant in possession, and to a period of six years prior 
to suit, and perhaps to the period subsequent to demand. 


OPINION OF THE COURT BY FRBAR, J. 


This is a suit in equity for partition. The premises in ques- 
tion, not admitting of an equitable partition, were sold by order 
of the court, and the only questions raised by these appeals, 
taken by the plaintiffs and by the defendant Kaaahu respect- 
ively, are whether certain allowances. should be made for im- 
provements on the one hand and for use and occupation on 
the other hand, before distributing the proceeds or thé balance 
of the proceeds among the parties in proportion to their re- 
spective legal interests in the premises. 


Various improvements were made on the premises by the 
defendant Kaaahu, in good faith and on the belief that she had 
acquired a good title to the entire premises, and by the defend- 
ant Lai Say, a supposed grantee of Kaaahu as to a part of the 
premises, in good faith and on the belief that he had acquired a 
good title to that part of the premises. 

Under such cirenmstances, in equity, whatever may be the 
rule at law or under different circumstances in equity, 
it is well settled that upon a sale of the premises in partition 
proceedings an allowance should be made for the improvements. 
This is doing justice to the one cotenant by giving him the 
benefit of the improvements made in good faith and solely 
through his own efforts, and no injustice to the other cotenant by 
not permitting him to share in the increased value due to im- 
provements to which he has contributed nothing. Equity allows 
the value of such improvements as against a part owner of the 
legal title on the principle that he who seeks equity must do 
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equity. The reason of the rule shows that the allowance for 
improvements is not limited to the amount of a counter claim 
for use and occupation. It is not regarded as a mere set off to 
the counter claim, The reason of the rule shows also that the 
amount to be allowed for the improvements is not their coat, but 
their value, or rather the increased value of the premises due to 
the improvements; the tenant making the improvements should 
be allowed only the value that he has created, whatever it may 
have cost him, and the other tenant should not be compelled to 
pay for what he does not get or what does not exist. These prin- 
ciples are well established. Leake v. Hayes, 18 Wash. 213; Wor- 
thington v. Hiss,70 Md. 172 (16 Atl. 534); Annely v. DeSaus- 
sure, 17 B. O. 889 (2 S. E. 490); Buck v. Martin, 21 8. O. 590 
(53 Am. Rep. 702); Johnson v. Pelot, 24 S. O. 254 (58 Am. 
Rep. 258); McGee v. Hall, 28 S. C. 562 (6 S. E. 566); Ward 
v. Ward, 40 W. Va. 611 (29 L. R. A. 449); Moore v. Thorp, 
16 R. I. 655; Alleman v. Hawley, 117 Ind. 532; Cooter v. 
Dearborn, 115 IN. 509. 


To apply these principles to the present case,—the award 
made to Lai Say, by the Circuit Judge on the Commissioner’s 
report, of $1,000 for buildings and $150 for fences, must 
stand. These items are undisputed as to their amounts, and 
upon the foregoing reasoning they were rightly allowed on 
principle. The same is true of the award of $600 made to 
Kaaahu for buildings. Upon a further reference to a Master 
as to improvements more closely connected with the land, the 
Master allowed, but the Judge disallowed, Kaaahu $150 for a 
road and $100 for a ditch on the land, and $290 interest on 
these items for 144 years at 8 per cent. Upon the above rea- 
soning the items of $150 and $100 should have been allowed. 
The item of $290 was properly disallowed. Kaaahu and those 
holding under her had the use of the road and ditch and this 
took the place of the interest on the investment so far as she 
was concerned, and, on the other hand, as we have seen, it is 
only the increased value, not the cost, that can be allowed as 
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against the other tenant. The Master and the Judge both 
disallowed a claim made by Kaaahu for over $4,000 for filling 
in the land, which at the time she took possession was largely 
low or swamp land. It appears, as found by the Master, that 
most of this filling in was done, not by or at the expense or by 
the procurement of Kaaahu, but by others who used the land 
as a common dumping ground, and the evidence is uncertain 
as to how much was done or paid for or procured to be done 
by Kaaahu. Her counsel contends that as it is the value, not 
the cost, of the improvement that should be allowed, it is im- 
material how much it cost Kaaahu. But all the authorities 
which hold that the allowance should be for the value, as dis- 
tinguished from the cost, hold so with reference to cases in 
which the cost exceeds the value. In such cases there is noth- 
ing to represent the excess of the cost over the value, and it 
would be impossible to allow it out of the property or its pro- 
ceeds. It could be allowed only by compelling one tenant to 
pay it out of the property to which he is justly entitled, to his 
cotenant to whom: he is under no obligations as to such excess’ 
and who can show nothing for it. To disallow an excess of 
cost over value is very different from allowing an excess of 
value over cost, or rather a value to which the tenant in posses- 
sion did not contribute.’ For in this case we are not required 
to express an opinion as to what would be the rule if the incre- 
ment of value were due wholly to the tenant in possession but 
for some reason or other exceeded the cost to that tenant. In 
this case much of the filling in was done by third parties of 
their own volition, and the mere fact that one of the cotenants 
was in possession at the time would not entitle her to the sole 
benefit of such filling in, although she supplemented it by other 
filling in at her own expense. Any increment of value occa- 
sioned by third parties should be shared by the cotenants in 
proportion to their respective interests, But in so far as the 
filling in was done or paid for or, perhaps, procured by Kaaahu 
she should receive the benefit of it, The amount to which she 


666 FEBRUARY, 1897. 


is entitled on this claim is uncertain, and the claim will be 
disposed of below in connection with the counter claim for use 
and occupation. 

It is conceded (and the cases cited above clearly show) that 
the plaintiffs are entitled to something for the exclusive use and 
occupation of the premises by the defendants provided there 
has been an ouster, but it is contended on behalf of the de- 
fendants that there has been no ouster. The defendant Ka- 
aahu entered upon the land under a deed from the plaintiffs in 
1878 and afterwards made four deeds and one lease of different 
specific portions of the land, and she and her grantees and 
lessee held exclusive possession of the entire premises claiming 
title thereto, and continued to do so after the plaintiffs brought 
ejectment in 1891 and after they brought this suit in equity 
and until the court decided that the deed from the plaintiffs 
to Kaaahu made them tenants in common. See 9 Haw. 600 
and ante, p. 18. This was sufficient to constitute an ouster, 
and is more than what was held to constitute an ouster in some 
of the cases above cited. The fact that the defendants believed 
they had a good title to the whole property and acted in good 
faith, did not prevent their acts from constituting an ouster of 
the plaintiffs. An ouster shown, an allowance for use and 
occupation or rents and profits follows. But this allowance 
should be for the use and occupation of the property without 
the improvements made by the defendants; the plaintiffs are 
not entitled to compensation for the use of improvements to 
which they did not contribute, any more than they are entitled 
to the value of the improvements themselves. See cases supra; 
also Hannah v. Carver, 121 Ind. 278. Again, compensation 
for use and occupation should be allowed only for a period 
not exceeding six years prior to the bringing of this suit (see 
cases supra), this being the period for which rents and profits 
could be recovered at law, and perhaps the period should under 
the cireumstances of this case be limited to the time subsequent 
to the demand by action. See Leake v. Hayes and Johnson v. 
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Pelot, supra, and Green v. Biddle, 8 Wh. 1. Again, it should 
be allowed, not for the use of the whole unimproved property, 
but only for the use of the plaintiff’s share thereof. The 
amount of the compensation to be allowed for the use and 
occupation is, like the amount of the compensation to be allowed 
for the filling in, entirely uncertain. It is doubtful if one of 
these amounts would greatly exceed the other. The court, as 
a court of equity is not bound in cases of this kind to award the 
exact value of the improvements on the one hand or of the 
use and occupation on the other. The awards should be made 
according to the principles above stated only when no injustice 
would be done thereby. Under all the circumstances of this 
case we are of the opinion that to offset these two claims, that 
for filling in and that for use and occupation, against each 
other would be about as just as any other course that could be 
pursued. This is a general appeal on the facts as well as the 
law and this court can dispose of the whole case. Although 
we could send the case back for further evidence or even take 
further evidence in this court, we should not care to do so 
unless justice clearly required it. Much evidence has already 
been taken by the Master and we doubt if a further reference 
would result in much additional light. This has been a long 
litigation and none of the parties should be required to continue 
it and undergo the consequent further expense and delay, in the 
absence of very good reason therefor. 

We therefore allow the claims for filling in and for use and 
oceupation or rents and profits to offset each other, and allow 
Kaaahu $150 for the road and $100 for the ditch, in addition 
to the allowances made by the Circuit Judge, namely, to Ka- 
aahu $600 for buildings, to Lai Say $1,150 for buildings and 
fences, and the balance of the proceeds, after payment of costs, 
to the parties in proportion to their respective interests. 

Thurston & Stanley and E. Johnson, for plaintiffs. 

A. G. M. Robertson, for Kaaahu. 

A. &. Hartwell, for Lai Say. 
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JAMES J. BYRNE v. JOHN ALLEN, HENRY ALLEN, 
HENRY RHODES, W. H. LAMBERT, A. FEEK, B. 
F. DILLINGHAM and the OAHU RAILWAY AND 
LAND COMPANY (incorporated). 


APPEAL From Decree op First Juper, Firsr Circurr Court. 
SUBMITTED OCTOBER 9, 1896. Drongn Marcu 4, 1897. 


Jupp, C.J., WHITING, J., AND CIRCUIT JUDGE Perry, IN PLACE 
OF FREAR, J., DISQUALIFIED. 


A creditor’s bill to reach and apply in payment of a debt, any prop- 
erty, right, title or interest, legal or equitable, of a debtor within 
these islands which cannot be come at or attached or taken on an 
execution in a suit at law against such debtor, is in the nature 
of a proceeding in rem, and it is not essential that personal ser- 
vice be made upon such debtor, if not within the jurisdiction of 
the court, the fixing of the debtor’s personal liability not being 
the objeet of the bill. In such a case Section 1230 of the Civil 
Code is sufficient authority for service to be made upon the 
absent defendant by publication or otherwise as the court shall 
order. 


OPINION OF THE COURT BY JUDD, C.J. 
(Circuit Judge Perry dissenting.) 


This is a creditor’s bill for a discovery, an injunction and for 
an equitable attachment. The facts are succinctly as follows: 
In an action at law plaintiff recovered judgment against the 
three first named defendants, and against the said A. Feek as 
garnishee, for $812 and costs. Personal service was made upon 
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the said garnishee, he being then in this country but at the 
time of filing this bill he had left these islands. The bill al- 
leges that none of the principal judgment debtors or the defend- 
ant garnishee have any property within this Republic which can 
be come at or attached or taken on execution, but that there is a 
valid and subsisting contract whereby the Oahu Railway and 
Land Company, defendant corporation, has agreed, in consider- 
ation of certain labor and services of the said Feek to deliver 
him bonds of the said defendant corporation to the value of 
seven thousand dollars, upon the completion of the corpor- 
ation’s railroad to Kaena Point on the Island of Oahu. Service . 
being made on the defendant corporation, its general manager 
answered the interrogatories propounded admitting and setting 
forth particularly the nature of the contract with said Feek as 
follows: 


“The Oahu Railway and Land Company agreed, in 1895, 
with A. Feek, to pay as a further consideration in final settle- 
ment of all claims, seven first mortgage bonds, bearing interest 
at five per cent., the par value of each bond to be $1,000. Said 
bonds to be delivered to A. Feek or order after completion 
of the present line of road from Waianae to Kaena Point, Isl- 
and of Oahu, or when extended to any other point on said island 
of equal distance. No bonds have been delivered under the 
agreement.” 

Upon affidavit that Mr. W. A. Kinney, attorney at law, was 
the authorized agent or attorney of the said Feek to sell the 
before mentioned bonds, a temporary injunction was issued 
against the Oahu Railway and Land Company, enjoining them 
from passing’ the said bonds to said A. Feek, and also against 
the said Feek and W. A. Kinney, Esq., his agent, attorney, &c., 
from passing, purchasing, transferring the said property of said 
Feek, or acknowledging any transfer in said bonds without the 
order of court, Ze, 

The plaintiff's counsel then moved, upon affidavit that said 
A. Feek was not within the jurisdiction of the court to be 
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reached by personal service, but is a resident of the United 
States of America, that an order of service upon him be made 
by publication, or in such other manner as the court shall direct. 
The motion was heard and denied, and appeal is taken by plain- 
tiff to this court. 

Two important questions are raised. First, Is personal service 
upon Feek, the judgment debtor, essential in this case? and, 
secondly, Is there any provision in our statutes providing for 
a substituted service by publication or otherwise upon a non- 
resident defendant in a bill in equity of this character? 

In discussing the first question, we remark that this is a 
“ereditor’s bill,” distinctly provided for in the Act of 1878 
concerning equity jurisdiction, Compiled Laws, p. 390, viz.: 
“Bills by creditors to reach and apply in payment of a debt, any 
property, right, title or interest, legal or equitable, of a debtor 
within this kingdom which cannot be come at or attached or 
taken on execution in a suit at law against such debtor.” We 
have no doubt that equity had jurisdiction of creditors’ bills be- 
fore the enactment of this definition, under the general powers 
given to the chancellor and the vice-chancellor “to hear and 
determine all matters in equity.” (Section 847 of the Civil 
Code.) The several Circuit Judges at chambers have now that 
jurisdiction (Sec. 37 of the Judiciary Act of 1892), and, ac- 
cording to Sec. 43 of the same Act, * * * * also the 
power “to make and award all such judgments, decrees, orders 
and mandates, to issue all such txecutions and other processes, 
and to take all other steps necessary for the promotion of 
justice in matters pending before them in chambers, and to 
take all other steps necessary to carry into full effect all the 
powers which are or may be given them by the laws of the 
kingdom,” Ze, 

Now, in a creditor’s bill the debt must be established by some 
judicial proceeding, and it must be generally shown that legal 
means for its collection have been exhausted. These requisites 
are alleged in the bill. 
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Whether personal service is necessary in any case will depend 
upon the nature of the case. If the judgment sought is a per- 
sonal one within the state, personal service must be had upon 
defendant, or he must make voluntary appearance, in order 
to obtain jurisdiction of the person of the defendant and fix his 
personal liability. But a judgment which operates upon the 
property is in the nature of a proceeding in rem, and does not 
require that personal service be had. 


Quarl v. Abbett, 120 Ind. 236. 


What is sought in the case before us is an equitable attach- 
ment of Feek’s interest in the bonds of the railway company 
when (if) issued. The property or interest involved is within 
the jurisdiction of the Circuit Judge, and the proceeding here 
is substantially a proceeding in rem, id. The object of the bill 
is not to fix Feek’s personal liability; that has already been 
accomplished in the former suit. In the leading case of Pen- 
noyer vt. Neff, 95 U. S. 727, this class of cases is especially 
excepted from the rule that personal service must be had. In 
that case Judge Field says that in a larger and more general 
sense the term a “proceeding in rem” is applied to actions be- 
tween parties where the direct object is to reach and dispose of 
property owned by them or of some interest in them. Id., p. 734. 
In such cases a substitute service by publication is good. See 
Arndt v. Griggs, 184 U. S. 316. “The object of notice by 
publication is to give the best notice practicable to non-resident 
defendants, and thus enable the court to fully decide the con- 
troversy respecting property within its jurisdiction, no matter 
what form the question may assume.” Quarl v. Abbett, supra, 
p- 239. All property which ought in equity to be applied to 
the payment of the debt can be reached by a ecreditor’s bill. A 
patent or a copyright can be reached by this means, even a right 
of action for injury to the debtor’s property. Hudson v. Plets, 
11 Paige, 180. 

Holding as we do that personal service on Feek is not essential 
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in this case, the second question is whether there is any statutory 
authority for substituted service on an absent defendant by 
publication, or otherwise, on a creditor’s bill. 

We have already seen that equity had jurisdiction of such 
a bill by the Civil Code. In that code, enacted in 1859, we have 
in Sec. 1228 a provision that in certain cases mentioned under 
the title “Equity, Admiralty and Probate Matters,” the appli- 
cations “shall be by sworn petition addressed to some court or 
justice having jurisdiction thereof.” We do not understand 
that this section is intended to confer jurisdiction upon the court 
in these matters and to exclude all other subjects of equity 
from its jurisdiction. This section does not undertake to enu- 
merate all the classes of cases in which equity may be involved, 
for instance the jurisdiction of equity over trusts, to grant in- 
junctions, to compel discovery, to dissolve partnerships and the 
like. All these powers may be exercised by our courts of 
equity without reference to this statute, because they and a 
large variety of other subjects are inherently matters for equity, 
many of which are specifically mentioned in the Act of 1878. 

Sec. 1230 of the Civil Code prescribes that “in any such 
case” service may be made either by personal service, or in case 
the defendants cannot be found, by leaving a copy of the 
petition and summons with some one upon the premises in- 
volved in the controversy, or “in such other manner as the 
court may direct,” and a notice by publication may be ordered. 
Much is here left to the discretion of the court as to the par- 
ticular method by which notice may be brought to the absent 
defendant. The statute does not say that the method of service 
prescribed applies only to the case enumerated in Sec. 1230. 
“In any such case” means “in any case like those mentioned,” 
which does not limit the cases to those enumerated in Sec. 1228. 
Some of the provisions in Sec. 1230 have no application what- 
ever to some of the cases mentioned in Sec. 1228. For instance, 
where the application is for “the affiliation of bastards,” or “for 
enquiries of lunacy,” &c., where the defendants cannot be found. 
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There are no “premises involved in the controversy,” and there- 
fore no service could be made by leaving a copy of the com- 
plaint and summons “upon some one upon the premises.” This 
statute must have a reasonable and liberal construction, and 
with a view to enable the court to take whatever steps are neces- 
sary for the promotion of justice and to carry into effect the 
powers given to the court. To grant relief in a creditor’s bill 
is one of those powers, and for its enforcement we consider the 
statute, Sec. 1230, broad enough to enable the court to notify 
the defendant Feek by publication, or as the court shall direct. 

There are other and more specific statutory methods by which 
service by publication may be made upon defendants who, hav- 
ing property within our jurisdiction, have never been inhabi- 
tants of these islands, or have removed therefrom. Vide Secs. 
1103-4 of the Civil Code. It is contended that these sections do 
not apply to suits in equity. But they appear in a chapter en- 
titled “of the Practice of Courts of Record,” and though most 
of the provisions of that chapter appear to be applicable solely 
to actions at law, other provisions confer jurisdiction upon the 
“Courts of Record,” including courts of law, generally exer- 
cised by courts of equity, as in 1119 and 1120, where “injune- 
tions pendente lite” are allowed. 

It seems to us that it would not be unreasonable to hold that 
Sections 1103 and 1104 apply to suits in equity as well as to 
actions at law. The power to order service by publication is 
given to “Judges at Chambers” as well as to “Courts.” 

We prefer however to leave open the question whether this 
statute would allow publication of summons in equity matters, 
having found as above more specific authority for such pub- 
lication in Sec. 1230. We hold, therefore, that, the object of 
the bill before us being to reach the property of the absent 
defendant and not to determine his personal liability, personal 
service is not essential, and substituted service may be made 
upon him in any of the methods authorized by Section 1230 
of the Civil Code as it shall seem most applicable to the court. 
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The appeal is sustained and the cause is sent back to the Cir- 
cuit Judge for further proceedings. 

Magoon & Edings, for plaintiff. 

J. Q. Wood and L. A. Dickey, for the Oahu Railway & Land 
Co., the defendant corporation. 


OPINION OF MR. JUSTICE WHITING. 


In this case the plaintiff by a creditor’s bill seeks in equity to 
have property of the principal defendant, Feek, situated within 
this Republic and within the jurisdiction of courts of equity of 
this Republic, attached and applied to the satisfaction of a judg- 
ment, heretofore obtained in the First Circuit Court of this 
Republic, by the plaintiff against the defendant Feek. No ser- 
vice of summons has been made on defendant Feek, as he is not 
within the Republic. The plaintiff moved the Circuit Judge 
for an order of publication of summons for the purpose of ob- 
taining service thereby on defendant Feek, claiming authority 
therefor by our statutes; this the Judge declined and plaintiff 
appealed. 

I agree with the opinion of the Chief Justice that in cases of 
this nature where the court obtains jurisdiction over the pro- 
perty of a judgment debtor, it may proceed to apply that pro- 
perty, under proper pleadings and orders, to the satisfaction of 
the claim of the judgment creditor, and even without personal 
service of process on the absent defendant, if he be without the 
jurisdiction of the court. Pennoyer v. Neff, 95 U. S. 714. 

Courts of equity, however, will not proceed to a final deter- 
mination of the cause before it, without causing reasonable 
notice to be given to the absent defendant, if possible, with an 
opportunity to defend, when appearance is made; and I am of 
opinion that there is inherent power in our courts of equity in 
connection with Sec. 1230 of the Civil Code, to cause notice 
to be given in such manner as the court may deem most efficient, 
even by publication, in causes of this class, to which class I 
limit my concurrence with the result arrived at by the Chief 


Justice. 
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While concurring in the opinion that a creditor’s bill to sub- 
ject to the payment of a judgment property which cannot be 
reached by an execution, is, in the broader meaning of the term, 
a proceeding im rem, that in proceedings in rem actual personal 
service on the defendant is not essential, and that in such pro- 
ceedings substituted service on an absent defendant, whether 
by publication or in any other authorized form, is sufficient, I 
respectfully dissent from the conclusion arrived at by the ma- 
jority of this court, that the First Circuit Court in Equity has 
authority to order substituted service by publication or other- 
wise, in this case. 

In my opinion, there is in this Republic no statute which 
authorizes constructive service of summons by publication or 
otherwise in an equity suit such as the one at bar, and without 
the aid of such statute a court of equity possesses no inherent 
power to order such service. 

First, as to statutory authority. The only statutes which are 
claimed by counsel for the complainant to confer upon the 
court authority to order service as prayed for are Sections 1103 
and 1104 of Article 46, and Section 1230 of Article 50, of the 
Compiled Laws. 

Sections 1103 and 1104 do provide for service by publication 
upon non-resident defendants, but I think that they clearly 
apply solely to actions at law and that this is the only reasonable 
construction that can be given to them. The whole chapter in 
which those sections appear is devoted solely to actions at law, 
and nothing therein contained will justify the belief that the 
legislature intended to include suits in equity within the opera- 
tion of its provisions. The reasons suggested for holding that 
these sections do apply to suits in equity are, (1) that the chap- 
ter is entitled “Of the Practice of Courts of Record,” (2) that 
it confers “jurisdiction upon Courts of Record, including courts 
of law, generally exercised by courts of equity, as in 1119 and 
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1120, where injunctions pendente lite are allowed,” and (3) that 
“the power to order service by publication is given to Judges 
at Chambers as well as to Courts.” The sub-title of the chapter 
in question is “Of Civil Suits,” under which expression less cer- 
tainly is included than in the phrase, “Of the Practice of 
Courts of Record.” The latter might very properly have in- 
cluded the practice in criminal proceedings, and yet it does not. 
Is there anything strange in the fact, then, that under the sub- 
title, “Of Civil Suits,” only actions at law are provided for? 
There is nothing inconsistent in it. The title of itself cannot, 
it seems to me, supply the chapter with provisions which it 
does not either expressly or impliedly contain. 

It is true that Sections 1119 and 1120 authorize “any judge 
of the court at chambers” to issue injunctions pendente lite in 
certain cases, and that it is in courts of equity that such injunc- 
tions are generally issued. But can it be contended for a mo- 
ment that Sections 1119 and 1120 apply to suits in equity? I 
think not. The very words of Section 1119 definitely settle 
that question, for it is therein specifically stated that such in- 
junctions may be issued by the court, upon a proper showing, 
in cases of ejectment. It is only in those cases that that power 
can be exercised. 

The fact that, under Section 1103, service by publication may 
be ordered by a “judge at chambers” as well as by the “court,” 
does not justify the conclusion that the section also applies to 
suits in equity, any more than does the provision, in Section 
1109, that a “judge at chambers” may make an order declaring 
the defendant in default, lead to the belief that suits in equity 
are there referred to. 

The sections are to be construed as a whole, jointly with the 
other sections of the same chapter, and each in the light of the 
other. With the exceptions above named, nothing in the Act 
has been pointed out as tending to show that equity cases are in- 
cluded within its scope. On the other hand, there is much to 
show that only actions at law are provided for. Section 1106 
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says: “It shall be incumbent upon every defendant served with 
process of summons as hereinbefore provided, within the time 
specified in the summons or order of publication to file with 
the clerk of the court an answer to the plaintiff’s demand, either 
admitting all the facts stated in the petition to be true and de- 
nying that they are sufficient in law to support the plaintiff’s 
demand, which shall form an issue of law to be determined by 
the court, or denying the truth of the facts stated in the petition, 
which shall form an issue of fact to be determined by the jury.” 
This section clearly refers to the service by publication provided 
for in Sections 1103 and 1104, and yet the last part of Section 
1106 shows, beyond question, that all the legislature had in 
mind was an action at law. 

A careful examination of the other sections of the chapter 
in question leads, it seems to me, irresistibly to the conclusion 
that Sections 1103 and 1104 do not refer to suits in equity. 

Further, if Article 46 does direct the mode of service of pro- 
cess in equity cases, then Section 1230 makes an entirely un- 
necessary repetition of those provisions. On the contrary, I 
think that the existence of Section 1230 confirms the conclusion 
already reached by me upon the study of Article 46 itself. 

It is also contended that Section 1230 itself confers the desired 
authority. That section reads: “When process is issued in any 
such case, it shall be served by delivery of a copy of the petition 
and of the summons to the defendants, or in case they cannot 
be found, by leaving such copy with some one upon the premises 
involved in the controversy, or in such other manner as the 
court or judge may direct. The officer charged with service of 
the process shall also, if so directed by the court or judge, pub- 
lish in the Government Gazette a notice of such suit or proceed- 
ing, calling upon all persons interested to appear and show 
cause against it, at the time and place of the hearing.” 

Section 1228, which is a part of the same chapter, enumer- 
ates certain proceedings in equity which are to be instituted by 
sworn petition, ete. A “Creditor’s Bill” is not one of the pro- 
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ceedings thus enumerated. But it is claimed by counsel for the 
complainant, that such a bill is specifically provided for in the 
chapter immediately proceeding Article 50, in the Compiled 
Laws, and that, “in such case,” in Section 1230, includes all cases 
mentioned in said preceding chapter. It so happens, however, 
that Article 50 was already in existence in 1859, the date of 
one of our civil codes, and that said preceding chapter was not 
enacted until 1878, and consequently the earlier statute can pos- 
sibly refer to the later one. 

Again, it is claimed by counsel * * * * * * that 
courts of equity had, prior to the enactment of the Act of 1878, 
jurisdiction of creditors’ bills, (in this view I concur) and that 
“in any such case” means “in any case like those mentioned” 
in Section 1228, and does not limit the cases to those enumer- 
ated therein, and that a creditor’s bill is a case “like those men- 
tioned” in that section. But I think that by the words, “in any 
such case,” the legislature intended to refer only to those 
matters which are mentioned in Section 1228; that is the result, 
if the words are taken in their ordinary meaning. Moreover, 
the proceedings mentioned in Sections 1235, 1236 and 1237 are 
“like those mentioned” in Section 1228 and would, upon the 
theory that “in any such case” means “in any case like those 
mentioned,” requires no statutory provision as to service, 
whether personal or otherwise, other than that contained in 
Section 1230; and yet those three sections (1235-6-7) do set 
forth specifically how service is to be made in those cases—need- 
less repetition, if Section 1230 is broad enough to cover matters 
other than those named in Section 1228. In Section 1237 of 
the same chapter, the words “in any such case” again occur. 
The language of that section shows beyond a doubt that they 
are used solely with reference to the cases mentioned in Sec- 
tion 1235, i. e., suits for foreclosure of any hypothecation or 
other maritime lien, and that the theory in regard to “cases like 
those mentioned” can not possibly stand; and if not in this part 
of the chapter, why in the earlier section? 
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But even granting, for the purposes of argument, that to 
creditors’ bills may be extended the benefit of such provisions 
as are contained in Section 1230, still I think that constructive 
service by publication is not authorized by that section. Its 
last sentence allows merely the publication of notice to all per- 
sons interested that the suit is pending, and such notice is un- 
doubtedly intended to be in addition to full and complete legal 
service upon the defendant. The use of the word “also” in 
the sentence, “The officer charged with service of the process 
shall alo * * * * * * publish in the Government 
Gazette,” etc., indicates this. 

The clause, “or in such other manner as the court or judge 
may direct,” does not refer to service by publication. Appli- 
cations for divorces and separations are of the matters men- 
tioned in Section 1228, and in these proceedings the benefit of 
constructive service ought to be had, if that clause just cited 
is as broad as it is contended to be. In spite of this, we find 
that in 1870, at least eleven years after the passage of the Act 
of which Section 1280 is a part, the legislature passed an Act 
(see p. 435, Compiled Laws) specifically providing for con- 
structive service by publication in libels for divorce—needless 
repetition again if Section 1230 already conferred the desired 
authority. 

This statute (Section 1230), like all statutes wherein it is 
sought to legalize modes of service of summons which do not 
in all cases necessarily result in giving actual notice to defend- 
ants of the pendency of proceedings against them, must be con- 
strued strictly and not liberally. As far as I can discover, it 
has been so held in every case in which the question has arisen. 
See 22 Am. and Eng. Encycl. Law 153; Pollard v. Wegener, 
13 Wis. 643; Batt v. Procter, 45 Fed. 517; Oswald v. Kamp- 
man, 28 Fed. 37; Swift v. Meyers, 37 Fed. 45; Galpin v. 
Page, 18 Wall. 350; Likens v. McCormick, et al., 39 Wis. 
313. No case has been cited to the contrary. 

Second, as to inherent power. At the oral argument and in 


680 MARCH, 1897. 


their brief, counsel for complainant, in endeavoring to show 
that a court of equity has inherent power to order service by 
publication, have relied solely upon those authorities that hold 
that such courts have vast and expansive power to meet new 
exigencies, believing, apparently, that we are now confronted 
with a new exigency; and no case has been cited by them 
wherein it has been directly held that, without the existence 
of a statute, the court has the power now contended for. 

An examination of all the reported cases at hand which I 
have been able to find, discloses the fact that in almost every 
State of the American Union statutes have been passed providing 
for service by publication. This has been done, as stated in the 
22 Am. and Eng. Encycl. Law p. 139, in view of the difficul- 
ties existing in securing valid service within the state. Such 
statutes have been held constitutional in proceedings in rem, 
and to empower the rendering of a valid judgment thereunder, 
so far as it affects the property attached, but in proceedings 
in personam, where the object is to fix the personal liability 
of the defendant, such service is of no avail, even if author- 
ized by statute, it having been held that such statute “is viola- 
tive of the provision of the constitution that no state shall de- 
prive any person of life, liberty or property without due process ` 
of law.” Th. 140. See also Pennoyer v. Neff, 95 U. S. 719. 

Why enact all these statutes throughout the Union if courts 
already possessed the desired power? Certainly in none of 
those states was it deemed safe to proceed without statutory 
authority. 

There seems to be no reported case in which the precise 
question now involved was determined, but remarks made by 
courts in construing statutes on the subject indicate a very 
general belief that statutory authority is indispensable. 

Tn Lessee of MW. r. Burnet, 18 O. 548, the court said: “The 
defendants to the chancery suit all resided in Massachusetts, 
when the proceedings against them were commenced, and until 
after they were terminated. Jurisdiction over the person, 


BYRNE v. ALLEN. - 681 


therefore, could not have been obtained by the issue and ser- 
vice of a subpoena, the usual mode of bringing defendants into 
court. But our statute had then, as it has had always since, 
a provision for making a non-resident a party defendant, and 
subjecting him to the operation of a decree, without personal 
service by subpoena, or otherwise. The act gave to the courts 
power to acquire jurisdiction over non-residents, (even though 
residents of a foreign country) for all purposes contemplated 
in the act by the mere publication, as it will be observed of 
notice in the newspapers. 

“It was indispensable that something of the kind should 
be done, that some practice should be established by which non- 
residents * * * should be made parties to suits * * * 
without the service of process; for officers could not serve pro- 
cess without the limits of the state.” 

“The statute allowing substitute or constructive service, 
being a departure from the common law, must be strictly 
observed and its requirements carefully complied with.”—22 
Am. and Eng. Encycl. 153. 

“Service of notice by publication, being a substitute for 
actual personal service is a purely statutory right, and is of 
such a nature that all the provisions of the statute must be 
strictly complied with, and courts will not indulge in presump- 
tions to supply apparent defects of failure to meet the require- 
ments of the statute.”—Hartley v. Boynton, 17 Fed. 876. 

In Oswald v. Kampman, supra, objection was made by one 
of the parties that certain proceedings were not in strict con- 
formity to the laws of the state which provided for service by 
publication; and in this connection, the court said: “I am 
aware of the rule that when proceedings are instituted not in 
accordance with the common law, viz.: by actual service, that 
the provisions of the statute are to be strictly construed.” 

“In proceeding to enforce the lien of the mortgage by the 
sale of the property on a substituted service of summons, the 
court was not proceeding according to the course of the common 
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law, and there is no presumption in favor of its jurisdiction.” — 
Swift v. Meyers, supra. 

In Batt v. Procter, supra, pp. 516-517, the following lan- 
guage is used: “Apart from statutory authorization, it may 
be said, as a general rule, that courts of equity are without 
power to direct service upon defendants beyond their territor- 
ial jurisdiction. Mr. Foster, in his work on “Federal Practice,” 
(unfortunately this work is not at hand), “mentions some of the 
cases where such orders have been made. But he says: ‘Inde- 
pendently of any express statutory authority, there is no power 
in a court of equity to order actual personal service to be effected 
upon a defendant beyond its territoriai jurisdiction,’ p. 155, 
Sec. 96. Legislation was evidently thought necessary by con- 
gress to supply the defects of existing Jaw, and in 1872 an act 
was passed similar in many of its features to the present statute, 
authorizing in certain cases an order of service on non-residents, 
or publication of the order, where personal service was not 
practicable.” See also Arndt v. Griggs, 134 U. S. 316; Ben- 
net v. Fenton, 41 Fed. 485-487. 

The motion for an order of service by publication was, in 
my opinion, properly denied by the lower court. 

I do not touch upon the question of whether or not a court 
of equity can, in a suit in rem, acquire jurisdiction and proceed 
to a final determination solely upon the strength of an attach- 
ment or seizure of the property involved, without voluntary 
appearance of the defendant and without service of process 
whether personal or substituted, in view of the fact that this 
question was not referred to or argued by counsel at the hearing, 
and also because the majority of this court has already held 
that the lower court has authority to order substituted service 
of summons. 
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H. W. SCHMIDT & SONS v. ROYAL INSURANCE COM- 
PANY. 


Exceprions From Circuit Court, Firsr CIRCUIT. 
SUBMITTED DECEMBER 22, 1896. Decipep Marca 138, 1897. 


Jupp, C.J., Frear AND Wuitine JJ. 


(1) A requested instruction on the question whether representations by 
an applicant for insurance as to the value of the goods and in his 
statement of claim, after loss, are fraudulent may be refused if they 
assume as proved, facts which shovld be left to the jury. 


(2) When the charge given sufficiently states the law, the refusal to give 
instructions in the language requested affords no ground of excep- 
tion. 


OPINION OF THE COURT BY WHITING, J. 


The plaintiffs brought their action on a policy of fire insur- 
ance for a total loss by fire against the defendant company in 
the First Circuit Court, and a verdict was rendered in their 
favor. The policy was made out to one Sing Moi Kee, a 
Chinese store keeper on the island of Kauai, the owner of the 
insured property, loss if any payable to plaintiffs. The policy 
contained conditions relied upon by defendant, which are as 
follows: 

No. 7. “No profit nor advantage of any kind is to be in- 
cluded in any claim for loss or damage under this policy, and 
if the claim be in any respect fraudulent, or if any false statu- 
tory declaration be made or used in support thereof, or if the 
fire be occasioned by or through the procurement or with the 
knowledge or connivance of the insured, all benefit under this 
policy is forfeited. 
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No. 1. Any material misdescription of any property pro- 
posed to be hereby insured or of any building or place in which 
property to be insured is contained * * * and any mis- 
statement of or omission to state any fact material to be known 
for estimating the risk, whether at the time of effecting the 
insurance or afterwards, renders this policy void as to the prop- 
erty affected by such misdescription, misstatement or omission 
respectively.” 

The defendant presents three exceptions by his bill: 

1. At the close of plaintiff’s case, defendant moved for a 
nonsuit, which motion was denied. 

2. The defendant requested the court to instruct the jury 
as follows: 

“The policy in this case provides that no profit nor advantage 
of anv kind is to be included in any claim for loss or damage 
under this policy, and if the claim be in any respect fraudulent 
* * * or if the fire be occasioned by or through the procure- 
ment or with the knowledge or connivance of the insured, all 
benefit under this poliev is forfeited.” “I therefore charge 
you that if vou believe that Sing Moi Kee, at the time he made 
the proofs of loss, stated therein that his stock of goods de- 
stroved by the fire was worth $3600, knowing that its true value 
was not above $2100, and that he made such statement with 
intent to deceive the insurance company, the claim was fraudu- 
lent and the insurance company was absolved from paying any 
loss, and vonr verdict should be for the defendant.” 

This request was refused by the court. 

3. The defendant also requested the court to give the fol- 
lowing instruction, which the court also refused: 

“If vou believe that at the time the application for the policy 
was made, Sing Moi Kee through his agent made a material mis- 
statement to Mr. Walker as to the value of his stock which he 
was about to insure, as if he represented it as of the value of 
about $6000, knowing at the time that it was not worth more 
than $2500 or $2600, vour verdict should be for the defendant.” 
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The court charged the jury upon these points, involved in the 
exceptions, as follows: 

“Gentlemen of the jury * * * I charge you that if you 
believe from the evidence that the insured made material mis- 
representations to the insurer and that the insurer relied upon 
such representations in estimating his risk and was induced 
thereby to enter into the contract, then your verdict should be 
for the defendant. In other words, if you believe that Sing Moi 
Kee upon making application for the policy overstated the 
value of the property to be covered, and that the insurance 
company in estimating the risk relied upon such statement and 
was induced thereby to grant the insurance, then your verdict 
should be for the defendant. Such misstatement of overvalu- 
ation in order to work a forfeiture of the right of recovery 
must be a clear one. I charge you further that a condition of 
this policy is that if the claim in any respect be fraudulent any 
benefit under the policy is forfeited. A statement made under 
the claim to constitute fraud and have the effect of vitiating 
the contract must be willfully made with respect to a material 
matter with the intention to thereby deceive the insurer. The 
mere overstatement of value in the claim does not of itself as 
a matter of law void the policy. It is a question of fact for you 
to consider, and in order to have the effect of nullifying the 
policy, you must find the statement was fraudulent. Direct 
and positive proof of fraud is not required; it may be inferred 
from the circumstances proved by the evidence, and if the jurv 
believe from all the evidence in this case that Sing Moi Kee 
made a fraudulent statement in the claim, then I instruct you 
that your verdict should be for the defendant company. If 
you believe that the statement was not fraudulent, as in these 
instructions defined, then your verdict should be for the plain- 
tiff.” 

The facts, whether the representations made by the insured in 
his application for insurance and in his statement of loss were 
false and fraudulent and were knowingly made with an intent to 
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deceive the insurer, were left to the jury. A review of the evi- 
dence, though it discloses some evidence of an overvaluation 
of the property, does not convince us that the weight of the 
evidence upon this point shows a fraudulent intent so clearly 
as to warrant us in setting aside the verdict. The first letter 
of the insured stated the value of the property, including the 
applicant’s real estate, to be $6000. The second letter values 
the property at $5000, but does not specifically mention the 
real estate as included in this estimate. It might well be that 
the applicant thought that the agent of the insurer would con- 
sider the two letters together. The statement in the claim for 
loss values the houses at $1400. No proof was adduced to the 
contrary. It values the goods destroyed, “Chinese groceries 
and dry goods at $1200, and the American and European goods 
at $2400, total $3600.” The plaintiff showed that an intending 
purchaser on Kauai was: willing to give $1900 for the whole 
stock of goods, and that $300 worth of goods had been subse- 
quently added, also that some sales had taken place. But it is 
also in evidence that the insured had offered them at a discount 
from their value on Kauai in order to make an advantageous 
sale of all his property. 

Since no legal inference of intentional fraud can be derived 
in this case from the mere fact of overvaluation, and no clear 
evidence of actual fraud made with the intent to deceive the 
insurer appears, we cannot disturb the verdict. The following 
cases may be referred to: Helbing v. Svea Ins. Co., 54 Cal. 
156; Behrens v. Germania Ins. Co., 64 Iowa 19; Shaw v. 
Scottish Com. Ins. Co., 1 Fed. R. 761; Clark v. Phoenia Ins. 
Co., 36 Cal. 168; Dogge v. N. W. Ins. Co., 49 Wis. 501. 

The charge given to the jury was not excepted to, and the 
bill of exceptions raises only the questions whether the refused 
instructions should not have been given. The first one was evi- 
dently refused because the attorney presenting them in under- 
taking to state the actual value of the goods insured as compared 
with the value represented by the applicant for insurance and 
sworn to in his statement of claim, did not state it correctly, 
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he not including the value of the stores and also because stating 
the actual figures as a part of the instruction requested he 
assumed them to be correct and left no latitude to the jury to 
find the actual values upon the evidence adduced, the figures 
being disputed. The second instruction refused was sufficiently 
covered by the charge given, and is not inconsistent with 
Claflin v. Commonwealth Ins. Co., 110 U. S. 81, and Dolloff 
v. Ins. Oo, 82 Me. 266, cited by counsel for defendant. The 
motion for nonsuit was properly denied. 

The exceptions are overruled. 

A. S. Hartwell, Thurston & Stanley and Kinney & Ballou, 
for plaintiff. 

A. G. M. Robertson, for defendant. 


JOSEPH O. CARTER and GEO. R. CARTER, Trustees 
under the Will of H A. P. Carter, deceased, v. MARY 
S. CARTER and her minor children, HENRY A. P. 
CARTER and GRACE S. CARTER, by their Guardian 
ad litem A. S. Hartwell. 


APPEAL From Crreurr Juper, First Crrcuit. 
SUBMITTED APRIL 28, 1896. Decipep Marca 15, 1897. 


FREAR, J.; AND Perry, Circuit Jupce, AnD W. R. CASTLE, Esq., 
OF THE Bar, IN PLACE oF Jupp, C.J., AnD Wuiutne, J., 
DISQUALIFIED. 


A testator bequeathed the income of one-sixth of certain real and per- 
sonal property to one of his sons for life, and after his death devised 
and bequeathed the said one-sixth to that son’s “heirs to be divided 
as now prescribed by the Jaws of this Kingdom (now Republic) in 
cases of persons dying intestate.” Heid, that the “heirs” were those 
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who would take under the statute of descent, and that, although the 
wife would be an heir if there were no children, yet upon the son’s 
death leaving children, the wife took nothing. 


The testator made similar devises and bequests to his wife and other 
children algo, and their heirs respectively, and provided that 
“should any of the said beneficiaries die before me leaving husband, 
wife, or children the share left to that beneficiary shall descend to 
such children or other heirs as if such beneficiary had survived 
tne.” Held, that this clause does not show an intention on the part 
of the testator that the son’s wife should take even though there 
were children. 


By Sec. 1299 of the Civ. Code, the wife is “entitled, by way of dower, to 
an absolute property in the one-third part of all his movable effects, 
in possession, or reducible to possession, at the time of his death, 
after payment of all just debts.” Held, that the estate created by 
this provision is a dower estate and not an estate by descent. 


OPINION OF THE COURT BY FREAR, J. 


The plaintiffs are the trustees under the will of Henry A. P. 
Carter, late of Honolulu, deceased, which will was admitted to 
probate December 30, 1891. After making certain specific 
bequests, the testator devised and bequeathed the residue of 
his “estates, real and personal,” to trustees in trust, among 
other things, “To hold one-sixth of my said estates in trust for 
my son Charles L. Carter, the income thereof to be paid him in 
quarterly payments for the term of his natural life and after his 
death I give, devise and bequeath the said one-sixth to his heirs, 
to be divided as now prescribed by the laws of this Kingdom 
(now Republic) in cases of persons dying intestate.” There 
were similar provisions for the testator’s wife, three daughters 
and one other son, and their heirs respectively. The said 
Charles survived the testator and afterwards deceased, leaving 
his wife, Mary S. Carter, and their children, Henry A. P. 
Carter and Grace S. Carter, the defendants herein, and no 
other heirs. 

This is a bill in equity brought by the trustees for instructions 
as to whether, upon the foregoing facts, the said children alone or 
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the said children and the said widow together are entitled to 
“the said one-sixth” devised and bequeathed to the “heirs” of the 
said Charles, by the clause of the will above set forth. The 
Circuit Judge entered a decree pro forma in favor of the 
children alone, by consent of the widow without prejudice to 
her right of appeal, and the case comes here on her appeal 
from that decree. 

The question is, whom did the testator intend to include 
under the term “heirs,” as shown by the language of his will? 
We cannot enter into any speculations as to what he may have 
intended in fact. The question is, what was his expressed in- 
tention? He might have intended to include almost any class 
of persons under the term “heirs” and his intention would be 
carried out if it were expressed with sufficient clearness and 
were not contrary to any rule of law. In this case it is conceded 
that the persons who are to take as heirs were intended by the 
testator to be determined by reference to the Hawaiian statutes. 
Only two statutes, or rather two portions of the Civil Code, are 
called in question. One is Ch. 32 (Comp. L. p. 474), entitled 
“Of the Descent of Property, both Real and Personal,” of 
which the portions involved in this case are: ‘Sec. 1447. 
Whenever any person shall die intestate within this Kingdom 
(now Republic), his property, both real and personal, of every 
kind and description, shall descend to and be divided among his 
heirs, as hereinafter prescribed. Sec. 1448. The property 
shall be divided equally among the intestate’s children. * 
* * Tf the intestate shall leave no issue, his estate shall 
descend one-half to his widow * * *” It is obvious that 
if this statute alone, relating to descent, is to govern, the 
widow takes nothing, because, although she would be an heir if 
there were no children (Thurston v. Allen, 8 Haw. 392), yet, 
there being children, they alone are the heirs. The other 
statute involved is the first section of Article 54, (Comp. L. 
p. 429), entitled “Of Dower,” which reads as follows: 


“Sec. 1299. Every woman shall be endowed of one-third 
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part of all lands owned by her husband at any time during 
marriage, in fee simple, in freehold, or for the term of fifty 
years or more, so long as twenty-five years of the term remain 
unexpired, but in no less estate, unless she is lawfully barred 
thereof; she shall also be entitled, by way of dower, to an abso- 
lute property in the one-third part of all his movable effects, 
in possession, or reducible to possession, at the time of his 
death, after payment of all his just debts.” A formal claim 
is made that the widow is entitled to take under both portions 
of this section, but it is so obvious that she cannot take as an 
heir under the first part of the section, which clearly relates to 
dower, that the claim under that portion of the section is not 
pressed. The claim under the latter portion of the section is 
relied on. 

Two grounds are urged in support of the view that the widow 
may take under the latter portion of this section. One is that 
it appears from the language of the will that the testator intend- 
ed that the widow should take in any event and that since she 
cannot take under the statute of descent she must take under 
this statute. The portion of the will relied on to show such an 
intention reads thus: “Should however any of the said bene- 
ficiaries die before me leaving husband, wife, or children the 
share left to that beneficiary shall descend to such children or 
other heirs as if such beneficiary had survived me.” The argu- 
ment is, that the use of the words “such children, or other 
heirs” shows that the word “heirs” was intended to include 
“wife” mentioned a little before in the words “husband, wife, 
or children,” and that therefore the testator intended or under- 
stood that the wife should take as one of the “heirs” and that 
since she could not take in that capacity under any other stat- 
ute, she must take under the latter part of the section in ‘ques- 
tion. We grant that the word “heirs” may include “wife” and 
that the testator so intended; but it does not follow that he in- 
tended that word to include “wife” under all circumstances. 
On the contrary, he expressly directs that the property shall go 
to “such children or other heirs,” and that is precisely what we 
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should expect him to say if he had in mind only the statute of 
descent, for that provides that the children or wife, not the 
children and wife, shall inherit. This portion of the will, in- 
deed, supports the view that the testator had in mind only the 
statute of descent, rather than the view in support of which it 
is relied on. Again, if “heirs” here includes “wife,” it in- 
cludes “husband” also, for the words are “husband, wife, or 
children,” and therefore if, upon the death of the son, as in this 
case, the wife is to take as well as the children, then also, upon 
the death of a daughter, leaving husband and children, the hus- 
band must take as well as the children, for the will contains 
similar provisions for both sons and daughters and their heirs 
respectively, but there is no statute under which a husband 
can take corresponding to the statute in question relating to 
dower. There is therefore nothing to show that the testator 
intended that the word heirs should include those who would 
take under the statute of dower. On the contrary, the follow- 
ing considerations, in addition to those already mentioned, go to 
show that he had in mind only the statute of descent. (1) He 
uses almost the identical language of Section 1447 above set 
forth relating to descent, namely, “his heirs,” “be divided,” “as 
prescribed,” “this Kingdom,” “person,” “dying intestate,” these 
words being changed merely in their order, to suit the gram- 
matical construction of the sentence. (2) He expressly directs 
that the property shall go to the “heirs,” which not only is the 
word used in the statute of descent, while “dower” only is used 
in the other statute, but it is the appropriate word to denote 
those who take by inheritance. (3) He expressly directs that 
the division shall be made as in the case of a person dying 
“intestate,” and the statute of descent provides for the division 
in such cases specifically, while the other statute as we shall see 
provides for a division in any event whether the person dies in- 
testate or not. (4) Since the two provisions in question are 
in two different statutes, one of which expressly relates to 
descent and the other to dower, and since the testator, as shown 
by a subsequent portion of the will in which he speaks of dower 
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in its correct sense, was well aware of the distinction between 
descent and dower, he would in all probability have expressed 
himself more clearly if he had intended the statutes of descent 
to include a portion of the statute that was expressly made 
relative to dower. Indeed the will is carefully drawn through- 
out and the testator evidently selected his words with care and 
used them in their correct sense. The clause of the will in 
question was apparently inserted merely for the purpose of 
providing that the property should go in the same way whether 
the beneficiary survived the testator or not; it does not show that 
the testator understood the word “heirs” as used in the first 
part of the will in any other than its natural and ordinary sense. 

Assuming then that the testator merely intended that the 
estate should go to the “heirs” whoever they might be under the 
statutes, the second ground relied on to show that the wife 
should take under the latter part of the section relating to dower 
is that the estate described therein is in fact, as shown by its 
nature and its historical origin, an estate by descent or distribu- 
tion, notwithstanding the fact that it is described as being “by 
way of dower.” 

Of the many elements enumerated in the various definitions 
of dower, perhaps only two are found to exist universally, 
namely that dower cannot be defeated by will and that it is a 
marital right. These are the principal elements which it is 
contended the estate in question does not possess, as shown both 
by its nature and its history. 

It is argued in the first place that the husband may defeat 
the estate by will and that this has been generally recognize! 
in practice. This is the first time that we have ever heard this 
so much as suggested. The statute of wills (Comp. L. p. 479) 
expressly provides: “Section 1476. Nothing contained in this 
chapter shall be so construed as to conflict with the law relating 
to dower.” “The law relating to dower,” if it means anything, 
means the law which is expressly entitled the law “Of Dower,” 
including the section in question, which further states that this 
particular estate is “by way of dower.” This section moreover 
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is not confined in its operation, as is the statute of descents, to 
cases of persons dying “intestate.” It is paramount to both the 
statute of wills and the statute of descents, although where there 
are no children the wife’s dower right may be merged in her 
right by descent (Hst. KamehamehalV., 2 Haw. 715). It is 
argued further that the estate cannot be a dower estate because 
it is subject to the husband’s debts. But this is true also of 
dower in real property in some states. So, too, the power of 
the husband to dispose of the property free of dower right 
during his lifetime without a release by the wife, exists in some 
states even with reference to real estate. 

In the second place, it is argued that the statutory provision 
in question had its origin or suggestion in the “pars rationa- 
bilis” of the early common law, and that this was a right of 
succession, not a marital right. If so, and there is no evidenve 
that it is so, then, on the one hand, there is no reason why the 
legislature could not, as we shall see they did, expressly make 
the estate one by marital right, and, on the other hand, the 
estate must, against counsel’s contention, have the element of 
not being subject to the husband’s will, for that was the case 
with the wife’s “reasonable part.” That the estate is a dower 
estate, notwithstanding the history of the “pars rationabilis,” 
see Stone v. Stone, 18 Mo. 389; Crecilius v. Horst, 89 Mo. 
356. 

To come down to more recent history—Hawaiian history— 
and the expressed intention of the legislature, we shall find that 
the estate is one by way of dower or marital right beyond any 
question. It was within the power of the legislature to define 
dower. In scarcely any two countries is the statutory defini- 
tion of dower the same. Even under that part of our own 
statute which relates to dower in real estate the ordinary com- 
mon law definition of dower is not followed but it is extended 
to leasehold and all freehold interests instead of being con- 
fined to estates of inheritance. There is no more reason why 
“dower” should not be a subject of statutory definition than 
there is why “heirs” should not be, and yet our statutory defini- 
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tion of “heirs” is different from the common law definition. 
That the estate in question was intended to be a dower estate 
is clear, because, (1) it is not limited to cases of intestacy; 
(2) it is expressly said to be “by way of dower;” (8) it is coupled 
in the same section and sentence with dower in real estate, of 
which there can be no question; (4) it is part of an Article en- 
titled “Of Dower;” (5) this Article is part of a chapter en- 
titled “Of Husband and Wife,” which contains three Articles 
entitled respectively “Marriage,” “Of Dower,” and “Of Divorce 
and Separation,” thus showing that the estate was intended to 
be by virtue of the marriage relation, as a marital right, and not 
an estate of inheritance which naturally belongs and is put by 
the statute in an entirely different category; (6) the history of 
the law confirms this view, for when first passed in 1846, four 
years before the statute of descents was passed and thirteen 
years before the passage of the Civil Code of which it is now 
a part, it was made, with the subjects of marriage and divorce, 
a subdivision of the chapter defining the duties of Governors 
who then had special charge and jurisdiction over such matters 
while questions of descent were left to the ordinary courts, and 
the substance of the section in question was then part of a sec- 
tion under the Article relating to marriage and immediately 
followed the section (afterwards Section 1286 of the Civil 
Code) which defined the marital rights of the husband, and was 
part of a section which also defined the other marital rights of 
the wife (afterwards Section 1287 of the Civil Code), and it 
there expressly described the estate as going to the wife “in 
virtue of her marriage” as well as “by way of dower” and in- 
separably connected it with the dower estate in real property, 
by having the words “The wife shall be entitled to” in place of 
the words “Every woman shall be endowed of,” found in the 
first part of 1299, and merely the word “and” in place of the 
words “she shall also be entitled,” found at the beginning of the 
latter half of the section. 


No case has been found in support of the view that under 
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statutes and facts similar to those involved in this case the wife 
could be included under the term “heirs.” The case most like 
the present is Gauch v. St. Louis M. L. Ins. Co., 88 Til. 251. 
In that case the question was, as here, whether the children 
alone or the children and widow should take under the term 
“his legal heirs,” as used in a policy of insurance. The statutes 
were similar to ours in all essential respects. Where they 
differed, they were more favorable to the widow than are our 
statutes. The court held that if there were no children, the 
widow would be an heir under the statute of descents, but that, as 
there were children, they took all, and that the widow could 
not be considered an heir as to one-third of the personal prop- 
erty, although it was an absolute, not a life, estate and was sub- 
ject to the husband’s debts. 

So far as we can see, the devise and bequest in question is a 
plain gift to the “heirs,” without any qualification as to the 
persons who are to be heirs, and therefore such persons are to 
be determined by the statute of descent as applied to the facts 
existing at the time of the death of the person spoken of; and 
the provision in the will directing that the property shall “he 
divided as now prescribed by the laws in cases of persons dy- 
ing intestate” relates merely to the method of division and 
would be implied even if not expressly set forth, except in so 
far as the laws are limited by the will to those then in force; 
and the subsequent clause, providing for the case of the death 
of a beneficiary before the testator, directs merely that such 
death shall make no difference in the course of the devolution 
of the property and is in perfect harmony with the earlier 
clauses of the will. 

The decree appealed from is affirmed. 

Kinney & Ballou, for defendant Mary S. Carter. 

A. 8. Hartwell, for defendants, the minors. 
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WO WEEDON v. ELIZABETH B. WATERHOUSE, 
Executrix of the Will of J. T. WATERHOUSE, Deceased. 


Exceptions FROM Crrcuir Court, First CIRCUIT. 
SUBMITTED Octoper 14, 1896. Decipep Marcu 16, 1897. 


Jupp, C.J., Frear anb Wuitine, JJ. 


A contract for personal services terminates on the death of the em- 
ployer. 


In a contract by which an employer engaged a person (plaintiff) as 
manager and superintendent of his business for a period of three 
years upon a stated salary, a clause “should changes be brought 
about in the business to affect this arrangement your interests shall 
be provided for,” construed to mean (in view of the language of the 
entire contract) a change made in the business during the lifetime 
of the employer, which would terminate the contract. 


The contract does not bind the executrix to continue the employment 
of plaintiff after the death of the employer. 


No breach of the contract during the lifetime of the employer is al- 
leged. The selling of the business by the executrix is not claimed 
to be a breach of the contract. 


OPINION OF THE COURT BY JUDD, C.J. 


This is an action in assumpsit to recover $5,114.05 of the 
executrix of John T. Waterhouse (2nd), deceased, the cause of 
action being stated as follows: That the said John T. Water- 
house, in his lifetime, to wit, the fourth day of June, 1395, 
entered into a contract with plaintiff, by which he agreed to pay 
to the plaintiff a salary of two hundred dollars per month and 
a bonus of three hundred dollars at the close of each vear for a 
period of three years, and it was also agreed in said contract 
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that, should changes be brought about in the business to affect 
this arrangement, the plaintiff’s interests shoud be provided for; 
that the plaintiff accepted said offer according to the terms 
thereof, and continued to serve said John T. Waterhouse until 
his death, on March 2, 1896, and the defendant Elizabeth B. 
Waterhouse as executrix after the death of said John T. Water- 
house until on or about July ist, 1896; that although the 
plaintiff had performed all things on his part to be nerforimed, 
and was ready and willing to serve the said John T. Waterhouse 
during his lifetime, and the defendant as executrix after his 
death, according to the terms of the contract for the full term 
thereof, yet the defendant as executrix as aforesaid soid the 
merchandise and assets forming the business in the said contract 
referred to, to Messrs. F. T. P. Waterhouse, E. C. Watcrhouse, 
John Waterhouse and G. S. Waterhouse, on July first, 1896, 
and did not thereafter carry on said business, and said executrix 
in selling the business aforesaid did not in any way provide for 
the interests of plaintiff, but disclaimed all responsibility there- 
for, as more particularly appears by a letter marked B., &., io 
the damage of the plaintiff, Ze, 

The contract referred to is a letter from Mr. J. T. Waterhouse 
te the plaintiff, as follows: 


Dono. op, H. I., June 4th, 1895. 
Mr. Walter C. Weedon, City: 


Dear Sir—Desiring to secure your services as manager and 
superintendent of my business, I make you the following propo- 
sition: 

First, I will pay you a salary of two hundred dollars per 
month, and a bonus of three hundred dollars at the close of each 
year, to hold good for a period of three years unless mutually 
agreed upon otherwise, it being understood that, should changes 
be brought about in the business to affect this arrangement, your 
interests shall be provided for. 

Secondly, you are expected to take charge of and have full 
oversight of the business in all of the stores and branches and 
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control of employes, and the same are to be responsible to you at 
all times. You will of course consult me in all important or 
radical changes, or my attorney in fact if I am absent. Hoping 
this will be satisfactory, and that you will be ready to report for 
duty at an early date, 
Yours very truly, 
[Sig.] Jonn T. WATERHOUSE. 


The letter from the defendant to plaintiff is as follows: 
(Exh. B.) 


“HoxoLULU, June 27, 1896. 
Mr. Walter O. Weedon: 


Dear Sir—I, as executrix under will of my late husband, 
John T. Waterhouse 2nd, have no authority under his will to 
continue his business, and I have decided to dispose of the assets 
to my sons, who will take charge on July ist next. I incur no 
responsibilities after July 1st next for any services which may 
be rendered to my sons in connection with the business, and 
therefore now inform all persons who were in the employ of 
my late husband that they are henceforth to arrange with my 
sons for any services hereafter to be rendered by them. 

Yours truly, 


[Sig ] Exiz. B. WATERHOUSE, 
Executrix under the will of the late J. T. Waterhouse 2nd.” 


The defendant demurred to the complaint, assigning as causes 
of demurrer: 

I. That the said declaration does not state facts sufficient to 
constitute a cause of action. 

II. That the said declaration shows no breach of the agree- 
ment declared or committed, either by the decedent during his 
lifetime, or by the defendant. 

III. That the said declaration is ambiguous, unintelligible 
and uncertain. 
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The demurrer was, by consent of plaintiff, reserving his right ` 
of exception, sustained and judgment ordered for the defendant, 
and a bill of exceptions to this court was filed and allowed. 

Counsel for plaintiff, Messrs. Kinney & Ballou, rely upon the 
clause in the contract which reads, “it being understood that 
should changes be brought about in the business to affect this 
arrangement your interests shall be provided for,” and contend 
that the breach of the contract is the sale by the executrix of 
the business without in any way providing for the interests of 
the plaintiff; that the death of Mr. Waterhouse was a change 
brought about in the business which has affected his arrange- 
ment, and that, in fact, the death of Mr. Waterhouse was the 
precise contingency against which this clause was intended te 
provide; that the only way to provide for the interests of the 
plaintiff is to pay his salary and bonus for the whole period, less 
what he has or may earn; that it was the duty of the executrix 
to fulfill this contract of the testator; that there being a legal 
duty on the part of the executrix to provide for the interests of 
the plaintiff, no demand on his part was necessary; that the 
words in the declaration alleging the breach, in selling the busi- 
ness aforesaid, was merely descriptive of the time when the 
executrix should have provided for the interests of the plaintiff. 

This is a contract for personal services. Mr. Waterhouse 
agreed to employ Mr. Weedon as manager and superintendent 
of his business. By the general law a contract for personal ser- 
vices terminates with the death of either party. By Hawaiian 
statute law, Compiled Laws, Sec. 1424, a contract for personal 
service ceases to bind the servant after the death of the master. 
“A contract which has for its object the rendering of personal 
services is discharged by the death * * of the promisor.” 
Anson’s Law of Contracts, p. 395. “Contracts which depend 
upon the existence, or the personal qualities, skill or services of 
one of the parties, are, in general, discharged by the death of 
either party.” 2 Chitty, Contr. p. 1411. 

“A contract for hiring and service is dissolved by the death 
of the master or servant.” 1 Addison, Cont. 653. 

Many cases may be cited sustaining the above texts, e. g. 
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Clark v. Gilbert, 26 N. Y. 279; People v. Globe Mut. Life 
Ins. Co., 91 N. Y.179; Lacy v. Getman, 119 N. Y. 113. 

We do not hesitate to hold the contract in question terminated 
by the death of the employer, Mr. Waterhouse. The executrix 
of Mr. Waterhouse’s will had no authority to continue the busi- 
ness of the testator, and neither she nor her sons to whom she 
sold the business were bound to continue the services of the 
plaintiff for the remainder of the period contracted for. 

Is there, then, any obligation to the plaintiff surviving to and 
binding the executrix of the testator, the employer of the plain- 
tiff? To determine this, reference must be had to the contract. 
It does not in terms bind the executrix. Does it do so by proper 
inference? If the clause, “should changes be brought about in 
the business to affect this arrangement, your interests shall be 
provided for,” was left out of the contract there would be no 
foundation upon which to rest an obligation. 

It seems to us that the “changes in the business” which would 
end the contract were contemplated to be such as might be 
brought about in the lifetime of the employer, and while, up io 
the time of making the change, he was the owner of the business. 
Certainly if Mr. Waterhouse had sold the business in his life- 
time, or had incorporated it, or had taken in a partner, such 
changes would “affect” and put an end to the employment of 
the plaintiff, and then the obligation to provide for the interests 
of the plaintiff would be in force, and a failure to do so would 
be a breach of the contract. Just what the provision for plain- 
tiff’s interests would be in law is not necessary here to decide. 

To enable us to hold that a “change in the business” meant a 
change made after the employer’s death requires more definite 
terms binding the executrix to continue the contract of employ- 
ment of plaintiff, or to provide for his interests. 

It is not contended that the clause in question operates as a 
testamentary direction to the employer’s executrix or devisees 
to continue the contract of employment. Not being attested by 
two witnesses, it could not be proved as a will. 

Mr. Waterhouse says to plaintiff in the contract: “You will 
of course consult me in all important or radical changes, or my 
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attorney in fact if absent.” This requires the employer to be 
alive in order that he or his attorney in fact be consulted 
on such changes. In short, no breach of the contract is averred 
to have been made by the employer in his lifetime; the obliga- 
tion in the contract does not survive to the representatives of the 
deceased employer, either in terms or by implication, and there- 
fore there can be no breach of it. The question of the hardship 
resulting to the plaintiff, whose remunerative employment was 
cut off by the death of Mr. Waterhouse, we cannot consider. 
We find no legal ground upon which to support an obligation on 
the part of the executrix to remunerate him. 

The exception to the order of the Circuit Court, First Circuit, 
sustaining the demurrer and ordering judgment for the defend- 
ant, is overruled. 

Kinney & Ballou, for plaintiff. 

A. 8. Hartwell, for defendant. 


IN THE MATTER OF THE APPLICATION OF TATSU 
AND OTHERS, FOR A WRIT OF HABEAS CORPUS. 


Susmirren Marcy 16, 1897. Dectpep Marcu 17, 1897. 
Jupp, C.J., FREAR AND WHITING, JJ. 


An application for a writ of habeas corpne, when made by a person 
other than the one whose relief is sought, should show either 
authority for making the application or sufficient reason for the 
absence of such authority; but the writ, if issued, will not be 
quashed merely because such showing does not appear in the appli- 
cation. 

A decision by the proper officer that an alien is within one of the 
classes prohibited by Act 66 of the Prov. Gov’t from landing in the 
Hawaiian Islands, is conclusive, subject only to appeal to the Col- 
lector General of Customs, and cannot be reviewed by the courts on 
habeas corpus. 
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The provisions of the treaty with Japan do not require that Japanese 
subjects be allowed counsel upon their examination or inspection 
under said Act. 


The proceedings under said Act are of an executive, not judicial na- 
ture, and would not be void so as to entitle an alien to a release 
on habeas corpus, either from the fact that he was not allowed 
counsel or from the fact that the decision of the inspecting officer 
had not been announced to him. 


OPINION OF THE COURT BY JUDD, C.J. 


A petition by Tatsu and 347 others for a writ of habeas eor- 
pus, signed by S. M. Ballou (an attorney of this Court) “in 
behalf of the above named petitioners,” and sworn to by Mr. 
Ballou was presented to the Chief Justice on the 10th March 
and a writ was ordered to be issued, returnable before the 
Supreme Court on the 15th, the day of the opening of the term. 
The petition alleges as follows: 

“That on or about the 27th day of February, A. D. 1897, 
they arrived in Honolulu, Republic of Hawaii, on the steam- 
ship Shinshiu Maru, from Kobe, Empire of Japan, intending to 
locate and remain in the Republic of Hawaii, being as they are 
informed and believe and so charge the fact to be, qualified to 
enter and to locate in the said Republic of Hawaii under the 
treaty now existing between the Emperor of Japan and the Re- 
public of Hawaii, and under the laws of the Republic of Hawaii. 

“And your petitioners severally represent that they are not 
idiots, insane persons, paupers, vagabonds, criminals, fugitives 
from justice, persons suffering from a loathsome or dangerous 
contagious disease, stowaways, vagrants, nor persons without 
visible means of support. 

“And your petitioners further allege that they severally have 
bona fide possession of not less than fifty dollars in money, and 
other visible means of support, and that upon their arrival in 
TYonolulu as aforesaid they were severally examined by a duly 
authorized inspector touching their object and purpose in coin- 
ing to the Hawaiian Islands, and their means of support, and 
then and there exhibited to said inspector money of the value of 
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not less than fifty dollars, which money was then and there in 
their bona fide possession. 

“And your petitioners further allege that ever since their 
arrival in the Republic of Hawaii as aforesaid they have been 
and are now unjustly restrained and deprived of their several 
liberties, which, as they are informed and believe, and so charge 
the fact to be, they are entitled to enjoy under and by virtue of 
the said treaty now existing between the Emperor of Japan and 
the Republic of Hawaii, by Jas. B. Castle, Collector General 
of Customs, and by his deputies, servants and agents, under ihe 
pretence that your petitioners are vagrants and persons without 
visible means of support, and other pretences to your petitioners 
unknown. 

“And your petitioners further allege that the said Jas. B. 
Castle threatens to deport your petitioners and to forcibly send 
them to Japan by the steamship Shinshiu Maru, and will so 
deport your petitioners unless so restrained by an order of this 
court, whereby your petitioners are threatened with immediate 
and irreparable injury.” (Then follows the usual prayer.) 

The return made by the Collector General of Customs, among 
other things, alleges that “it does not appear on the petition that 
S. M. Ballou had any authority to petition for any of the said 
persons for whom a writ of habeas corpus has been asked.” The 
traverse to the return, also signed by Mr. Ballou, alleges that 
‘all access to said petitioners and all communication from them 
being purposely shut off by respondent, no direct authorization 
from them was possible, but that S. M. Ballou being retained 
with W. A. Kinney by friends of the petitioners on shore to 
bring this suit, has assumed to act in their behalf as aforesaid in 
accordance with law.” 

It will be seen that the petitioners are the Japanese immi- 
grants in question, and yet they do not sign nor swear to the 
petition. If the petition is intended to be Mr. Ballou’s on behalf 
of the Japanese who are alleged to be restrained of their liberty, 
he should have made himself the petitioner. Our statute allows 
a petition for the issuance of a writ of habeas corpus to be 


704 MARCH, 1897. 


“signed by the party for whose relief it was intended, or by 
some person in his behalf.” So far as we know, the authority 
of the person to make a petition in behalf of a party alleged to 
be in restraint has never been questioned or demanded to be 
known. By the common law a mere stranger had no right to 
come into court and ask that a party who makes no affidavit 
and who is not suggested to be so coerced as to be incapable of 
making one, may be brought up on habeas corpus. But it is 
enough that the application, by whomsoever presented, shows 
probable ground to suspect that the person in whose behalf it 
is made is suffering an involuntary and wrongful restraint or 
imprisonment. No legal relation is now held to be necessary 
between the prisoner and the applicant for the writ. This is 
the view laid down by Hurd on Habeas Corpus, p. 211. 

The failure to state the fact that the person for whom relief 
is sought is under disability through coercion to make or author- 
ize the application, would not be sufficient ground, after the 
issuance of the writ, upon which to dismiss the writ or remand 
the party alleged to be wrongfully restrained, yet it is desirable 
to put this allegation in the petition. The writ having issued, 
the presumption is that the Justice was satisfied that either the 
application was authorized or that there was reasonable ground 
to suspect that the persons in whose behalf the application was 
made were suffering involuntary and wrongful restraint. 


The return of the Collector General is as follows: 

“Now comes James B. Castle, Collector General of Customs 
of the Hawaiian Islands, and for a return to the writ served upon 
him respectfully shows to this honorable court as follows: 


“First. He admits that persons answering to the names set 
forth in said petition and in said writ were in his custody at the 
times therein alleged, and he verily believes them to be the 
persons so described; and he here brings them and each of them 
before this honorable court, as the said writ directed. And the 
said respondent hereby shows the cause of the detention of the 
said petitioners to be as follows: 
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“1, That they are natives of the Empire of Japan, and aliens 
and foreigners. 

“9, That they arrived in the port of Honolulu on board a 
steam vessel called the ‘Shinshiu Maru,’ on or about the first 
day of March, 1897. That said petitioners were removed to the 
quarantine station for the purpose of performing the quarantine 
duties, and that while there they were subjected to the inspec- 
tion of Frank B. McStocker, Esq., deputy of the Collector 
General of Customs, for the purpose of ascertaining their quali- 
fication to enter this country. That upon such examination the 
said F. B. McStocker decided that the petitioners, each and 
every one of them, were not qualified to land in this country. 
That said F. B. McStocker has reported to him that the petition- 
ers, each and all of them, are aliens, and that none of them 
possess the qualifications required by Jaw to authorize them to 
land in the Hawaiian Islands. 

“Whereupon it was decided that said petitioners, each and all 
of them, were not entitled to enter the Hawaiian Islands; and 
that they should be held to await the return of the steamer hat. 
they might be deported.” 

A lengthy traverse to the return was presented for the pe- 
titioners by Mr. Ballou, which substantially denies that any 
legally conducted examination of the right of these Japanese to 
land was made by the Deputy Collector, or that any legal 
decision thereon was made. It is claimed in argument that the 
court should inquire into the proceedings in order to ascertain 
if the statute relating to the landing of aliens in the Hawaiian 
Islands (Act 66 of the Laws of 1894) was complied with. Coun- 
sel urge that the decision alleged in the return is not final because 
it was not communicated to these Japanese, and therefore they 
have had no opportunity to appeal therefrom to the Collector 
General as by the statute allowed. They also claim that the 
decision is not binding because no opportunity was allowed these 
Japanese of consulting counsel, and that this was in derogation 
of their rights under the treaty of Hawaii with Japan, which 
provides that Japanese subjects “may remain and reside in” the 
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Hawaiian Islands, “enjoying at all times the same privileges” 
as may be granted “to the citizens or subjects of any other na- 
tion,” one of which privileges is, as set forth in the treaty with 
Spain, for instance, that “they shall have free and easy accoss 
to the courts of justice in the pursuit and defense of their rights, 
in every instance and degree of jurisdiction established hy che 
Jaws,’* and “shall be at liberty, under any circumstances, to 
employ lawyers, advocates or agents from any class whom they 
may see fit to authorize to act in their name.” These treaty 
provisions, as it seems to us, do not require that aliens be allo wed 
counsel in cases of examination under the immigration act in 
question, for the reason that they refer only to persons while 
residing in the Hawaiian Islands, and not to those who, like the 
aliens in question, have not yet landed in these islands, and also 
for the reason that these treaty provisions apply only to judivial 
proceedings. As we shall see later on, the proceedings under the 
Act in question to be conducted by the Deputy Collector are 
of an executive and not judicial nature. It is not contended Lere 
that the Act in question is in conflict with the treaty with Jap, 
this Act making no discrimination between subjects of Japan 
and those of other countries. 

There being nothing in the treaty to invalidate the Act itself, 
or the action taken by the Deputy Collector, it remains to con- 
sider whether the statute has been complied with. Upon this 
point we are greatly assisted by the decisions of the Supreme 
Court of the United States, made under an Act of Congress 
passed on March 3, 1891, from which our statute was for the 
most part taken. Both statutes exclude certain classes of unde- 
sirable persons, and confer upon certain executive officers the 
duty of inspecting all alien passengers and deciding upon their 
right to land in the respective countries, that is, the authority to 
pass upon the question whether they are within the prohibition. 

In Nishimura Ekiu v. United States, 142 U. S. 651, the 
court say “that the legislative body may, if it sees fit * * * 
authorize the courts to investigate and ascertain the facts on 
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which the right to land depends. But, on the other hand, the 
final determination of those facts may be entrusted by Congress 
to executive officers; and in such a case, as in all others in which 
a statute gives discretionary power to an officer, to be exercised 
by him upon his own opinion of certain facts, he is made sole 
and exclusive judge of the existence of those facts, and no other 
tribunal, unless expressly authorized by law to do so, is at liberty 
to re-examine or controvert the sufficiency of the evidence on 
which he acted. Martin v. Mott, 12 Wheat. 19, 31; Philadel- 
phia & Trenton Railroad v. Stimpson, 14 Pet. 448, 458; Ben- 
son v. McMahon, 127 U. S. 457; In re Oteiza, 136 U. S. 330. 
It is not within the province of the judiciary to order that for- 
eigners who have never been naturalized, nor acquired any 
domicil or residence within the United States, nor even been 
admitted into the country pursuant to law, shall be permitted 
to enter, in opposition to the constitutional and lawful measures 
of the legislative and executive branches of the national govern- 
ment. As to such persons, the decisions of executive or admin- 
istrative officers, acting within powers expressly conferred by 
Congress, are due process of law. Murray v. Hoboken Co., 18 
How. 272; Hilton v. Merritt, 110 U. S. 97.” * * * * 

“By Seetion 8 (corresponding to Sec. 3 of the Hawaiian 
statute), ‘the proper inspection officers’ are required to go 
on board any vessel bringing alien immigrants and to inspect 
and examine them, and may for this purpose remove and detain 
them on shore, without such removal being considered a land- 
ing; and ‘shall have power to administer oaths, and to take and 
consider testimony touching the right of any such aliens to enter 
the United States, all of which shall be entered of record;’ ‘all 
decisions made by the inspection officers or their assistants touch- 
ing the right of any alien to land, when adverse to such right, 
shall be final unless appeal be taken to the Superintendent of 
Immigration, whose action shall be subject to review by the 
Secretary of the Treasury;’ and the Secretary of the Treasury 
may prescribe rules for inspection along the borders of Canada, 
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British Columbia and Mexico, ‘provided that not exceeding one 
inspector shall be appointed for each customs district.’ 

“It was also urged that Hatch’s (the inspector’s) proceedings 
did not conform to Section 8 of the Act of 1891, because it did 
not appear that he took testimony on oath, and because there 
was no record of any testimony or of his decision. But the 
statute does not require inspectors to take any testimony at all, 
and allows them to decide on their own inspection and examina- 
tion the question of the right of any alien immigrant to land. 
The provision relied on merely empowers inspectors to admin- 
ister oaths and to take and consider testimony, and requires only 
testimony so taken to be entered of record. 

“The decision of the inspector of immigration being in con- 
formity with the Act of 1891, there can be no doubt that it 
was final and conclusive against the petitioner’s right to land 
in the United States. The words of Section 8 are clear to that 
effect, and were manifestly intended to prevent the question of 
an alien immigrant’s right to land, when once decided adversely 
by an inspector, acting within the jurisdiction conferred upon 
him, from being impeached or reviewed in the courts or other- 
wise, save only by appeal to the inspector’s official superiors, and 
in accordance with the provisions of the Act.” 

In Lem Moon Sing v. United States, 158 U. S. 538, the court 
say, “the contention is that while, generally speaking, immi- 
gration officers have jurisdiction under the statute to exclude 
an alien who is not entitled under some statute or treaty to 
come into the United States, yet if the alien is entitled, of right, 
by some law or treaty, to enter this country, but is nevertheless 
excluded by such officers, the latter exceed their jurisdiction; 
and their illegal action, if it results in restraining the alien of his 
liberty, presents a judicial question for the decision of which the 
courts may intervene upon a writ of habeas corpus. 

“That view, if sustained, would bring into the courts every 
case of an alien who claimed the right to come into the United 
States under some law or treaty, but was prevented from doing 
so by the executive branch of the government. This would 
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defeat the manifest purpose of Congress in committing to sub- 
ordinate immigration officers and to the Secretary of the Treas- 
ury exclusive authority to determine whether a particular alien 
seeking admission into this country belongs to the class entitled 
by some law or treaty to come into the country, or to a class 
forbidden to enter the United States. Under that interpretation 
of the Act of 1894, the provision that the decision of the appro- 
priate immigration or customs officers should be final, unless 
reversed by an appeal to the Secretary of the Treasury, wouid 
be of no practical value.” 

See also Wong Wing v. United States, 163 U. 8 228, and 
Fong Yue Ting v. United States, 149 U. 8. 698. 

By this reasoning it appears that the action of the Deputy 
Collector is not judicial, but executive, and also that the decision 
is final and conclusive and cannot be reviewed by the court. 

These principles have been repeatedly declared by the highest 
court of the United States, and we have no reason to doubt their 
correctness. They may be summed up as follows: “When the 
law has confided to a special tribunal the authority to hear and 
determine certain matters in the course of its duties, the decision 
of that tribunal within the scope of its authority is conclusive 
upon all others.” U. S.v. Chung See, 76 Fed. Rep. 954. 

It is contended that the decision of the Deputy Collector of 
Customs is not final because not announced to the petitioners, 
so that they might appeal. Having held that the decision 
refusing to admit them to land is an executive function, formal 
notice of the decision to the petitioners is not essential to its 
validity. We as a court do not know whether the decision may 
not have been announced to them by this time. The failure to 
announce the decision is not ground to discharge them from the 
restraint they are undergoing. In a case, In re Chin Yuen Sing, 
65 Fed. Rep. 571 (1894), a United States Circuit Judge held 
that the Act of 1891 “left nothing for the court to inquire into, 
save only whether relator is an alien, and whether the Collector 
has made a decision. On this latter point, the return, in which 
he states that he has decided adversely to admission, is conclu- 
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sive. Even if he had not so decided when the writ was applied 
for, the signing of such a return is itself a decision.” 

The decision of the Deputy Collector cannot be inquired into 
by this court. 

The petitioners are remanded. 

Kinney & Ballou, for petitioners. 

H. E. Cooper, Attorney-General ad interim; W. R. Castle, 
J. A. Magoon and W. S. Edings, for respondent. 


IN THE MATTER OF THE APPLICATION OF KADO 
UKICHI, AND OTHERS, FOR A WRIT OF HABEAS 
CORPUS. 


Supmirrep Marcu 16, 1897. Decipep Marca 17, 1897. 


Jupp, C.J., FREAR AND WHITING, JJ. 
DECISION. 


As the return in this case sets out a decision of the Deputy 
Collector of Customs that the petitioners are not entitled to land, 
the same reasoning will apply and the same result is reached us 
in the former case. In re Tatsu and others, ante. 

Counsel the same as in Jn re Tatsu. 
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EXECUTIVE CHAMBER, 
Honolulu, H. I. March 4th, 1897. 


Sirs:—The opinion of the Justices of the Supreme Court is 
hereby requested upon the following question of law: 

By Section 2, Article 77 of the Constitution, it is provided 
that Registration Boards for the examination of applicants for 
registration and determining their eligibility “shall consist of 
three members each, who shall be appointed by the President 
with the approval of the Senate. The President, subject to 
such approval, may fill all vacancies in any of such Boards. 
Provided, however, that for the first election held under the 
Constitution, the President with the approval of the Cabinet 
shall have the power to appoint and remove the members uf 
such Boards, and with like approval may fill any vacancies in 
such Boards which shall occur before the first meeting of the 
Senate. Appointments made by the President during a vaca- 
tion of the Senate shall be valid until the succeeding meeting 
of that Body.” 

“Members of any such Boards may be removed by the Presi- 
dent with the approval of the Senate.” 

Under this section I have had some doubt as to the status of 
the members of the Boards of Registration appointed for the first 
election held under the Constitution and as to whether such 
boards are still in office, and whether it is the duty of the 
President to simply fill vacancies in such boards for the regis- 
tration of voters for the next election or whether the terms 
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of such first boards have expired, and it is my duty to appoint 
new boards for the registration of voters for the next election. 

My difficulty arises from the wording of the section quoted 
above. The proviso in that Section would seem to apply that 
the status of the first Boards was exceptional and that their term 
of office came to an end after the Registration of Voters for the 
first election, but the authority in such proviso to fill any 
vacancies in such Boards which shall occur before the first 
meeting of the Senate would support the theory that such 
Boards was intended to be permanent. If the section is read, 
leaving out the proviso entirely, the meaning would seem to be 
that the Boards of Registration were intended to be permanent 
Boards, to be kept full by appointments according as vacancies 
might occur. 


I am, sirs, sincerely yours, 
Sanrorp B. Dote, 
To the Justices of the Supreme Court. 


DEPARTMENT OF THE JUDICIARY, 
Honolulu, H. I., March 5, 1897. 


Sir:—In reply to your request of yesterday’s date that the 
Justices of the Supreme Court submit to you their opinion as 
to the true meaning and intent of Section 2, Article 77 of the 
Constitution respecting the appointment of Registration 
Boards, we say: 

That in our opinion the section in question provided for the 
appointment of the Boards of Registration of Voters for the 
first election under the Constitution of the Republic, to be 
made by the President with the approval of the Cabinet, and 
did not require the approval of the Senate for the obvious 
reason that the Senate did not then exist, for its members were 
to be elected at that first election. 
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The first election having taken place and the Boards of 
Registration so appointed for the purposes of that election hav- 
ing discharged their duty, the special proviso is no longer in 
force. The permanent Boards should be appointed by the 
President and their appointments submitted to the Senate for 
approval as soon as it shall meet again. Until it does meet, 
your appointments are meanwhile valid or as the section ex- 
presses it, “appointments made by the President during a vaca- 
tion of the Senate shall be valid until the succeeding meeting 
of that body.” 

When once appointed with the approval of the Senate, the 
members of the several Boards of Registration are removable 
from office only with the approval of the Senate, and, subject 
to such removal and the filling of vacancies, the appointments 
are permanent. 


Your obedient servants, 


A. F. Jupp, 
W. F. FREAR, 
W. Austin WHITING. 
To the President, 
Executive Building. 
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RULES 


OF THE 


SUPREME COURT. 


ee 


L 


Briefs must be filed within five days after oral argument, 
unless further time is allowed. 


DÉI 


In cases submitted without oral argument, briefs must be 
filed on or before the adjournment of the term, unless further 
time is allowed. On failure of both parties to comply with 
this rule the case will be stricken from the Calendar. 


TL. 


In causes where a new trial or other further proceedings 
are ordered to be had in the lower Court, an order to be signed 
by the Clerk, remitting the cause, must be prepared by counsel 
of the prevailing party, within five days after receiving notice 
of the decision. 


IV. 


The bill of exceptions, or certificate of appeal, the decision 
of the Court, together with the briefs of counsel must be kept 
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in the files of the Supreme Court, separated from the papers in 
the original cause. 


vV. 


No paper shall be taken from the files of the Supreme Court, 
except by permission of a Justice thereof. 


yI. 


The Court will not hear any motion grounded on facts not 
verified by affidavit or the record. 


VII. 


District Magistrates in all cases in which appeals have been 
taken and perfected from them to the Supreme Court, shall 
forward without delay to the Olerk of the Supreme Court a 
certificate of appeal, stating the nature of the action, the de- 
cision made, and the points of law upon which the appeal is 
taken; also the original summons or warrant, all vouchers and 
exhibits filed, and a transcript of the testimony; also, all costs 
paid by either party to the action, with a clear and itemized 
statement of the party by whom, and the purpose for which, 
each amount is paid, keeping back nothing but statutory fees 
and mileage, and stating explicitly what is kept back. 


VIII. 


Bonds for costs on exceptions or appeals to the Supreme 
Court shall be made to the Clerk of the Supreme Court, and 
filed in the Court in which the appeal or exception is taken, 
to be forwarded by such Court to the Supreme Court. 


IX. 


Attorneys shall be liable for costs of Court incurred by their 
respective clients. 
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Applications for admission to the Bar of the Supreme Court, 
or of the lower courts, must be by petition in the applicant’s 
handwriting setting forth his age, birthplace, nationality, last 
place of residence, and the character and term of his study both 
liberal and professional. Sufficient certificates of the applicant’s 
good moral character, and if he be a member of the Bar of any 
foreign court, the certificate of his admission to such Bar, must 
accompany the application. Whenever the Court deems it ad- 
visable, it may subject the applicant to an examination upon 
the Constitution, Laws, and Practice of the Courts of the Ha- 
waiian Islands, and upon the general principles of law. The 
applicant must be a citizen or denizen of the Hawaiian Islands, 
and must have taken the oath prescribed by Article 101 of the 
Constitution. 

Adopted Sept. 23, 1896. 

Henry Sven, Clerk. 
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HON. RICH. F. BICKERTON, FIRST ASSOCIATE JUS- 
TICE OF THE SUPREME COURT. 


DECEMBER 16, 1895. 


This was the stated day for the opening of the December 
term of the Supreme Court. At 10 o’clock Chief Justice Judd 
and Second Associate Justice Frear took their seats upon the 
bench, accompanied on their left by Judges Whiting and 
Magoon of the Circuit Court of the First Circuit. The vacant 
chair of the late First Associate Justice Bickerton was covered 
with black crape. 

The following members of the Bar were present: President 
Sanford B. Dole, Minister H. E. Cooper, Attorney-General 
Wm. O. Smith, Deputy Attorney-General A. W. Carter, Mar- 
shal A. M. Brown, A. S. Hartwell, Cecil Brown, L: A. Thurs- 
ton, J. L. Kaulukou, J. M. Monsarrat, A. Rosa, Enoch John- 
son, W. A. Kinney, J. K. Kaulia, Elia Helekunihi, M. Kealoha, 
C. Creighton, A. Perry, A. G. M. Robertson, S. K. Ka-ne, W. 
Luther Wilcox, W. S. Edings, Geo. De La Vergne, L. A. 
Dickey, E. P. Dole, Geo. A. Davis, A. S. Humphreys, W. L. 
Stanley, W. Horace Wright and A. G. Correa. 

The following Court officers were also present: Henry 
Smith, Clerk of the Judiciary; F. W. Fehlbehr, bailiff; J. W. 
Jones, stenographer. Sheriff Andrews and his deputy, Chas. 
Lindsay, of Maui, were also present. 
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W. O. Smirn, Attorney-General, said: May it please the 
Court, we have known our departed brother for many years, 
and our relations with him have been pleasant. In thinking of 
him and of his life, his relations with us and ours with him, 
there is no one quality which has left a deeper impression on 
my mind than his unfailing courtesy. Mr. Bickerton was a 
gentleman at heart, and in the course of trials where more or 
less feeling was excited, where there were disappointments, 
where of necessity advocates appearing before the court had to 
meet with disappointments, he never failed to treat all with 
gentleness and with forbearance. He had not had the ad- 
vantages that some have had in his early life, the advantages 
of legal training, but he had a wonderfully good common sense. 
He had a gentleness of heart which made his relations pleasant 
not only with the members of the Bar, but with the jurors and 
the parties who came before the Court. I think it can be safely 
said that he never unnecessarily injured the feelings of anyone. 
It is fitting on occasions of this nature for us to pause and re- 
member that we, each of us in our turn, must leave all these as- 
sociations, all these relations which are so dear to us and must 
appear before that Higher Court. It is a matter and perhaps 
not inappropriate to refer to on this occasion, a matter of con- 
gratulation that the members of the Bar of this Supreme Court 
do maintain a high character, a character of integrity in their 
relations to each other and to the Court. This is not only due 
to their own instincts and their own characters, but it is also 
due partly to their relations with the Court. It is a matter 
pleasant to think of that the Supreme Court and also the Cir- 
cuit Courts in their relations to the bar pursued a course which 
has tended to elevate the bar. While the decease of our brother 
was not unexpected, death always brings more or less of a 
shock. We mourn for the departed. We will long remember 
Mr. Justice Bickerton, and it is with feelings of the deepest 
sorrow I take pleasure in presenting this Resolution prepared 
by the Committee of the Bar: 
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Wueress: It has pleased God in His wise Providence to re- 
move the Honorable Richard Frederick Bickerton, First Asso- 
ciate Justice of the Supreme Court, by death, be it 

Resolved: That while we bow in submissive resignation to 
the loss which we have suffered in the removal by death of 
Justice Bickerton from his high office as a Justice of the Su- 
preme Court, we hereby record our appreciation of his unfail- 
ing courtesy and his conscientious and faithful attention to the 
responsible duties of his position; 

That we hereby express to the family of the deceased Justice 
our sincere condolence and our sympathy with them in their 
sad bereavement; 

That this resolution be spread upon the records of the Su- 
preme Court and that a copy be forwarded to the widow of the 
deceased. 


Mr. Ceci, Brown: May it please the Court, on behalf of the 
Bar I would like to second the Resolution read by the Attorney- 
General and to say that the late Justice Bickerton in all his 
dealings with the Bar, his dealings in all his relations with the 
people who came before him were, as set forth by the Attorney- 
General, gentle in every respect. His handling of cases at nisi 
prius I know has been talked of and complimented there- 
upon, more especially as we all know that he was a man who 
had not had the training that the majority of the members of 
the Bar have had. He was in fact a self-made man. My first 
acquaintance with the late Justice Bickerton was in 1875 when 
he was living at Waialua. After that he came to Honolulu 
and pursued his studies in the office of Mr. Jones and was ad- 
mitted to the Bar and obtained a very fair share of practice. 
We all know that he filled the office of Police Judge of the Dis- 
trict of Honolulu, faithfully, fearlessly and satisfactorily "10 
all parties, from which he was promoted to the Bench of the 
Supreme Court. And we all know, those who have had the 
pleasure of practicing before him before the change in the 
judicial system, that at trials at nist prius he was fair, just and 
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courteous, and everybody practicing before him received his 
due without fear or favor. And for this loss that the Bar has 
sustained, and the Court itself we all mourn, and we mourn for 
him although we know from his life and for the last few months 
of his living here that the change was a happy one. We also 
mourn for his family, but we have this satisfaction, that we 
know that his life here as a jurist, as a Judge of this Court, 
was such that no man can say anything against it, and it is 
therefore with pleasure that the Committee of the Bar has pre- 


sented these Resolutions and ask that not only should a copy be 
sent to his family, but also that with the permission of the 
Court they may be engrossed upon the record. 


Mr. 8. K. Karo spoke briefly in Hawaiian. 

Mr. HarTWELL: May it please the Court, I should like to ex- 
press my entire accord with the Resolutions and with what has 
been said about Mr. Justice Bickerton. I knew him first when 
Manager of the Kaalaea Plantation, having the pleasure of 
being entertained by him on one occasion. I observed him as 
he came in and out in this community for many years, as well 
as after he became Police Magistrate and a Justice of this 
Court. In an isolated community like this, in which it is said 
that the tongue of scandal is more than ordinarily free to wag, 
I do not recollect ever having heard anything against Mr. 
Bickerton’s integrity, impartiality and fair dealing, and I cer- 
tainly have never observed anything of that sort in my long 
acquaintance with him. It appears to me that he had excellent 
sense and tact in dealing with men. A knowledge of law alone 
is very well, but is not enough either for a practitioner or for a 
judicial officer. More than that is required for successful prac- 
tice or administration of the law. I think those requisites of 
tact, of common sense and of knowledge of men were possessed 
in a very eminent degree by Mr. Justice Bickerton. He also, 
it appeared to me, was in the habit of making a careful study 
of the facts in the cases before him, a simple enough thing to do 
but still a thing which a great many do not do. I think he was 
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in the habit of studying the evidence and formulating the facts 
in the case with a great deal of care and industry and precision; 
and for constant and careful consideration of all the statutes 
and rules of practice and the decisions of the Courts here -which 
bore or might bear upon the case in hand, I think he was never 
failing. Certainly he left nothing to be desired in hjs record 
as an honest man, as a good citizen and as a fair Judge, and I 
am happy in these brief words to express my views to that 
effect. 


Mr. Cuas. CREIGHTON: If your Honora please, so much has 
been said that I may almost say that the ground has been en- 
tirely covered, but I desire to say a few words in order to ex- 
press my sorrow at the loss of Justice Bickerton, a gentleman 
whom I knew well and intimately not only as a jurist but in 
social life. As a jurist I met him first, my first aéquaintance 
with him being when he was on the Police Bench of Honolulu. 
After that he was promoted to the Supreme Bench under the 
old system of practice when the Justices of the Supreme Court 
sat at nisi prius and ‘traveled on the circuit. I have had the 
pleasure on many occasions to travel with Justice Bickerton 
to the other islands on circuit. I have been his guest on the 
other islands and in San Francisco. I have seen him under all 
circumstances, when he was ill and under the most trying cir- 
cumstances, and I must say that I have never seen him fail in 
that courtesy and gentle treatment to members of the bar for 
which he was noted. As has been remarked by the gentle- 
men who have preceded me, I think as Mr. Brown said, as a 
trial Judge it has been remarked very often by the members of 
the Bar, no matter how trying, no matter how annoying, no 
matter how long and wearisome the case may have been, he 
still maintained that uniform manner and courtesy, no matter 
how ill he may have been. I remember the circumstances 
of one case when I was Deputy Attorney-General, the 
case lasting several days and Mr. Justice Bickerton at that 
time ill, and yet notwithstanding his sickness, and which I 
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presume was the one he had been suffering from for years and 
which gradually increased and practically induced his death, he 
remained in the court room until 5 o’clock in the morning. 
Numbers of incidents of that sort I bave observed with him, 
and I must say that I wish to record my entire sympathy with 
the Court and with his family and with the Bar at the loss that 
we have sustained. 


Mr. J. Lor KauLuxov delivered a sympathetic speech in Ha- 
waiian which was not interpreted. 


Junex Waitinc: Brethren, I would add a few words in re- 
gard to one whose loss we all mourn. I cannot say that he was 
a life-long friend, but for my Hawaiian life here he was a friend 
from the time I may say when I landed, now going on fifteen 
years; and not only was he a friend, but he was a true friend. 
I have known for years of his having this sickness, I think it 
was some fourteen years ago when he was first troubled with 
what eventually carried him off, that is an organic disease. At 
times he was more affected with it than others, but he concealed 
it for a long period. His suffering at times was acute, but he 
bore it with the cheerful hope of improving and getting over it 
until the latter part of his life. It is undoubted that his knowl- 
edge of the world and of men, and his great common sense, 
enabled him to apply the law with the facts in a clear and just 
way. You cannot, any of you, feel his loss more I believe than 
I, and I wish to go on record as one of those of his friends who 
greatly mourn at his loss. 


The Chief Justice said: Judge Bickerton is the seventh of 
my colleagues who has passed away during my incumbency 
of this Bench which began nearly twenty-two years ago. The 
thought is impressive and especially saddening to me. Judge 
Bickerton came to these islands in 1874 and immediately sought 
employment and became manager in turn of the Waialua and 
Kaalaea Sugar Plantations. He thus gained much experience 
of Hawaiian affairs, as well as knowledge of the Hawaiian 
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language. Soon after giving up plantation life he began. the 
study of law here and was admitted to the Bar, upon examin- 
ation on the 31st of May, 1877. He was quick to learn from 
others, and being facile in speech, was quite successful as a jury 
lawyer, having the patronage of several large business houses. 
Besides serving in several legislatures where he displayed his 
inherent honesty and independence he served as Police Justice 
of Honolulu, from August 16th, 1884, to December 29th, 
1886, when he was appointed a Justice of this Court. All will 
admit that he was a remarkably good Police Justice. As a 
member of this court for nine years his characteristics were, 
perfect honesty, fidelity to duty, common sense and a conserva- 
tive view of affairs. He was affable and of a happy disposition, 
a faithful father and an affectionate husband. He bore with 
patience and resignation the lingering and wasting disease that 
was long ago fastened upon him. His dignity, self-respect and 
unimpeachable character are worthy of imitation. His life is 
a record of what a man can do in the profession of law without 
the aid of University education or a law school, applying him- 
self patiently to all the facilities within his reach until he at- 
tained the goal of securing the respect of his fellow men and 
the approbation of God. Let the Resolutions be recorded. In 
honor to the memory of our deceased First Associate this Court 
will adjourn until to-morrow morning. 


HON. STAFFORD L. AUSTIN and JOSEPH KAHOO- 
LUHI NAWAHI, Esq. 


Hon. Stafford L. Austin, Circuit Judge of the Third and 
Fourth Circuits, died suddenly at Waimea, Island of Hawaii, 
on the 1st day of October, 1896. 

Joseph K. Nawahi, Esq., a member of the Bar, died in San 
Francisco, Cal., on the 14th day of September, 1896. 
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At a session of the Supreme Court held on the 5th October, 
1896, present on the bench were Hon. A. F. Judd, Chief Jus- 
tice, and Associate Justices W. F. Frear and W. A. Whiting, 
the following proceedings in memoriam were had. Members 
of the bar present were: W. O. Smith, Attorney-General; H. 
E. Cooper, Minister of Foreign Affairs and ex-Judge of the 
First Cireuit Court; J. A. Magoon, ex-Judge of same Court; 
A. N. Kepoikai, ex-Judge of Second Circuit Court; E. P. Dole, 
Deputy Attorney-General; W. R. Castle, Cecil Brown, A. Rosa, 
L. A. Thurston, C. Creighton, W. L. Stanley, W. L. Wilcox, 
Enoch Johnson, J. K. Kaulia, W. S. Edings, G. K. Wilder, 
A. S. Humphreys, L. A. Dickey, W. Horace Wright, G. A. 
Davis, J. M. Kaneakua, A. G. M. Robertson, G. De La Vergne, 
S. M. Ballou, A. G. Correa and W. A. Henshall. 


Mr. ATTORNEY-GENERAL SMITH said: May it please the Court, 
the members of the Bar and members of this Court are again 
called upon to meet on the occasion of the death, on this occasion 
of two of the members of the Bar. At a meeting of the Bar on 
Saturday last two committees were appointed, one to present 
resolutions upon the death of Judge S. L. Austin and the other 
that of Mr. Joseph Nawahi. Mr. G. K. Wilder is the chairman 
of the committee who will present the first resolution and Mr. 
Kaulia the next. 

Mr. Witper: If your Honors please, the committee that was 
appointed by the Bar Association presents these resolutions 
and move the Court that they may be spread upon the records 
of this Court. The resolutions are as follows: 

“ WHerFas, it has pleased Almighty God to take from among 
us the Honorable Stafford L. Austin, Judge of the Circuit 
Court for the Third and Fourth Judicial Circuits, be it 

Resolved: That in the death of Judge Austin the com- 
munity has lost an honored citizen and the Judiciary of the 
Republic a conscientious, humane and fearless Judge. 

Resolved: That we sincerely mourn his loss and that we ex- 
tend to his family our sympathy in their bereavement. 
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Resolved: That we move that these resolutions be spread 
upon the records of this Court. 

GARDNER K. WILDER, 
E. P. Dore, 
J. Maniar Kanzakua.” 

Mr. WILDER, continuing, said : 

In presenting these resolutions, if your Honors please, I 
would say a few words: 

I did not know Judge Austin foi a great number of years, 
only about six I think, the first four of which I met him, but 
occasionally on the Circuits as they came in their turn on the 
island of Hawaii; during the last two years however, I have 
been closely and intimately acquainted with him, meeting him 
both socially and in his judicial capacity. 

While Judge Austin was a man well advanced in years, in 
his 72d year I believe, and while for a long time he had been 
suffering under certain physical infirmities, the news of nis 
death last Saturday morning came with a shock to me, 
especially so because of the fact that I had seen him the evening 
before he started on his way to Kohala where he was to have 
been due day after to-morrow. 

Judge Austin as a man in the private walks of life was 
honored by all who knew him and he was an honest, upright 
and conscientious man in his judicial capacity. He was kind- 
ness itself to those who were in trouble. He was conscientious 
in the discharge of his official duties and untiring in his atten- 
tion to them. It was sometimes hard work for him to take the 
long trips, frequently on horse-back, that it is necessary to take 
upon that island where the distances are so great, and of late 
he felt them to be a tax upon his strength, but he has always 
been there and always on time. It is a pleasure to me to be 
able to say that I was so well acqainted with him. I am glad 
that I knew him. At the time of his death I believe Judge 
Austin to have been the oldest member of the Hawaiian Bar, 
He was admitted on the 8th of September, 1852, some 44 years 
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ago. It is very few who may expect to practice so long. 
Though his life had extended for a longer period of time than 
generally falls to the lot of anyone, his death was a great shock 
to me, and I sincerely regret his death as I know every mem- 
ber of the Bar does. 

I move on behalf of the Committee these resolutions. 

Mr. Smita: I second the motion that the resolutions be ac- 
cepted and spread upon the records. 

Mr. Kauna: The Committee appointed to present resolu- 
tions on the death of Hon. Joseph K. Nawahi beg to present the 
following: 

“WHEREAS, it has pleased the Almighty to remove from our 
midst the Honorable J. K. Nawahi, a member of the Hawaiian 
Bar, 

Resolved: That in the death of Mr. Nawahi the Bar and 
Hawaii nei has lost one of its most esteemed members and truest 
friends; 

Resolved: That we hereby express to the family of the de- 
ceased our sincere sympathy in their sorrow; 

Resolved: That the Court be requested to spread these reso- 
lutions upon its records. 

Jas. K. KAULIA, 
W. S. EpINGS, 
Enocn Jonnson, Committee.” 

Mr. J. K. Kavita: I did not have a very long experience or 
practice of law with Mr. Nawahi. I understand he was ad- 
mitted to practice in all the Courts some time in 1888, but 
he has not practiced a great deal. I know that he has had 
a number of cases before the Supreme Court and also a few 
cases before the Circuit Court, but I have had very few oppor- 
tunities to meet him in the practice of his profession. He was a 
man who had the esteem and confidence of everyone with re- 
gard to his integrity and honesty, especially the Hawaiian 
people, and I feel that in his decease the country has sustained 
a great loss. 

I move the adoption of the resolution as presented. 
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Mr. wn: I would again second the resolution, may it 
please the Court, and move that it be received and spread upon 
the records of the Court. 


Mr. W. R. Caste: Sometimes it seems a little grim that 
about the only meetings the Bar has as an association should be 
upon such occasions as this, but certainly it is an occasion when 
we are all only too glad to express feelings of friendship for 
those who are left, friends of those who are gone, and respect 
to those who are departed. 

Perhaps it is a little singular this coincidence that the two 
members of the Bar on account of whose death we appear this 
morning should both belong to the island of Hawaii, and should 
have both spent the main portion of their active lives while 
members of the Bar on the island of Hawaii. Hawaii has cer- 
tainlv lost two men of note and prominence, men that she can 
ill afford to lose. 


With regard to Judge Austin, my acquaintance with him has 
extended over a great many years, about as far back as I can 
remember. My earliest recollection goes back to about the time 
that Judge Austin was married. I remember his widow, Miss 
Clark she was at that time, was a very dear friend of our family 
and most of our family were present at the wedding, although 
I myself was too much of a youngster, but from that time down 
I have had only pleasant and agreeable associations with Mr. 
Austin, afterwards Judge. My associations with him were 
pleasant because he was pleasant, because he was a man of ex- 
tremely agreeable traits, a man who was pleasant to meet, a 
man who was hearty and cordial and sincere in his feelings of 
friendship, and when he expressed feelings of regard you had a 
right to feel that they came from his heart. 

His connection with the Bar is something of which I have 
no great knowledge, but as a Judge I have had the pleasure of 
practicing before him and I am glad to testify to-day to the un- 
doubted fact that he was a man of great honesty and the highest 
purpose and the best intentions in his conduct of the business 
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before the Hawaii Circuits. He was a man of character who in- 
tended always that justice should be done; a man whose honesty 
was so great as to sometimes cause a smile because he was so 
perfectly free to say that he didn’t know the law on some point 
presented before him if in truth he didn’t. A position which 
might as I say have caused a smile and then which could only 
have increased the respect for the man, respect for his great 
honesty and belief in his determination to always do what was 
right and just. 

He leaves behind a family not of infants, he leaves a family 
of mature adult children and a widow, and with them I certainly 
can sympathize; and if we could in the resolutions so express it 
we certainly ought to extend to them our heartfelt sympathy 
and respect. 

With regard to Mr. Nawahi, I have known him also for 
many years. My first acquaintance with him I think was in 
1869 when I was in Hawaii in Hilo, and at that time he was 
teaching, assisting Mr. Rexford Hitchcock in the Union School 
in Hilo, and he was regarded at that time as a young man of 
exceeding promise, a young man of more than ordinary ability, 
and from that time to the present I have watched his career 
with the greatest of interest. With him as with Judge Austin 
I have not often met him at the Bar, although I have known 
that he has practiced and I have seen him at the Bar on the 
island of Hawaii. I believe he has sometimes appeared before 
the Supreme or Circuit Court here. I believe I have never 
been with him or against him in any case. My acquaintance 
with him has been principally in political relations; sometimes 
we have shared the same views and again we have been opposed, 
but I think I can say fairly and truthfully that whatever may 
have been his position I have felt that his position was certainly 
an honest one and he believed that the position which he took 
was correct and right. I believe that Nawahi was actuated by 
a love for the Hawaiian people and that his earnest desire was 
that by some means or other, even if he didn’t understand just 
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how, that the interests of the native people of Hawaii should 
be advanced, and for that position, for his honesty in that work 
T accord him honor, and I am glad to-day to have my tribute to 
his memory recorded as one of respect. 

Mr. Crercnton: If your Honors please I desire to say a few 
words. Judge Austin I met about the time that I first met Mr. 
Nawahi. I met Judge Austin in Hilo one time about ten years 
ago when I was up there, and from that time on I had had the 
pleasure of practicing before him as Deputy Attorney-General 
and practicing in his Court as a private practitioner. 

Judge Austin has always been courteous and he has always 
been a conscientious Judge, and as Mr. Castle says he always 
has been an honest Judge. I think that during his whole career 
since I have known him there can be nothing said about Judge 
Austin except that he intended to administer the law and jus- 
tice impartially without fear or favor, and I think that is the 
highest tribute that can be accorded to any man, especially one 
who wears the judicial ermine. 

With regard to Mr. Nawahi, Mr. Nawahi and I have been 
friends. I did not know him as well as I knew Judge Austin, 
but we have been friends for nearly the same period of time. 
At the Bar I have had occasion once or twice to be associated 
with Mr. Nawahi. His health has been such of late years that 
it was impossible for him to be an active practitioner. In fact, 
he preferred as I believe, literary work, newspaper work to the 
active practice at the Bar. As has been remarked Mr. Na- 
wahi I believe from my knowledge of him was sincere in his 
motives and sincere in his desires to promote the interest or 
what he considered to be the interests of his own race, the native 
Hawaiians. He may have been mistaken in his motives, he 
may have made one or two errors, but still the honesty and 
sincerity of his desires remained. 

I desire to record myself as expressing the most sincere sym- 
pathy with the family of both of our deceased brothers. I 
know the families of both of them and I have the utmost 
respect and sympathy and sorrow for their untimely taking off. 
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Mr. E. P. Dos: If the Court please, I didn’t have the pleas- 
ure of Mr. Nawahi’s acquaintance; he went away before I came, 
but I would like to say just a word to put myself on record with 
regard to Judge Austin. 

I believe a man’s life is a success if he makes two rays of 
sunshine in the lives of those around him where there was one 
before, and does so honestly and in accordance with his own 
ideas of right. I have not had the pleasure of a long acquain- 
tance with Judge Austin. I have been before him at three 
terms of Court and he has impressed me with his absolute 
honesty, his humanity and his conscientious faithfulness. I do 
not think a man is entitled to the highest honor on account of 
mere learning or mere intellectual attainments, but if a man 
lives, not professes but lives a life such as Judge Austin lived, 
of fearless discharge of duty, of kindness to others, all that is 
consistent with his discharge of duty, and of uniform courtesy, 
pleasant words and kind acts on every hand, he not only dis- 
charges his duty as a citizen, but he makes the discharge of that 
duty, painful as it is sometimes a source of almost pleasure even 
to those who suffer. 

I wish to record my respect and appreciation for the high 
moral character of Judge Austin. 


Mr. J. A. Macoon: There are one or two things perhaps 
that have not been said of Judge Austin which might be said. 
The first thing that I wish to call attention to is the strength of 
character exhibited by Judge Austin. I have never had the 
good fortune to practice before him or meet him in a judicial 
capacity, but I knew him through his brothers, Benjamin Hale 
Austin who has lately been a Judge of this Court, and his other 
brother Jonathan Austin. 

Judge Austin was a man whose character had been moulded 
and formed through adversity as well as through success. He 
was a man who struggled for many years and at last found his 
struggles crowned with success. Suddenly he was a wealthy 
man, and afterwards, as vicissitudes come to all they came to him 
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and he awoke to the realization of the fact that he was penniless 
or nearly so. Then it was that he exhibited his heroic traits. In- 
stead of allowing himself to despond and be weighted down 
with his adversity, he rose above it, he put his shoulder to the 
wheel, and as we have seen became a very valued member of the 
community of the island of Hawaii. That I submit, shows 
strength of character which not very many men possess. He 
was a man who was exemplary in his home life. If there was 
anything that the Austin family was noted for, it was their re- 
lations at home to each other. Men fearless in the discharge 
of their duty, but yet men who were at all times most con- 
siderate of the members of their family as well as the members 
of the community. I think no more beautiful example can be 
found anywhere of home life than that which is discovered and 
made beautiful in the life of our late Judge Austin. 

Mr. STANLEY: I would like to say just one word out of respect 
for the memory of the late Judge Austin. Like Mr. Dole my 
acquaintance with Judge Austin was very slight and of but 
brief duration, I only had the pleasure of practicing before him 
at the last April term held at Kailua. What I saw of Judge 
Austin at that time filled me with feelings of the deepest respect 
for him. I looked forward with pleasure to meeting him again 
at the Kohala term next Wednesday. Judge Austin’s attitude 
and courtesy towards me as a young lawyer makes me wish to 
place myself on record as grateful to him for the unvarying 
courtesy and kindness I received from his hands. 

The note struck by Judge Magoon with regard to his relations 
with his family I can also speak of. During my three weeks at 
Kailua I was thrown into intimate relationship because Judge 
Austin so honored me by permitting intimate relationship with 
him. I could see the closely knit ties that existed between him- 
self and his family, and I wish that this slight expression of 
my respect for him and my sympathy with his widow be also 
placed upon the records of the Court. 
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Mr. Tuurston: I wish to express my appreciation of Mr. Na- 
wahi more particularly, this morning. I don’t usually speak on 
such occasions as this, but I desire to do so more particularly 
with regard to Mr. Nawahi because lately I have been politically 
opposed to him and he to me; but in the last twenty odd years 
during which I have known of his attitude in public life here, 
the names of the native Hawaiians who have stood out among 
the community as distinguished from their fellow Hawaiians, 
and which I think will go down to posterity as standing out 
among them will include that of Nawahi. 

For years we all know how the Legislatures went and how the 
native members were so frequently turned from the path which 
they laid out for themselves at the beginning of the session and 
which was demanded by their constituents they should follow, 
for the blandishments of office under the Government. But 
Nawahi, the Representative of North Kona, during all the 
years from 1874 and 5, along there, until I first began to know 
of them,—1872 I believe was the date when he first entered 
the Legislature. I think I first knew of him at the time of 
the election of Kalakaua when he was a Queen Emma man, 
then on down through the Legislatures, no Legislature was com- 
plete without Nawahi. Nawahi was always known among 
the native Hawaiian members as being almost constantly 
against the Government. He stood out against the Govern- 
ment as the man whom the Government could not control 
by office and in that respect is almost alone among the natives 
who have been continuously members of the Legislature. I 
think he has been the one native member of the Legislature 
who for the length of time he has been in politics has main- 
tained absolute control over his District, the District of Puna 
and occasionally Hilo, of Puna later on, whom nothing could 
shake no matter what appeals were made or by whom made, 
nothing could shake the hold of Nawahi who even when he was 
absolutely without money to assist him in his campaign would 
go in there and against the strength of any Government that 
could be brought aganist him come out victorious with simply 
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his own record and his own tongue to help him. I think that 
his memory should be cherished by the native Hawaiians as 
being one who without any pecuniary benefit to himself has 
according to his lights stood up for them and acted independ- 
ently for them. For several sessions of the Legislature in 
which I was with him my views were along the same lines that 
his were. Later, we have diverged, but I never saw anything in 
him and never knew of anything in him concerning his actions 
down to the present time which led me to think that he was 
acting otherwise than in the pursuance of a sincere purpose 
to act for the best interests of his principles and people. I 
honor him for the independent stand which he took whether 
his voice coincided with mine or not. 

With regard to Judge Austin it is unnecessary for me to 
speak at length. I have had intimate personal acquaintance 
with him for the last twenty-five years, have stayed at his 
house, have practiced before him and I can simply echo the 
statements that have been made heretofore of my belief in his 
absolute honesty and sincerity of purpose. I feel that the 
country has lost a valuable public servant in his loss. 


THE COURT, BY JUDD, C.J. 


With reference to Judge Austin. He was the eldest of 
three sons of an attorney who was a self-made man, and who 
rose from the ranks of the laboring men, of Buffalo, New 
York. The eldest son, Stafford, came to this country in 1852, 
he being then only 27 years of age, and was admitted to the 
Bar of the highest Court here. I was a young man then, 
vounger than Judge Austin, but I knew him quite well on 
his first arrival because he obtained some employment under 
my father. He then went to the island of Hawaii and al- 
though the record cannot be found, I have a very strong im- 
pression that he was a Circuit Judge at one time on that island 
long anterior to his being appointed in 1887. He certainly 
did have the office of acting Governor or Lieutenant Governor 
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when the Governorship of that island was in the hands of Chief 
ladies and he did most substantial work in the governing of 
that island which entailed upon him a great deal of executive 
labor. You know that the law has been changed and that 
office no longer exists, but the matter of the appointment of tax 
collectors and assessors and District Judges was in his hands at 
that time and his administration was always honest and pa- 
triotic. 

I hope that no impression will have gone forth to the com- 
munity from the remarks that have been made, that Judge 
Austin was not a well read lawyer. He may not have been 
acquainted with the more modern and intricate questions, but 
I think we all accord to him a very practical and good knowl- 
edge of the common law and of the practice in this country. 
He never was actively in practice, I think we may safely say 
that, because he very early went into the business of planting 
sugar cane and as has been said by brother Magoon he strug- 
gled against immense difficulties, the art of making sugar not 
being so well known then. He worked hard and intelligently to 
make his plantation, the Onomea plantation a success, but he 
was obliged to relinquish it without having made a success of 
it. As regards the matter of the various improvements, trans- 
portation of the cane in flumes, which had its origin in Hilo, 
I think he may well be said to have been one of the most en- 
terprising and intelligent of the planters. 

Under the present system of the jurisdiction of the Courts 
and of that immediately preceding he was obliged to take 
very long and frequently fatiguing journeys, and it did seem 
very hard to us who looked at this old gentleman of great 
bodily weight and commanding proportions to be obliged to 
ride those long arduous journeys to fulfill the technical re- 
quirements of the law when really very little business awaited 
him at the different places that he was obliged to visit. I am 
not aware that he ever omitted a single one of his circuits. The 
familiar picture of Judge Austin and his faithful wife who 
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never left him, but always accompanied him, will be ever in 
memory. 


The Court sympathizes fully with what has been said that 
Judge Austin was an upright, able and faithful man. He was 
the sole survivior, with the exception of D. H. Hitchcock, of 
the members of the Bar of the olden time. Being admitted 
in 1852 he stands on the roll of attorneys far beyond any of 
the rest of us who remain, because there is a wide gap between 
the attorneys of the ’50’s and those of us who entered in the 
’60’s or in subsequent decades. 


I have great sympathy with his family, who fortunately 
are all adults. They have families of their own and are in 
various parts of the world, but they will miss the fatherly 
care and the advice and love (which was a marked character- 
istic of the Austin family) of the father to his children. 


In regard to Nawahi,—of course being an old resident, hav- 
ing been born here myself, I knew him from early manhood, 
and I was very fond of him because he seemed to have a rather 
unusually bright mind. Although his mind was not of the 
character which would allow him to construct for the good of 
his country, as has been well said, he was an incorruptible 
member of the Legislature for twenty years, and yet he did 
not have the characteristics of mind to be able to construct 
any laws and carry them through for the good of his coun- 
try. His mind seemed more fitted to criticize the work of 
others, but he certainly stood out mainly as being general- 
ly in the very small minority against what he deemed to 
be wrong. There was never any dirty money went into his 
palm, although it has been intimated, and it may be said 
truthfully that many native Hawaiian who came to the Legis- 
lature with pure and high purpose, having exhausted their 
little allowance and having no other resources, did find ways 
of assisting or preventing legislation by improper help from 
other sources. That cannot be said truthfully of Mr. Nawahi. 
He will be remembered, not so much as a lawyer or as a legis- 
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lator, but as a brilliant orator who, though mistaken I believe 
in some important respects, was and ever will be considered 
as a patriot, as a man who first of all, desired the advancement 
and ascendency of his race. 

The resolutions, gentlemen, may be recorded on the files of 
this Court. 
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Mutch v. Holau, V , 314: Estate Walters, 27. 
Nahaolelua v. Kasahu, IX., 600: Hayselden v. Wahineaea, 19. 

P ae “ 3.198: Macfarlane v. Damon, 498. 


s X., 18: Zd. 666. 
s TX., 600: Jd. 666. 


Nakuaimanu v. Halstead, IV., 42: Kaioipahia v. Kuna, 583 
Napahoa v. Chinese Union, VII., 379: Laing v. Laing, 185. 
Nawahi v. Kekaula, IX., 43: Cha Fook v. Lau Piu, 312. 
Ohera v. Ackerman, IX., 599: Barthrop v. Kona Co., 402. 
Oni v. Meek, II., gi: Dowsett v. Maukeala, 170. 
Pahau v. Keelikolani, IV., 295: Mossman v. Gov., 429. 
Parker v. Cartwright, VII., 596: Vierra v. Ropert, 300. 
“ u Shaw, IX., 407: Oahu R. Co. v. Shaw, 645. 

Peck v. Bailey, VIIL, 658: Horner v. Kumuliilii, 180. 

isp “« ng Wong Leong v. Irwin, 270. 
Re Cooper, ILI., 17: Re Hoopai, 611. 
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CASES IN HAWAIIAN REPORTS, APPROVED, Ero. 
Re Election Law, VIIL, 602: Defries v. Cartwright, 251. 
Re Kapahu, VIIL, 735: Holstein v. Young, 224. 
Re Paikuli, VIIL., 680: Holstein v. Young, 224. 
Re Piipiilani, VII., 95: Re Hoopai, 611. 
Re Titcomb, IX., 181: Re Hoopai, 611. 
Re Walker, IX., 172: Rep. v. Lee Yick, 187. 
Rep. v. Ah Cheon, X., 469: Rep. v. Parsons, 603. 
Rep. v. Kuhia, X., 440: Rep. v. Waipa, 443. 
Rep. v. Pahu, X.,74: Rep. v. Kahoohanohano, 98. 
Rose v. Smith, V., 377: Kukea v. Keahi, 506. 
BG et «Mossman v. Gov., 480. 
SEE E “ mg Mossman v. Gov., 436. 
Shaw v. Kahala, III., 367: Defries v. Cartwright, 251. 
Silva v. Homen, IX., 14: Widemann v. Thomas, 371. 
Silva v. Lopez, V., 262: Widemann v. Thomas, 872. 
Spencer v. Dodd, VII., 200; Fraga v. Ben. Soc. 129. 
Stone v. Allen, III., 618: Wailuku Co. v. Cornwell, 477. 
The Kalakaua, [V., 325: Re Henrietta, 243. 
The King v. Bradley, IV., 187: Re Henrietta, 243. 
The Mary Belle Roberts III., 823: Re Henrietta, 243. 
‘Thomas v. Norton VIII., 69: Rep. v. Ben., 282. 
Thurston v. Allen, VIII., 401: Booth v. Baker, 545. 
i EJ att “ 392; Hemen v. Kamakaia, 550. 
s ZS s “ Carter v. Carter, 689. 
Tucker v. Metcalf, III., 198: Strohm v. Wilson, 306. 
Un Wo Sang v. Alo, VII., 673: Barthrop v. Kona Co., 402. 
Ke Kë * 306: Vierra v. Ropert, 345. 
ss ee “ 675: Re Estate Walters, 27. 
Waiaha v. Naholowaa, VI., 271: Hayselden v. Wahineaea, 21. 
Wailehua v. Lio, V., 519: Peterson v. Kaanaana, 386. 
Wailuku S. Co. v Cornwell, X., 476: Kona Co. v. Cireuit Court, 572. 
‘Weston v. Montgomery, II., 310: Rep. v. Carvalho, 449. 
Willfong v. Paty, VII., 226: Allen v. Redward, 277. 
Wood v. Elderton, II., 80: Sun Hop Sing v. Wright, 261. 
Woodward v. Rep., X., 416: Rep. v. Parsons, 603. 
“ Ey ee E Goo Kim v. Holt, 655, 
‘Wundenberg v. Campbell, IX., 211: Vierra v. Ropert, 345. 


CERTIORARI. Mattos v. Wilcox, 186. 
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CHAMPERTY. Henrique v. Paris, 413. 
CHATTEL MORTGAGE, see MORTGAGE. 


CLERK, “ GOVERNMENT. 


OLERK OF COURT. 

1. Failure to enter on minutes that demurrer was overruled and ex- 
ceptions noted does not suspend or postpone judgment. Cummings 
v. Laukea, 8. 

2. See MANDAMUS, 2: EXECUTION: GARNISHEE. 

COLLATERAL SECURITY, see MORTGAGE: PLEDGE. 

COMMON LAW. 

1. As ascertained by English and American decisions. Mossman v. 
Gov., 434. 

2. See DEFAMATION, 8: LIEN, 6: STATUTES: LANDLORD AND 
TENANT, 5. 

CONFLICT OF LAWS. 

L Divorced wife’s interest in policy on life of husband. Carter v. 
Mutual Life Co., 122, 562. 

2. See PROBATE LAW, 8: CONTRAOT, 2: JUDGMENT, 3: EVI- 
DENCH, 4. 


CONSANGUINITY, see TAX. 
CONSIDERATION, “ CONTRACT. 
CONTINUANCE, “ COSTS. 
CONTRACT. 

1. Contract between husband and wife, after separation, held to be a 
detriment to the promisee, and therefore for a valuable consideration. 
Trvusseau v. Cartwright, 138. 

2. Hawaiian, not French, lew controls. Jb. 

Wife may make contract with husband after separation. Jb. 

4. Agreement to pay commission on contract to make a “statue” held 
not to cover contract to make a “hust.” King v. Hutchinson, 245. 

5. Liability of Executor under decedent's contract to pay “ when my cir- 
cumstances allow.” Trousseau v. Cartwright, 352. 

6. Contract for personal service term‘nates on employer's death. Weedon 
v. Waterhouse, 696. 

7. See LIEN. 

COPYRIGHT, Gear v. Kenyon, 162. 


CORPORATION. 
1. Stockholder’s right to dividends. Spreckels v. Paauhau Co., 285. 


w 
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CORPORATION. 
2. Equity has no jurisdiction. Jb. 
8. Regularity of incorporation cannot be attacked collaterally. Wide- 
mann v, Thomaa, 369. 
4, Duty to record transfer asa pledge. Spreckels v. Giffard, 380. 
5. Previous holder of stock subsequently transferred is not necessary 
party to suit. Jb. 
6. Record of transfer, where difference exists between parties, Zb. 
7. See RECEIVER: TAX. 
COSTS. 
1. Continuance cannot be taxed as a “day’s hearing.” Chun Lai v, 
Mang Young, 133. 
2. Attorney’s fees in equity. Spreckels v. Giffard, 462. 
COTENANCY, see PROBATE LAW: LAND: PARTITION. 


COURT. 


A. Supreme: B. Crecurt: C. DistRiot: D. COURT AND Jury. 


A. Supreme Court. 


L See APPEAL: EXCEPTIONS: WRIT OF ERROR. 


B. Crrourr Covrr. 


2. Equity jurisdiction. Wailuku Co. o, Cornwell, 476. See EQUITY. 
8. Probate jurisdiction. state Opae, 188. 
4. See APPEAL: TAX: MANDAMUS. 


C. Drstrior Court. 


5. Discretion of Magistrate, on Certiorari,. Mattos v. Wilcoz, 186. 

6. Magistrate removed for misconduct. Re Helekunihi, 285. 

7. Error of Magistrate being admitted, Supreme Court remands case to 
him for new trial. Gonsalves v. Pakiko, 407. 

8. See CRIMINAL LAW, 27. 


D. Court AND Jury, 


9, Statutory drawing of mixed jury. Dowsett v. Maukeala, 167. 
10. Instructions. Schmidt v. Ins. Co., 683. 

11. See CRIMINAL LAW. 

COURT MARTIAL, Re Kalanianaole, 29. 

COVENANT, see INTEREST: LANDLORD AND TENANT. 
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CREDITOR. 


1. 


2. 


Bill for discovery and other relief is in nature of suit in rem, and 
service by publication can be made on a defendant. Byrne v. Allen, 
668. 

See RECEIVER: BANKRUPTCY. 


CRIMINAL LAW. 


1. 


ADMISSION of a prosecuting witnuss to sheriff allowed to be used 
against the witness on his subsequent trial for perjury. Rep. v. 
Hang Cheong, 94. See post, No. 2, No. 3, No. 4. 

Apotrery. Evidence of husband and admissions of wife. Rep v. 
Kahakauita, 28. 

ADULTERY. Celebration provod by recsrd ot witnesses. Not necessary 
to produce authority of celebrant, his authority presumed. Rep. v 
Kuhia, 440. 

ADULTERY. Certificate of record of celebrant is admissible. Not 
necessary to prove issuance of license or authority of agent to grant. 
Rep. v. Wa pa, 442. 

Arripavit insufficient. Rep. v. Carvalho, 446. See PLEADING, 1: 
HUSBAND AND WIFE, 4. 


Aor. Rev. v. Parsons, 601. 

Aur, Rep. o Hoshina, 450. 

Arrgt, Rep. o Ah Cheon, 478. See post, No. 18. 

ATTORNEY GENERAL. Woodward v. Rep., 416. 

Bripery. Rep. o Young Hee, 114. 

Cagnyina Weapon. Rey. v. Clark, 585. 

Census. Rep. o Paris, 579. 

Cuares. Rep. v. Parsons, 601. 

CHARGE op OrFense. Rep. o Ah Cheon, 469. 

Cuarae to Jury. Woodward v. Rep. 416. Rep. o Ah Ping, 
459. 

Cuastity. Woodward v. Rep., 416. 

Commirtau. Rep. v. Young Hee, 114. 

Commrrran. There is no appeal on points of law from the order of a 
District Magistrate committing a defendant for trial. Rep. v. Fer- 
nandez, 83. 

Conression. Rep. v. Hang Cheong, 94. 

ConstrtutionaLity. Rep. v. Parsons, 601. 

Corrosoration. Ren, o, Parsons, 601. 

Counseu. Woodward v. Rep., 416. 
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CRIMINAL LAW, 


CRIMINATING SELF. Rep. v. Parsons. 601. 

DEMURRER. Rep. o Young Hee, 114. 

Drrogwcon, Rep. v. Carvalho, 446. 

Disoretion. Rep. o Young Hee, 114. See ante, No, 18, 
District Court. See ante, No. 18. 

District Maaistrate. Rep. v. Parsons, 601. See ante, No. 18. 
Duress. Rep. a Hang Cheong, 94. 

EMBEZZLEMENT. Rep. o Ah Cheon, 469. 

Evience. Witness may refresh his memory from memorandum. 
Rep. o, Hang Cheong, 94. 

Evrpence. Failure of accused to produce exculpatory evidence. 
Rep. v. Anderson, 255. 

Evivence. Celebration proved by record or witnesses. Not necessary 
to produce authority of celebrant; his authority is presumed. Rep. v. 
Kuhia, 440: See post 47. 

Evrpence of prior intercourse admissible. Rep. e, Waipa, 442. 
Evrpenog newly discovered. Rep. v. Carvalho, 446, 

Evipsxce. Woodward v. Rep.,416: Rep. o Ah Wong, 524: Rep. 
v. Parsons 601: See ante, No. 2, No. 3, No. 4; post, No. 64. 
Excrrrions. Woodward v. Rep., 416. 

Frnony. Rep. o Young Hee, 114. 

Frrearms. Rep. o Clark, 585. 

Feorsinpine. Rep o Li “hai, 262. 

Haseas Corpus. Re Hoopai, 610. 

Imprisonment. Re Hoopai, 610. 

INDICTMENT. Rep. o Young Hee, 114. 

JUDGMENT. Ren o Young Hee, 114. 

Lanauace. Rep. o, Ben, 278. 

Larceny. Rep. o, Kahoohanohano, 9S: Rep.v. Ah Ping, 459. 
Lanrorny. Evidence held to justify refusal of court to direct jury to 
acquit, and refusal to grant new trial. Rep. v. Pahu, 74. 

Laundries. Rep. o Aum Lee, 491. 

Liser, see DEFAMATION. 

License zo Papa, Ken, o Clark, 585. 

Liquor. Pen o Hang Cheong, 94. 

Minor. Rep. o, Ah Wong, 524. 

Mispemeanor. Ren, v. Young Hee, 114. 

Mispriston op Treason. Le Kalanianaole, 29. 
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CRIMINAL LAW. 

55. Mrrraarina Sentence. Rep. o Ah Cheon, 475. 

56. Morronin Arrest. Ren o Young Hee. 114. 

57. New Taerar. Rep. v. Kahoohanohano 97: Ren, o, Young Hee, 
114, 

58. New Tour, denied, as evidence sustains verdict. Rep. v. Kaha- 
kauila, 28. 

59. Oartu Ren o Ah Wong, 524. 

60. Osscenity. Ren, o Ben, 278. 

61. Ossrruorine and Perverting Justice. Ren o Young Hee, 114. 

62. OFFENSE, see DEFAMATION. 

63. Orrom. Rep. v. Anderson, 252: Rep. v. Hoshina, 450. See 
DEFAMATION. 

64. Oprzum. Prosecution need not prove that possession was unlawful. 
Rep. v. Lee Vick, 1365. 

65. Oprom Smuaanine. Re Henrietta, 241. 

66. Prenat Cope. Rep. o Parsons, 601. 

67. Done, Rep. o Hang Cheong, 94. 

68. Pura or Guiry. Rep. v. Ah Cheon, 469. 

69. Proranrry. Rep. o Ben, 278. 

70. Prosgocrton by special counsel. Woodward v. Rep , 416. 

71. Rare. Rep. o Ah Wong, 524: Re Hoopai, 610. 

72. Revenue Laws. Re Henrietta, 241. 

73. Sonoot Law. Rep. o Paris, 579. 

74. Szpvorion. Wvoowardy Rep 416. 

75. Suntence. Re Hoopai 610. 

76. SEXUAL INTERCOURSE. Rep. v. Parsons, 601. 

77. Suanpur, see DEFAMATIOM. 

78. Smuacuinc. Re Henrietta, 241. 

79, Treason, Re Kalanianaole, 29. 

80. UNLAWFUL ASSEMBLY. Rep. o Carvalho, 446. 

81. Verpict. Rep. o Young Hee, 114. 

82. Weapon. Rep. v. Clark, 585. 

83. Wrrnsss. Rep. v. Hang Cheong, 94: Woodward o Rep., 416: 
Rep. v. Ah Wong. 524: Rep. o Parsons, 601. 

84. Wnritor Error. Woodward v. kep., 416: Re Hoopai, 610. 

CUSTOMS. Collector o, Hoffechlaeger, 481. 

DAMAGE, see TRESPASS: INTEREST. 

DEATH of party as abating suit. Kukea v. Keahi, 505. 
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DEATH of party as releasing contract. Weedon v. Waterhouse, 696. 
DECREE, see BILL OF REVIEW. 
DEED. 


Explained by parol evidence. Nahaolelua v. Kaaahu, 20. 


2. Recorded deed as notice. Jb. 22. 

3. Deed held to be in fraud of creditors. Opfergelt v. Stevens, 256. 

4, Deed, with contemporaneous defeasance, held to be a mortgage. Ka- 
hau v. Booth, 332. 

5. Defeasance regarded by Courts with disfavor. Jb. 

6. Deed was conditioned on support of grantor by grantee: failure of 
support is not conclusive presumption of fraud. Keopohaku v. Ka- 
laaukapu, 511. 

7. See DAMAGES: INTEREST. 

DEFAMATION. 

1. Words charging sale of opium held libelous per se. Gomez v. 
Gazette Co., 108. 

2. Defendant may prove truth of libelous words, under plea of general 
issue. Jb. 

8. Sections 1106, 1107, Civil Code, modify the common law. Jb. 
DEMURRER, see CLERK OF COURT: PLEADING. 
DISCOVERY, “ OREDITOR'S BILL. 

DISCRETION, “ PLEADING: CRIMINAL LAW: BILL 


OF REVIEW: HUSBAND AND WIFE: 
COURT: MANDAMUS: RECEIVER. 


DISQUALIFICATION, ‘“ TAX. 


DIVIDEND, “ CORPORATION. 
DIVOROE, “ HUSBAND AND WIFE. 
DOMICIL, “ PROBATE LAW. 
DUTIES ON IMPORTS “ REVENUE LAW. 
EJECTMENT, “ LAND. 

ELECTION. 

1, Contested. Holstein v. Young. 216. 


2. 


Registration Board, Opinion, 711. 


EQUITY, see APPEAL: CORPORATION: CREDITOR’S BILL: 


1. 


PLEADING: SET OFF: SPECIFIC PERFORMANCE. 
Has jurisdiction in Water Rights case. Wailuku Y. Co. v. Corn- 
well, 476. 
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EQUITY see APPEAL, Ero. 


2. Quiet title to land. Kahoiwai v. Limaeu, 507. 
3. No jurisdiction in Circuit Judge at chambers to reserve questions to 
Supreme Court. Booth v. Baker, 546. 
4. Circuit Judge, not Cireuit Court, has equity jurisdiction. Kona 
Cojfee Co. v. Circuit Court, 571, 
ESTOPPEL. 
1. Estoppel in pais held established in case of ejectment. AHayselden 
v. Wahineaea, 16. 
2. Estoppel is matter of law. Jb. 
3. Knowle ige and silence is not an estoppel, unless there is a duty to 
speak. Nahaolelua v. Kaaahu, 21. 
Alleged agent held not an agent, and his acts not an estoppel. Jb. 22. 
See LIEN, 4. 
See LANDLORD AND TENANT. 
See PARTITION. 
See LAND: EJECTMENT. 
Estoppel by conduct in sale of land. Goo Kim v Holt, 659, 


HVIDENOR, see APPEAL: CRIMINAL LAW, 31: DEED: LAND, 5: 
MARINE INSURANCE, 3: NEGOTIABLE INSTRUMENT: NEW 
TRIAL, 4,6: PROBATE LAW,6: EXECUTOR. 

1 Witness subpoenaed shall appear at the time set. If he fails, he may 
be brought in by attachment. Spreckels v. Giffard, 383, 

2 Evidence given by sach witness, under compulsion, held properly con- 

sidered. Jb, 

Expense of witness summoned pending demurrer, disallowed. Bar- 

throp v. Kona Co, 402. 

4 Sundry rulings on evidence in suit by separated wife living in France, 
against executors in Hawaii of her deceased husband. Trousseau v. 
Cartwright, 614. 

EXCEPTIONS, see EVIDENCE: JUDGMENT: WRIT OF ERROR, 

1 Applicable to Term cases only, not to Probate matters. Ee, Wal- 
ters, 27. 

2. Assignments of error must appear on face of bill of exceptions; re- 
ference to stenographer’s notes is not sufficient. Kapuakela v, Iaea, 
108; Powsett v. Maukeala, 166; Harrison v. Bruns, 897. 

See Carter v, Mutual Life, 120. 

4. Exceptions held too indefinite. A party cannot put the whole case be- 

fore the Court for review. Fraga v. Ben. Society 128, 
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EXCEPTIONS, see EVIDENCE, Ero. 
5. Question of jurisdiction, not raised in trial court, cannot be heard on 
exceptions. Jb 
6. Court declines to consider a point not raised at trial below or certified 
in bill of exceptions. Dowsett v. Maukeala, 171. 
7. No error in procesding with trial or rendering judgment, pending bill 
of exceptions. Byrne v. Allen, 330. 
8. Trial judge in jury waived case appearing to have mistaken the facts, 
new trial ordered provisionally. Jb. 
9. Decision of court in jury waived case is like a verdict, and must be 
supported unless error is clearly shown. Byrne v. Allen, 338. 
10. There being no bill of exceptions, court allows case moved on calendar 
and dismissed Haae v, Kuluwaimaka, 347. 
11. Findings in jury waived case not being contrary to evidence exceptions 
overruled. Squires v. Sylva, 487; Kaivipahia o, Kuna, 588. 
12. Trial judge not having refused to settle bill of exceptions, appellate 
court declines to settle it. McGrew v. McGrew, 600. 
EXECUTION. 
Alias execution allowed, after satisfaction of original, for balance 
omitted by clerk’s error. Hackfeld v. Ludovico, 348. 
EXECUTOR, see PROBATE LAW, 2 to 7. 
FARE, see TRAM. CO. 
FIRE INSURANCE. Schmidt v. Royal Ins. Co., 683. 
FIXTURE, see LANDLORD AND TENANT: PARTITION. 
FORFEITURE, “ SPECIFIC PERFORMANCE. 
FRAUD, “ SPECIFIC PERFORMANCE, 
GARNISHEE. 
1. Secretary of Senate held properly garnisheed for wages of sergeant at 
arms. Sun Hop Sing v. Wright. 260. 
2. Relative status of garnishee and bis principal. Byrne v Allen, 327. 
8. Funds in hands of clerk of court, held not liable to garnishment. Lai 
Say v Kaaahu, 508 
GOVERNMENT. 
1. Held not responsible for appointment of a clerk by postmaster, nor 
liable for the clerk’s defalcation. Ashford v. Poor, 607. 
2. See GARNISHEE. 
HABEAS CORPUS. 
See MARTIAL LAW. 
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HABEAS CORPUS. 
See Re Hoopai, 610 
“ Re Tatsu, 701 

HUI. 

Lui v. Kalei kini, 391. 

HUSBAND AND WIFE, see EVIDENCE: LIFE INSURANCE: CON- 
TRACT 3: Carter v. Mutual Life, 117, 562. 

1. There being evidence to support decree of divorce, it cannot be reversed. 
Laing v. Laing, 183. 

2. Alimony is in discretion of court. Tb. 

3. Alleged newly discovered evidence held insufficient for granting new 
trial, Jb. 

4, Affidavits held defective. 6. 

5. Reformation of trust deed allowed, between husband and wife who 
had separated and later become reconciled. Cartwright v. Cart- 
wright, 403. 

6. Wife is not an “heir” if there are surviving children. Carter v. Car- 
ter. 687. 

IMMIGRATION. 
Re Tatsu, 701. 
IMPOUNDING, see TRESPASS. 
IN REM. 
1. Effect of judgments. Mossman v, Haw. Gor., £26. 
2. See Byrne v Allen, 668. 
INSOLVENCY. see BANKRUPTCY. 
INSURANCE, “ LIFE INSURANCE. 
INTEREST, “ NEW TRIAL, 1. 
Suit for damages for breach of covenant in deel, Lai Say v. Kaa- 
chu, 499. 
JAPANESE. Re Tatsu, 701. 
JUDGE ADVOCATE, see MARTIAL LAW. 


JUDGMENT, “ CLERK OF COURT, 1: EJECTMENT : 
ESTOPPEL: LAND: RES ADJUDICATA: 
SET OFF. 


1. Judgment in jury waived case may be rendered in vacation. Byrne 
v Allen, 329. 

2. Judgment in jury waived case cannct be set aside unless error is clear- 
ly shown. Zb., 338. 
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JUDGMENT, 
3. Right of admin‘strator of judgment creditor to sue on a foreign judg- 
ment. Low v. Horner, 531. 
4. Judgment non cbstante may be entered for defendant as well as for 
plaintiff. Dee v. Morgan, 651. 
JURISDICTION, see APPEAL: EXCEPTIONS, 5: WAIVER. 
LAND. 
1. Act to Quiet Title. Kahoiwai v. Limaeu, 507. 
2. See PARTITION. 
Esecrment, see ESTOPPEL, 1. 
8. ‘Kupuakela v. laea, 99. 
4. Ouster held proven and ejectment, not trespass, is proper remedy. 
Keanu v. Kino, 107. 
5. Adverse possession. Dowsett v. Maukeala, 166. 
6. Effect of awards by the Land Commission on prior permissive ten- 
ures. Ab. 
7. Oral evidence that two persons were sisters held enough, without 
prc of of marriage of parents. Aalaukoa v. Yim Quon, 350. 
8. Ejectment held proper remedy between members of a hui, though 
cotevants. Lui v. Kaleikini, 391. 
9. Rules of hui held binding on members. Jo. 
10. Adjudication of heirsbip in probate proceedings held not binding in 
later suit in ejectment. Mossman v. Haw. Gov., 421. 
11. Conveyance by disseissee to third party is not void as to disseissor. Jd. 
12. Parol gift of land not revocable after 20 years adverse possession. 
Macfarlane v. Damon, 495. 
18. Equitable estoppel by silence not proven. Jd. 
LL Suit does not abate by death of sole defendant between verdict and 
judgment. Kukea v. Keahi, 505. 


15. Adverse possession held rebutted by entry in official record of deaths, 
which is better evidence than uncertain memory of witnesses. Knud- 


gen v. Palea, 5738. 
LAND COMMISSION. 
Dowsett o, Maukeala, 169. 
LANDLORD AND TENANT. 
1. Tena t held not estopped to deny landlord’s title. Maile v. Chin 


W289. 
2. Tenant held to have made sufficient attornment. Jb. 
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LANDLORD AND TENANT 
3. Distraint and sale of tenant's property held void as against mortgagee 
of same. Widemann v. Thomas, 366, 
4, See SPECIFIC PERFORMANCE. 
5. Right of entry for breach of condition passes to leszor’s grantee, irres- 
pective of rule at Common Law. Henrique v. Paris, 418, 
LIBEL, see DEFAMATION. 
LIEN. 
1. Rights of material-man, as against contractor and owner, under Chap. 
21, Laws 1888. Allen v. Redward, 151, 


2. Application of payments. Zb.: Id., 275. 

3. Lien of material-man is not limited by amount payable by owner to 
contractor. Jb. 

4. No estoppel shown. Zë. 

5. Owner not responsible for materials not used in the building. 70. 

6. Statute construed strictly, as iu derogation of common law. Jb. 

7. The lien being claimed for “materials, to wit, lamber and hardware,” 


the latter words are not surplusage. Jb. 
LIFE INSURANCE. 
Carter v. Mutual Life Co., 117, 562. 
See BENEFIT SOCIETY. 
MAINTENANCE, see CHAMPERTY. 
MALICIOUS PROSECUTION. 
Thone v. Klemme, 588. 
MANDAMUS. 
1. Refusal of Circuit Court to hear motion ev parte for continuance held 
no error, Spreckels v. Circuit Judge, 198. 
2. Entry of refusal on Clerk’s minutes is enough; it need not be reduced 
to writing and signed by Judge. Zb. 
8. Such refusal is an interlocutory decree, from which no appeal lies. Jb. 
4. Refusal was discretionary, and not appealable. Zb. 
MARINE INSURANCE. 
1. Abandonment. Spalding o Alliance Co., 190. 
2. Constructive total loss. Spalding v. Alliance Co. 190. 
8. Best evidence. Spalding v. Alliance Co., 190. 
MARRIAGE CELEBRATION, see CRIMINAL LAW, 3,4: EVIDENCE: 
HUSBAND AND WIFE. 
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MARTIAL LAW. 


Re Kalanianaole. 29. 


MASTER AND SERVANT, see CONTRACT. 


MATERIAL-MAN, “ LIEN. 

MASTER AND SEAMEN, “ REVENUE LAW. 

MECHANICS’ LIEN, “ LIEN. 

MILITARY COURT, “ MARTIAL LAW. 

MORTGAGE, “ DEED. 

1. Mortgage to creditor, prior to bankruptcy of mortgagor, held good as 


against assignee in bankruptcy. Bosse v. Branco, 335. 

See LANDLORD AND TENANT. 

Mortgagee can foreclose in spite of mortgagor’s bankruptcy. Cannon 
v. Poo: , 576. 

Chattel mortgage held not void for uncertainty, or as being for future 
advances, or for knowledge of mortgagee that mortgagor was insolvent. 
Lose v. Davies, 591. 


MUTUAL BENEFIT SOCIETY, see BENEFIT SOCIETY. 
NEGOTIABLE INSTRUMENT. 


1, 


Maker of note cannot plead breach of condition as against purchaser 
of the note without notice after maturity. Coney v. Mitamura, 64. 
Presumption is that transfer was made before maturity. Zb. 

Suit may be brought by an endorsee, who holds note for collection 
only. Jd. 


4. Rule as to joinder of makers of note. Dayton v. Hopkins, 540, 

5. Held no variance between declaration and note, note being part of 
declaration. Zo. 

6. Verdict cures defect. Jb. 

NEW TRIAL. 

1. Verdict, awarding less interest than might have been given, no ground 


for new trial. Holt v. Lycurgus, 72. 

See CRIMINAL LAW, 58. 

New trial refused, as evidence sustains verdict. Kapuaketa v. Iaea, 
99; Kaanaana v. Keahi, 131; Laing v. Laing, 183. 

Newly discovered evidence and affidavits thereof. Laing v. Laing, 183. 
Nothing appearing why new trial should be granted, motion denied. 
Kamohoalii v. Maunaloa, 457. 

Granted as verdict is against evidence and induced by sympathy. 
Knudsen v. Palea, 573. 
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NOTICE, see DEED. 

NUISANCE. 

Chinese Theater. Cluney v. Lee Wai, 319. 

PARENT AND CHILD, see BENEFIT SOCIETY. 

PARTITION. 

1. Report of Commissioner confirmed. Peterson v. Kaanaana, 884. 

2. In partition, after suit in ejectment, a party held estopped by judg- 

ment in former suit from showing that a house on the land was not a 
fixture. Booth o Kapuaketa, 414. 
3. Partition can be made between owners of an equitable title, without 
bringing into court owners of legal title. Koloa S. Co. v Smith, 487. 
4. On sale in partition proceedings, allowance is made for improvements 
put on the land by one of the parties. Nahaolelua v. Kaaahu, 668. 
PARTNERSHIP. 
In contract for saving wrecked vessel, no partnership shown, Strohm 
v, Wilson, 302. 
PARTY, see CORPORATION: NEGOTIABLE INSTRUMENT. 
1. Carter v. Mutual Life Co. 119. 
2. On appeal from order sustaining demurrer, Supreme Court remands 
case for amendment by joining necessary parties defendant. Magoon 
v. Afong, 340. 

PASSENGER, see TRAMWAYS CO. 

PAYMENT. see LIEN, 2. 

PLEADING, see AMENDMENT. 

1. Allowing plaintiff at trial to file answer and affidavit of merits to 
defendant’s set-off, held to be in discretion of court. Holt v, 
Lycurgus, 72. 

See DEFAMATION, 2. 

See RECEIVER. 

See SET-OFF. 

Special replication in equity suit, held improper. Spreckels v. 

Giffard, 383. 

6. See PROBATE LAW: EXECUTOR. 

7. See NEGOTIABLE INSTRUMENT. 

PLEDGE, see CORPORATION, 4. 
1. Pledgee of benefit certificate who pays assessments thereon can re- 
cover them from the pledgor in assumpsit. Hmmeluth v. Cook, 125. 

2. Pledgor impliedly agrees to keep the certificate alive while it remains 

as security. Jb. 
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POSTMASTER, see GOVERNMENT. 
PROBATE LAW. 


A. DESCENT, ETO. 
B. EXEOUTORS, ETO. 


Cc. WILLS. 
A. DESCENT, ETO. 


Adjudication of heirship in proceedings on distribution, not binding 
-in later ejectment suit. Mossman v. Haw. Gov., 421. 


B. EXECUTORS, ETO. 


Action for replevin of horses is not a claim barred by the statute un- 
less suit is brought within two months after rejection of claim by ad- 
ministrator. Emele v. Williams, 123. 
Ancillary administrator need not pay balance of assets to domiciliary 
administrator till after allowance of final accounts. Ast. Youmans, 207. 
Time for presenting claims and refusal by executors. Defries v. 
Cartwright, 251. 
Liability of executor under decedent's contract to pay a debt “ when 
my circumstances allow.” Trousseau v. Cartwright, 352. 
Plaintiff allowed to prove another presentation of cia'm than that 
declared on. Poor v. Smith, 467. 
Foreign judgment as assets in hands of administrator of judgment 
creditor. Low v. Horner, 531. 

o WILLS. 


Devise of a “half lot” held to create tenancy incommon. Haysel- 
den o. Wahineaea, 10. 

Practice as to appeals. at. Walters, 25. 

See TRUST, 1, 

Holographic will, made and valid in California, allowed ancillary pro- 
bate here, later than five years since death of testator. Het. Newell, 80. 
Powers of executors and trustees construed as to specific devises. 
Waterhouse v. Rice, 88. 

Codicil construed. Zb. 

Circuit Judge who has allowed probate of will can hear petition for 
revocation. Est. Opae, 188. 

Will construed as to estates, remainders and perpetuities. Booth v. 
Baker, 543; Hemen v. Kamakaia, 547. 

“ Heirs” are those who would take under statute if there were no will. 
Carter v, Carter, 687. 

Widow is not an heir if there are surviving children. Zb. 
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PROHIBITION. 
Kona Coffee Co. v. Circuit Court, 571. 
QUIETING TITLE, see LAND. 
RAILWAY, “ TAX: TRAMWAYS CO. 
RECEIVER. 
1. Power of court to appoint receiver for insolvent corporation on credit- 
ors petition. Cal. Feed Co. v. Club Stables, 209. 
2. Discretion of Circuit Court. Zb. 
3. Rules of pleading. Zb. 
4. See ATTACHMENT. 
RECORDED INSTRUMENT, see DEED. 
REGISTRATION BOARDS. 
Opinion, in re, 711. 
RE-HEARING, see APPEAL. Vierra o, Ropert, 848. 
Carter v. Mutual Life Ins. Co., 559. 
REPLEVIN, see PROBATE LAW, (Exxcurors). 
RES ADJUDICATA. 
Est. Opae, 188. 
See SET OFF: JUDGMENT. 
REVENUE LAWS, see CUSTOMS: TAX. 
1. Forfeiture of vessel for smuggling opium. Re Henrietta, 241. 
2, Claims of master and crew. Zo. 
3. Cases of crackers forfeited for containing opium. Collector v, 
Crackers, 648. 
4. Innocence of importer no defence. Jd. 
5. Duty on wine. Collector v. Hoffschlaeger, 481. 
REVIEW, see BILL OF REVIEW. 
RULE. 
See CIRCUIT COURT, 4. 
Defries v. Cartwright, 251. 
SEAMEN, see REVENUE LAW. 
SEPARATION, see DIVORCE. 
SET OFF. 
1, See PLEADING, 1. 
2. Set off, not pleaded in former action, held not to be res adjudicata. 
Lopez v. McChesney, 225. 
3. Plaintiff not obliged to proceed on same claim at same time in both 
law and bankruptcy courts. Zb. 
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SET OFF. 
4. Equity jurisdiction of set off. Zb. 
5. Set off, not pleaded, disallowed. Boyd v. Kaikainahaole, 456. 
SHIP, see REVENUE LAW. 
SLANDER, see DEFAMATION. 
SMUGGLING, see REVENUE LAW: CRIMINAL LAW, 78. 
SPECIFIC PERFORMANCE. 
1. Bill dismissed on account of plaintiff's fraud. Kekaula v. Ehu, 68. 
2. Defendant is not bound by an allegation in his answer that was mod- 
ified by subsequent amendment. Jb, 

3. Refused, terms of contract being uncertain. Vierra v. Ropert, 294. 
4. Enforcement refused of option of purchase in lease, after forfeiture 
caused by breach of condition in lease. Henrique v. Paris, 408. 

5. When equity will grant relief against a forfeiture. Jd. 
STAMP DUTY. 
1, Non-payment does not affect validity of an incorporation. Widemann 
v. Thomas, 369. 
2. On Trust Deed. Re Stamp Duty, 514. 
STATUTE, see CONFLICT OF LAWS: DEFAMATION: LIEN. 


STATUTES CITED. 


Drot, CoDE. 
Chap. 3. Defries v. Cartwright, 250. 
Sec. 18. RE = “ 250. 
“ 20. Re Henrietta, 244. 
“ IR. Collector v. Hoffschlaeger 488. 
H 519. s Re © 484. 
s 526. Rep. v. Anderson, 253. 
“ 568. Collector v. Hoffschlaeger, 483. 
“ 655. Re Henrietta, 242. 
«847. Byrne v. Alien, 670. 
“ 939. Henrique v. Paris, 413. 
* 1086. Defries v. Cartwright, 251. 
“ 1053. Harrison v. Bruns, 396. 
“ 1066, C. L. p. 312. Re Achi, 9. 
“ UDO, 1104. Byrne v. Alien, 673. 
“ 1105. Dayton v. Hopkins, 540. 
“ 1106, 1107. Gomes e, Gazette Co., 113. 


“ 1119, 1120. Byrne v. Allen, 673. 
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STATUTES CITED. 
Orvin Core, 


Sec. 1129. Keanu v. Kino, 107. 
“ 1146. Lopez v. McChesney, 226. 
“ 1150, 1151. ses ot 230. 
“ 1155. Kukea v. Keahi, 506. 
“ 1166, Defries v. Cartwright, 251. 
“ 1228. Byrne v. Allen, 672. 
D) 1230. Di At Di Di 
“ 1285-1237. “u mp 678. 
“ 1279. Spreckels v. Giffard, 466. 
“ 1280. At Di DI 465. 
“ 1286. Carter v. Mutual Life Co., 568. 
“ 1286, 1287. Carter v. Carter, 694. 
Di 1299. D) “ DI 689. 
“ 1381. Carter v. Mutual Life Co., 122. 
DI D) D) “ DI s DI 568, 
“ 18389. Trousseau v. Cartwright, 622. 
“ “ QL. p. 440. D DI DI 144. 
“1424. Weedon v. Waterhouse, 696. 
“ 1447, 1448. Carter v. Carter, 689 
“1457 Peterson v. Kaanaana, 384. 
“ 1465. Est, Newell, 81. 
“ 1466. DI DI 82. 
E) 1474. H u 82 
* 1476. Carter v. Carter, 692. 


Compitep Laws. 


Pages 211, 212. Knudsen v. Palea, 575. 
“ 278, Rent. Widemann v. Thomas, 371, 
“ B4. Lai Say v. Kaaahu, 504. 
359. Dowsett v. Maukeala, 167. 
“ 417. Spreckels v. Giffard, 462. 
* 424, Rep. v. Waipa, 443. 
“ 4837. Carter v. Mutual Life Co., 570. 


“ 590. Prohibition. Kona Coffee Co. v. Circuit Court, 572. 
CONSTITUTIONS. 


Of 1852. Martial Law. Re Kalanianaole, 48. 
te 1864, Di Di DI Di 48. 
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STATUES CITED, 


CONSTITUTION. 
Of 1864, Art. 77. Rep. v. Parsons, 603. 
“1887. Martial Law. Re Kalanianaole, 48. 
Art. 6. Rep. v. Kum Lee, 492. 
“ g O eE wg 209 
“ 31 Re Kalanianaole, 47. 
“ 40. tiolstein v. Young, 219. 
“44. Rep. v. Young Hee, 115, 
“77, Re Registration, 711. 
“ 88. Est. Opae, 188. 
“ 89. Rep. v. West, 6. 
“ 92. Woodward v. Rep., 417. 
* 97. Re Taxation Schools, 315. 


Election Law. Sec. 81. Holstein v. Young, 223. 
DI Di DI 90. Di D? 66 221. 


DI DI DI 96. be Di At 223, 
H “ 66 100 DI HI DI 921 
UI HI H 108. DI UI Di DI 


Divorce. ©. L. p.437. Carter v. Mutual Life Co., 119. 
Garnishee, C. L. p.280. Byrne v. Allen, 328. 
Judiciary Act, Sec. 57. « “« «889. 


Penau Gong, 


Chap, 1, Sec. 2. Rep. v. Young Hee, 115. 
t I Re Hoopai, 610. 
" 18, Sec, 9. Rep. v. Parsons, 603. 
“ l Rep. v. Ah Cheon, 472. 
DI 15. DI Di H) D) DI 
“ 16, DI Di UI Di DI? 
“ 18. Hy ORE e GE A 
“ 20, nv pn np 472, 
“29, See, 16. Rep. v. Young Hee, 115, 
“ 38. Rep. v. Carvalho, 447. 
“BA, Rep. v. Clark, 585. 
“19: Rep. v. Paris, 579. 


PROVISIONAL GovERNMENT Laws. 


Act 12, Rep. v. Lee Yick, 136, 
ee, oe Rep. v. Anderson, 253. 
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STATUTES CITED. 
PROVISIONAL GOVERNMET Laws. 


Act 12, Re Henrietta, 242. 
“ 25. Rep. v. Young Hee, 115. 
“ 76. Wailuku Co. v. Cornwell, 480. 
“7 Rep. v. Lee Yick, 136. 
Repvsiio Laws. 
Act 4. Rep. v. Kum Lee, 494. 
“9, Rep v. Li Shai, 262. 


SESSION Laws. 


1850. Dowsett v. Maukeala, 169. 
1864. ©. L. p. 394 Probate Appeal. Est. Walters, 27. 
1868. ©. L. p. 396. Emele v. Williams, 124. 
“Probate. Defries v. Cartwright, 250. 
ot Di Di “ 951. 
1870. O.L. p. 485. Byrne v. Allen, 679. 
1874. Chap. 56. Re Henrietta, 243. 
1876. Evidence, Sec. 53, ©. L. p.376. Rep. v. Kahakauila, 28. 
S Rep. v. Hang Cheong, 98. 
“ Chap. 10. Defries v. Cartwright, 250. 
np Chap. 32, Sec. 50. Rep. v. Ah Wong, 525. 
1878. Chap. 15, C. L. p. 389, Wailuku Co. v. Cornwell, 478, 
“Chap. 17. Rep. v. Parsons, 579, 
“ Op 891. Byrne v. Allen, 670. 
1880. Chap. 8. Rep. v. Kum Lee, 491. 
1884. H 35, Sec. 14, Bosse v. Branco, 337. 
“ 34, Sec. 9. Dickey v. Tram Co., 373. 
+$ WE s no 874, 887. 
e ët", Ballou v. Tram Co. 376. 
Sa ae Tram Co. v. Sturdevant, 597. 
t “ 46. Ashford v. Poor, 609. 
1886. “ I8. , Dickey v. Tram Co., 374, 387. 
“ Ke 7. Collector v. Crackers, 649. 
1888. “ 835. Miyagawa v. Ferreira, 23. 
“ Married Women. Trousseau v. Cartwright, 143. 
Wé Chap. 21. Alien v. Redward, 152. 
s e 54 Dickey v. Tram Co., 374, 387. 
Di 23. DI D) Di be D? A 
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STATUTES CITED. 


1888, Married Women. 
ss Chap. 22, Sec. 5. 


1890. * 


50. 


18. 


1892. Judiciary Act, Sec. 74. 
Ke Chap. 95, Sec. 3. 


g Judiciary, Act, Sec. 70. 


Di D) “ Di 69. 
Chap. 109. 

WG Chap. 56. 

sh Judiciary Act, Sec. 22, 
Ae (13 D? ét 68. 
We Chap, 57, Secs. 72-78. 

D) At 110. 

DI DI 95. 


57, Secs. 74-78. 
103. 


57, Secs, 72-74. 
57. Sec, 5, 
95. 

96. 

57, Sec. 37. 
57, “ 5 
57, “ 87, 
56. 

57, Sec. 37. 

AS. 

Wad 
25, 
103. 

57, Sec. 37. 
95. 

61, 

56. 

95. 

57, Sec. 43. 
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Sgssron Laws. 


Carter v. Mutual Life Co., 569, 
Cannon v. Poor, 577. 
Sun Hop Sing v. Wright, 261. 
Widemann v. Thomas, 369. 
Kahoiwai v. Limaeu, 508. 
Cummings v. Iaukea, 3. 

Di Di Di 4, 
Est. Walters, 26. 


Di UI DI 


Rep. v. Pahu, 74. 
Rep. v. Fernandez, 84. 

Di DI DI bh 
Carter v. Mutual Life Co., 120, 
Re Henrietta, 244. 

“ Di Hi 

Byrne v. Allen, 330. 
Widemann v. Thomas, 369. 
Harrison v. Bruns, 397. 
Henrique v. Paris, 414. 
Woodward v. Rep, 417. 

s “418. 
Mossman e Haw. Gov., 482. 

Di Di Di At 434, 
Spreckels v. Giffard, 466. 
Rep. v, Ah Ping, 460. 
Wailuku Co. v. Cornwell, 479. 


Collector v. Hoffschlaeger, 482. 
Re Stamp Duty, 515. 


. Kona Coffee Co. v. Circuit Court, 572. 


Re Hvopai, 612. 
Inter-Island Co. v. Shaw, 625. 
Goo Kim v. Holt, 655. 
“o u a u G54 
Byrne v. Allen, 670. 
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STATUTES CITED. 
Szssion Laws. 


1892. Chap. 57, “ 37. Byrne v. Allen, 670. 
1894. Act 66. Re Tatsu, 705. 
1896. “ 4, Rep. v. Kum Lee, 491. 
s “64 Rep. v. Clark, 586. 
6 “ 35. Thone v. Klemme, 589. 
“ WOR Inter-Island Co, v. Shaw, 625, 
s “ BL Oahu R. Co. v. Shaw, 643. 


STATUTE OF FRAUDS. 
Oral contract for purchase of land held within the statute. Harrison 
v. Bruns, 395. 
STATUTE OF LIMITATIONS. 
See PROBATE LAW, 2. 
Defries v. Cartwright, 251. 
STOCK, see CORPORATION. 
SUBPŒNA, “ EVIDENCE. 
SUMMONS. Publication, Byrne v. Allen, 668. 
SURPLUSAGE, see LIEN, 7. 
TAX, 
1. In suit for arrest of defendant for non-payment of personal taxes, the 
Republic is plaintiff. Rep. o. West, 5. 
2. Circuit Judge is not disqualified by being father of Assessor-in-Chief, 
Ib. 
3. Exemption of Private Schools, Re Taxation of Schools, 315. 
4. Income Tax. Re Income Taz, 317. 
5. Taxing of stock and earnings of corporations. Znter-Island Co. o, 
Shaw, 624. 
6. Assessment not invalid because same rule was not applied to all cor- 
porations. Jb. 
7. One-half of a tract of land being leased and the other not, latter held 
properly taxed same as former. Dowsett v. Shaw, 641. 
8. Taxation of leasehold held by Railway Co. Oahu NR Co. v. Shaw, 648, 
THEATER. Cluney v. Lee Wai, 319. 
TIME. 
1. Computation of. Defries v. Cartwright, 250. 
2. Sale of goods distrained. Widemann v. Thomas, 372. 


TITLE. Act to Quiet, see LAND 1. 
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TORT, see GOVERNMENT. 
TRADEMARK, “ COPYWRIGHT. 
TRAMWAYS COMPANY. 
Penalties for collecting illegal fares. Dickey v. Tram. Co., 373, 387; 
Ballou v, Tram. Co., 316; Haw. Tram. Co. v. Sturdevant, 597, 
TREATY WITH JAPAN. Re Tatsu, 701. 
TRESPASS. 

1. Is proper remedy for damage by animals to cultivated land, and plain- 
tiff is not compelled to resort to the statute of impounding. Miyaga- 
wav, Ferreira, 23. 

2. See LAND: Ejectment. 

3. See DEFAMATION. 

TRUST. 

1. Beneficiary, under trust created by will, held to have no right to cer- 
tain rents. Moorhead v. Dayton, 77. 

2. rusts under a will and codicil considered. Waterhouse v. Rice, 88, 

3. See HUSBAND AND WIFE. ' 

VERDIOT, see NEW TRIAL, 1,3. 

WAIVER. Cannot confer jurisdiction. Kona Coffee Co. v. Circuit 
Court, 572. 

WATER. 
Chun Lai v. Mang Young, 133; Horner v, Kumuliilii, 115; Wong 
Leong v. Irwin, 265; Cha Fook v. Lau Piu, 308; Kaleiopu v. 
Booth, 458; Wailuku Co. v. Cornwell, 476. 

WITNESS, see EVIDENCE. 

WORDS AND PHRASES. 


Aggregate, Inter-Island Co. v. Shaw, 681. 
Aibue. Rep. v. Ah Cheon, 472. 

Always had enough. Trousseau v. Cartwright, 356. 
Bust. King v. Hutchinson, 247. 
Census. Rep. v. Paris, 581. 

Chastity. Woodward v. Rep , 419. 

Claim. Poor v. Smith, 468. 

Day’s hearing. Chun Lai v. Mang Young, 135. 
Decision. Barthrop v. Kona Co., 402. 
Demand or charge Ballou v. Tram, Co., 317. 
Different provision. Wailuku Co. v. Cornwell, 478. 


Exceptions. Carter v. Mutual Life Co., 120. 
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WORDS AND PHRASES. 


Full cash value. Oahu R. Co. v. Shaw, 647. 
Feloniously. Rep. v. Ah Cheon, 472. 
Fraudulently. Rep. v. Ah Cheon, 472. 
Hardware. Allen v. Redward, 159. 

Heirs. Carter v. Carter, 689. 

Hui. Lui o Kaleikini. 392. 
Importation, Rep. v., Anderson, 253. 
Lawfully. Dowsett v. Maukea!a, 170. 
Lumber. Allen v Redward, 159. 

Marks or symbols. Holstein v Young, 222. 
Martiel Law. Re Kalanianaole, 56. 
Materials furnished. Allen v. Redward, 159. 

Means of support. Danie! v. Benefit Society, 521. 
Military Law. Re Kalanianaole, 56. 

Month, Defries v. Cartwright, 250. 
Moral turpitude. Gomez v. Gazette Co., 111. 
Moreover. Henrique v. Paris, 410. 
Ordinary Business. Re Kalanianaole, 63. 

Port of Entry. Rep. v. Anderson, 253. 

Price agreed to be paid. Allen v. Redward, 154. 
Proved. Estate Newell, 82. 

Public place. Rep. v. Ben, 279. 

Record. Goo Kim v, Holt, 655. 
Remstate. Trousseau v. Cartwright, 144. 
Statue. King v. Hutchinson, 247. 
When my circumstances allow. Trousseau v, Cartwright, 352. 
Wife. Carter v. Mutual Life Co, 121. 
Within their respective jurisdictions, Wailuku Co. v. Cornwell, 480. 
Without a child. Hemen v. Kamakaia, 550. 


WRIT OF ERROR. 
1. Amendment to petition allowed. Cummings v. Iaukea, 1. 
2. Writ held not issued within statutory time, Zb. 
3. Writ of error and bill of exceptions are concurrent methods. Tb. 
4. Charge of court and requests for instructions are part of the “record.” 
Goo Kim v. Holt, 655. 


